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t  Judge  Glbson'B  term  having  expired.  Judge  Snead  was  elected  to  succeed  him. 
He  qualified  December  8, 1878. 

X  Judge  Hall  having  resigned,  Judge  Speer  was  elected  to  succeed  him.  He  qualified 
November  82, 1878. 

S  Judge  Bartlett'B  term  having  expired,  Judge  Lawson  was  elected  to  succeed  him. 
He  qaalifled  November  22, 1878. 

*  Judge  Rice  having  died,  Judge  Erwln  was  elected  to  succeed  him.  He  qualified  De- 
cember 17, 1878. 
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SAVANNAH Hon.  William  D.  Harden Savannah. 
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By  the  act  of  1866  (section  4270  of  the  Code),  the  decisions  of  the 
supreme  court  are  required  to  be  announced  by  written  synopses  of 
the  points  decided.  The  decisions  thus  announced  from  the  bench  by 
Justices  Blecklbt  and  Jackson  are  made  the  head-notes  to  the  cases. 
The  decisions  announced  by  Chief  Justice  Wabneb  are  published  as 
his  opinions,  the  head-notes  being  made  by  the  reporter.  All  other 
head-notes  by  the  reporter  are  designated  by  (B.) 
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AUGUST  TERM,  1878. 


PRKfiEKT^HIRAM  WARNER Chief  Justice. 

L.  E.  BLECKLEY Absociatb  "  • 

JAMES  JACKSON «' 


The  Atlantio  and  Gulf  Railroad  vs.  Gbiffin. 

1.  Where  in  a  suit  against  a  railroad  company  for  the  killing  of  stock, 
the  killing  is  admitted,  the  onus  is  on  the  defendant  to  show  the  use 

of  all  ordinary  and  reasonable  diligence. 

2.  In  this  case  the  evidence  failed  to  establish  the  exercise  of  such  dili- 
gence. 

Railroads.  Presumptions.  Onus  probandi.  New  trial. 
Before  Jadge  Hansrll.  Brooks  Superior  Court.  Novem- 
ber Adjourned  Term,  1877. 

Reported  in  the  decision. 

S.  T.  KiNGSBEBRY,  for  plaintiff  in  error,  cited  Code,  §§3033, 
3049  ;  56  Oa.,  6*1.     Tender  of  damages,  20  Ga.y  60. 

J.  A.  ALLBRtrroN,  by  brief,  for  defendant,  cited  as  fol- 

*nie  eonstitatioo  of  1877  declares  that  "  the  anpremo  coart  shall  consfst  of  a  Chief 
JiMtice  and  two  Aaeoclate  Juatioea."    Hence  the  change  here  obeerved.— (R.) 
9 
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lows :  Negligence,  48  Oa.,  514 ;  56  Ih.,  458 ;  58  lb.,  461 ; 
40  lb..  439;  13  lb.,  223;  42  II.,  300;  19  Ga.,  437;  56 
lb.,  461 ;  55  lb.,  126;  18  Ih.,  680. 

Warner,  Chief  Justice. 

The  plaintiflf  sued  the  defendant  in  the  county  court  for 
killing  his  stock  on  its  railroad.  The  county  judge,  under 
the  evidence  before  him,  rendered  a  judgment  against  the 
defendant  for  the  sum  of  $41.75.  The  defendant  sued  out 
a  certiorari  to  the  superior  court,  which,  after  hearing  the 
same,  affirmed  the  judgment  of  the  county  court.  Where- 
upon the  defendant  excepted. 

From  the  evidence  contained  in  the  record,  we  find  no 
error  in  the  judgment  of  the  court.  The  burden  of  proof 
was  on  the  defendant  to  make  it  appear  that  it  had  exer- 
cised all  ordinary  and  reasonable  care  and  diligence,  the 
killing  of  the  stock  by  the  defendant  having  been  admitted. 
Code,  §3033.  The  evidence  of  the  defendant's  engineer  is, 
''  that  as  soon  as  the  cattle  were  seen  by  him  on  the  track, 
he  did  all  in  his  power  to  prevent  ranning  into  said  cattle 
by  reversing  his  engine,  etc."  Whether  he  exercised  dili- 
gence iu  being  at  his  proper  place,  and  in  looking  down  the 
road  to  see  if  there  was  anything  on  it,  does  not  appear. 
The  evidence  in  the  record  is  not  sufficient  to  rebut  the 
legal  presumption  of  negligence  on  the  part  of  the  defend- 
ant so  as  to  make  the  judgment  of  the  court  erroneous. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Bbown  v9^  Alfriekd. 

1.  Under  §§295  and  808  of  the  Code,  read  in  connection  with  §§4082 
and  4088,  the  county  judge  has  the  same  power  to  issue  a  distress 
warrant  as  the  justice  of  the  peace,  and  if  the  property  be  replev- 
ied and  a  case  made  for  trial,  and  the  amount  sworn  to  be  such  a 
sum  as  to  give  the  superior  court  jurisdiction  to  try  and  determine, 
the  case  may  be  returned  by  the  levying  officer  to  the  superior  court 
for  hearing. 
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2.  A  tort  committed  by  "  the  people  of  the  plain  tiff'  upon  the  tenant's 
crop,  cannot  be  set  up  by  way  of  recoupment  against  the  landlord's 
rent,  especially  where  there  is  no  allegation  that  the  plaintiff  or- 
dered the  tort  committed  ;  and  evidence  offered  to  set  it  up  was 
properly  rejected,  more  especially  in  a  case  where  the  pleadings  did 
not  authorize  its  introduction. 

Difitresfi  warraDt.  Courts.  Jurisdiction.  Eecoupment. 
Torts.  Before  Judge  Poitle.  Hancock  Superior  Court. 
April  Term,  1878. 

Alfriend  sued  out  a  distress  warrant  against  Brown  before 
the  county  judge ;  defendant  filed  a  counter-affidavit.  The 
amount  involved  being  $400.00,  the  case  was  retui-ned  to  the 
superior  court.  On  the  trial,  defendant  moved  to  dismiss 
the  warrant  for  want  of  jurisdiction  in  the  county  judge  to 
issue  it,  it  being  for  more  than  he  had  the  power  to  dispose 
of;  the  motion  was  overruled*  The  jury  found  for  plain* 
tiff.  Defendant  moved  for  a  new  trial,  which  was  refused, 
and  he  excepted.     For  the  other  facts,  see  the  opinion. 

J.  T.  JoKDAN,  for  plaintiff  in  error,  cited  as  follows :  Until 
1871  justices  alone  could  issue  distress  warrants,  24  Oa,^ 
166 ;  15  /i5.,  113.  Jurisdiction  of  county  judge,  Code,  §§295, 
283,  300.  Recoupment,  Code,  §2284 ;  Taylor's  Land,  and 
T.,  273  ;  48  Oa.,  172 ;  49  lb.,  272 ;  56  lb.,  11 ;  55  lb.,  180, 
75. 

Seabobn  Keese,  for  defendant,  cited  as  follows :  Jurisdic- 
tion of  county  judge.  Code,  §§4082,  308.  Recoupment  bad, 
Code,  §§2203,  2961,  2962 ;  49  Ga.,  272 ;  3«  lb.,  547. 

Jackson,  Justice.  ' 

Under  the  certificate  of  the  judge  on  the  motion  for  a  new 
trial,  but  two  questions  are  made  in  this  record :  first,  has 
the  judge  of  the  county  court  authority  in  law  to  issue  a 
distress  warrant  for  rent  where  the  sum  distrained  for  is 
$400.00  ?  and  secondly,  did  the  court  err  in  rejecting  the 
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following  answer  to  the  question,  "why  he  did  not  pay  the 
rent "?  put  to  defendant,  to-wit :  "that  the  people  of  plaintiff 
went  and  took  down  the  fence  and  let  the  stock  in  on  the 
crop  ;  and  that  plaintiff's  stock  were  notoriously  mischiev- 
ous, and  that  in  full  view  of  her  door  she  permitted  them 
to  eat  up  his  crop,  and  that  after  being  notified  "? 

1.  In  respect  to  the  first  question,  it  is  enough  to  say  that 
§295  of  our  Code  gives  the  judge  power  "  to  issue  and  dis- 
pose of  distress  warrants";  and  §308  declai'es  that  "all  the 
law  of  the  state  applicable  to  civil  proceedings  before  jus- 
tices of  the  peace,  not  inconsistent  with  the  provisions  of 
this  chapter,  and  which  can  be  applied  to  civil  proceedings 
before  the  said  county  judge,  are  hereby  made  a  part  of 
this  chapter";  and  that  §4082  of  the  Code  gives  the  power 
to  justices  of  the  peace  to  issue  distress  warrants  for  rent, 
and  provides  that  "if  the  sum  claimed  to  be  due  exceeds 
one  hundred  dollars,  said  warrant  shall  be  levied  by  the 
sheriff  .  .  .  who  shall  advertise  and  sell  as  now  pro- 
vided by  law  for  sheriffs'  sales";  and  the  next  section,  4083, 
provides  that  the  case,  in  the  event  the  property  levied  on  is 
replevied,  shall  be  returned  "to  the  court  having  cogni- 
zance thereof. " 

These  latter  sections  are  as  applicable  to  county  judges  as 
to  justices  of  the  peace  by  the  express  words  of  §308 ;  be- 
cause those  sections  "  arc  applicable  to  civil  proceedings  be- 
fore justices  of  the  peace  ",  and  "  can  be  applied  to  civil 
proceedings  before  the  said  county  judge  ",  and  are  "  not 
inconsistent  with  the  provisions  of  the  chapter"  about  the 
county  judge.  The  meaning  is  clearly  that  the  county  judge 
shall  proceed  as  a  justice  of  the  peace  would,  to  issue  the 
warrant  in  all  distress  cases ;  and  perhaps  to  try  the  case 
throughout,  with  right  of  appeal  to  the  superior  court.  But 
certainly  the  superior  court  has  jurisdiction  to  try  the  case, 
if  returned  by  the  levying  officer  to  that  court  originally, 
which  was  done  here,  and  all  we  do  here  is  to  decide  that 
the  county  judge  may  issue  the^^distress  warrant,  and  if  over 
two  hundred  dollars,  that  then  the  superior  court  may  try 
it  when  a  case  ifi  made. 
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2.  In  regard  to  the  second  point,  we  think  that  there  is  no 
error  for  three  reasons:  first,  because  the  pleadings — the 
affidavit  of  the  defendant — do  not  authorize  the  evidence, 
there  being  no  allegation  that  anybody  pulled  down  the  de- 
fendants fence  and  let  cattle  on  his  crop ;  secondly,  be- 
cause there  is  no  offer  to  prove  that  plaintiff  committed 
the  tort,  or  ordered  it  done;  and  thirdly,  because  the 
damages  sought  to  be  recouped  do  not  arise,  according  to  the 
evidence  rejected,  out  of  the  contract  of  rent.  See  §2910  of 
Code. 

Judgment  affirmed. 


T1LLMA.N  V8.  Thrasher,  sheriff. 

Where  the  sheriff  changed  his  advertisements  from  one  newspaper  to 
another  in  the  same  county,  mandamtu  does  not  lie  to  compel  him  to 
keep  his  advertising  in  the  first  paper,  although  he  did  not  give 
notice  of  the  intention  to  change  in  that  paper  in  which  he  had  for- 
merly advertised. 

Mandarmbs.  Sheriffs.  Before  Judge  Hansell.  Brooks 
County.     At  Chambers.    May  20,  1878. 

Reported  in  the  opinion. 

L.  F.  Haddock  ;  J.  G.  &  W.  C.  McCall,  by  brief,  for 
plaintiff  in  error,  cited  as  follows:  Change  of  advertise- 
ments without  notice  improper,  Code,  §§3650,  3647,  2559  ; 
Cobb's  Dig.,  580 ;  mandamus  the  remedy,  4  Ga.^  115 ;  3  BL 
Com.,  110 ;  Burrill's  Law  Die,  700 ;  1  Chit.  Gen.  Pr.,  787, 
795 ;  3  Steph.  Com.,  681 ;  Code,  §pl98,  3199,  3201. 

KiNOSBERRY  &  Drnmabk  ;  H.  G.  Turner,  by  brief,  for 
defendant,  cited  as  follows :  Exceptions  not  clear,  Code, 
§4251;  nlle  of  supreme  court  number  8.  No  remedy  by  m/m- 
€6»mi«,Code,  §§3198-3200,  361,  366,  272,  206,  3647,  3650; 
acts  1861-2,  p.  78;  12  Ga.,  170;  42  lb.,  630. 
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Jackson,  Justice. 

Joseph  Tillman,  the  proprietor  of  the  Quitman  Keporter^ 
made  application  to  the  superior  court  of  Brooks  county,  for 
a  mandamus  nisi  against  the  sheriff  of  that  county,  to  show 
cause  why  he  should  not  publish  his  official  advertisements 
in  that  newspaper,  on  the  ground  that  when  he  changed  it  to 
the  Free  Press,  another  newspaper  in  Brooks  county,  he  had 
not  given  notice  of  the  contemplated  change  in  the  Quitman 
Beporter.  The  judge  refused  the  inandamua  nisi,  and  this 
is  the  error  complained  of. 

While  §3650  of  the  Code  does  require  the  notice  to  be 
given,  we  think  that  the  applicant's  remedy  is  by  an  action 
for  damages,  if  he  can  prove  any,  and  if  he  has  any  right  or 
remedy  at  all.  Certainly  we  know  of  no  law  which  will 
entitle  him  to  make  the  sheriff  by  mandamus  change  the 
advertising  back  into  his  newspaper. 

The  judgment  must,  therefore,  be  affirmed. 


Yandebbeho,  Bonnett  &  Co.  vs.  Thbeldkeld. 

1.  An  affidavit  of  illegality  which  showed  that  more  than  seven  years 
had  elapsed  between  the  time  of  the  last  entry  on  the  fi,  fa*  by  an 
authorized  officer  and  the  levy,  and  set  up  that  the  judgment  was 
therefore  dormant,  was  not  demurrable. 

2.  A  proceeding  by  9cire  facias  to  revive  a  judgment  charged,  and  be- 
lieved, to  be  dormant,  though  it  was  not  so  in  point  of  fact,  did  not 
prevent  it  from  becoming  dormant. 

Judgments.  Statute  of  limitations.  Levy  and  sale.  Be- 
fore Judge  Crawford.  Muscogee  Superior  Court.  May 
Term,  1878. 

Reported  in  the  decision. 

L.  T.  Downing,  for  plaintiffs  in  error,  cited  as  follows  : 
On  demurrer  (lapse  of  seven  years  not  necessarily  render 
judgment  dormant),  25  Ga.,  274  ;  3  KeUy,  274 ;  59  Ga.,  385, 
828  ;  19  /J.,  517  ;  41  lb.,  133  ;  42  lb.,  214;  56  lb.,  537  ; 
on  dormancy  of  judgment,  authorities  supra ;  53  Ga.,  563. 
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W.  A.  Little  ;  B.  H.  Crawford  ;  John  Peabody,  for  de- 
fendant, cited  as  follows:  Judgment  dormant,  Code, 
§2914;  not  relieved  by  set.  fa.,  4:1  Ga.,  134;  42  /*.,  213; 
49  /*.,  676 ;  56  /*.,  538;  49  lb.,  51 ;  55  /*.,  274. 

Warner,  Chief  Justice. 

This  was  a  motion  for  a  new  trial  which  was  overruled  by 
the  court  and  the  plaintiff  excepted.  It  appears  from  the 
record  that  the  case  was  submitted  to  the  decision  of  the 
court  without  the  intervention  of  a  jury,  when  the  follow- 
ing facts  appeared  in  evidence  : 

1.  Judgment  recovered  in  favor  of  plaintiffs  against  de- 
fendant in  Muscogee  superior  court,  November  20,  1857, 
at  November  term  1857. 

2.  Execution  on  said  judgment,  dated  January  20,  1858, 
returnable  to  May  term,  185 '<,  of  said  court. 

3.  Cost  of  clerk  and  sheriff,  on  said  execution,  paid  re- 
spectively to  each  by  plaintiffs'  attorney. 

4.  December  31,  1869,  scire  facias  to  revive  said  judg- 
ment as  dormant,  sued  out  in  behalf  of  plaintiffs,  re- 
turnable to  May  term,  1870,  and  served  by  the  sheriff  of 
Spalding  county,  personally,  on  the  defendant,  who  was 
then  living  in  that  county.  The  fee  of  the  sheriff  for  said 
service  was  paid  in  behalf  of  the  plaintiffs. 

The  scire  facias  was  returned  to  the  superior  court  of 
Muscogee  county,  where  it  stood  upon  the  dockets  of  said 
court  until  it  was  dismissed,  on  motion  of  defendant,  at  May 
term,  June  17,  1871. 

5.  After  this,  the  original  execution  was  lost,  and  in  fact 
has  never  since  been  found.  With  the  hope,  however,  that 
it  might  come  to  light,  plaintiffs,  by  attorney,  continued 
their  search  for  it  until  the  approach  of  November  term, 
1876,  of  the  court,  when  they  filed  a  petition  for  an  alia^, 
and  thereon  an  alia^  execution  in  lieu  of  said  lost  original, 
was  ordered  to  issue,  and  was  levied  December  30,  1876,  on 
land  as  property  of  the  defendant. 
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6.  Therenpon  defendant  made  and  filed  his  affidavit  of 
illegality  on  the  ground  that  the  judgment  was  sued  out 
on  November  20,  1857,  at  November  term,  1857,  that  ex- 
ecution issued  January  20,  1858,  and  that  from  and  after 

day  of  May,  1858,  no  entry  had  been  made,  and  that 

seven  years  had  expired  from  the  time  of  the  last  entry 
upon  said  execution,  made  by  an  officer  authorized  to  exe- 
cute and  return  the  same. 

The  illegality  came  on  to  be  heard  at  May  term,  1878, 
when  the  plaintiffs  demurred  to  said  affidavit,  but  said  de- 
murrer was  overruled.  Thereupon  plaintiffs  put  in  evi- 
dence : 

1.  Said  alias  execution  and  the  entries  thereon  of  costs 
paid,  and  same  entries  from  the  dockets. 

2.  Said  scire  facias  and  the  entry  thereon  by  the  sheriff 
of  Spalding  county,  of  service  on  defendant,  and  his  re- 
ceipt for  his  fee  for  said  service. 

3.  The  judgment  of  the  court  at  May  term,  1871 — un- 
der date  June  17,  1871 — dismissing  said  scire  facias^  and 
which  is  as  follows : 

"  Vanderberg,  Bennett  &  Co.  vs.  John  W.  Threldkeld. 
Scire  facias  to  revive  judgment.  Dismissed  for  want  of 
affidavit. 

"It  appearing  to  the  court,  that  the  judgment  upon  which 
the  above  scire  facias  is  issued,  was  founded  upon  a  eon- 
tract  made  or  implied  before  the  first  day  of  June  1865 
and  that  the  plaintiffs  have  failed  to  file  an  affidavit  that  all 
legal  taxes  chargeable  bylaw  have  been  paid  upon  the  sarae  : 
It  is  thereupon,  on  motion  of  defendant,  ordered  that 
said  scire  facias  be  dismissed,  and  that  defendant  recover 
of  the  plaintiffs  the  sum  of dollars,  cost  of  this  pro- 
ceeding." 

4.  The  order  of  court  at  November  term,  1876,  under 
date  of  December  12, 1876,  establishing  said  alias  in  lieu 
of  said  \o9Xji.fa, 

L.  T.  Downing  testified :  That  as  attorney  for  plaintiffs. 
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he  Baed  out  said  8oire  facias  to  save  the  bar  of  the  act  of 
March  16,  1869,  and  in  prosecution  of  his  endeavors  to  col- 
lect said  claim,  regarding  said  judgment  as  dormant  under 
the  law  as  then  recognized  and  understood ;  tliat  he  sent 
said  scire  facias^  with  sheriflPs  fee,  to  the  sheiiff  of  Spalding 
county,  where  defendant  then  lived,  to  be  served  on  him;  that 
he  remembered  said  original  execution ;  that  it  was  lost  after 
dismissal  of  said  scire  facia^^  and  has  not  since  been  found  ; 
that  he  had  searched  for  it  everywhere  it  was  likely  to  be, 
and,  in  the  hope  that  it  might  some  day  come  to  light,  he 
deferred  taking  other  steps  until,  despairing  of  finding  the 
original  paper,  he  filed  the  application  for  said  alia^^  which 
was  allowed  by  the  court;  that  the  alias  was  issued  and 
levied. 

Geo.  Y.  Pond,  the  clerk,  and  J.  G.  Burrus,  the  sheriff, 
testified  that,  at  request  of  attorney  of  plaintiffs,  they 
had  searched  in  their  respective  offices  for  said  original  pa- 
per, and  could  not  find  it. 

The  evidence  being  closed,  the  court,  after  argument,  de- 
cided that  said  judgment,  the  foundation  of  said^.  fa,^  was 
dormant,  and  sustained  said  affidavit ;  whereupon  plaintiffs 
filed  a  motion  for  a  new  trial,  alleging  for  error — 

1.  The  overruling  of  said  demurrer. 

2.  The  decision  of  the  court  that  said  judgment  was  dor- 
mant. 

There  was  no  error  in  overruling  the  demurrer  to  the  de- 
fendant's affidavit  of  illegality.  The  plaintiff  relied  upon 
the  scire  facias  sued  out  on  the  31st  of  December,  1869, 
alleging  that  said  judgment  was  dormant,  to  take  it  out  of 
the  dormant  judgment  act.  Whilst  it  may  be  true  that  the 
judgment  was  not  dormant  at  that  time,  according  to  a  cor- 
rect interpretation  of  the  law,  still  it  is  difficult  to  perceive 
how  that  proceeding  of  the  plaintiff,  in  which  he  alleged 
that  the  judgment  was  dormant,  can  be  construed  as  an  act 
of  the  plaintiff  going  to  show  that  the  judgment  was  a  valid, 
subsisting  judgment,  and  not  a  dormant  judgment. 
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There  was  no  error  in  deciding  that  the  judgment  was  dor- 
mant, on  the  statement  of  facts  contained  in  the  record. 
Let  tlie  judgment  of  the  court  below  be  affirmed. 


Kino  ^  al.  vs.  Banks  et  al.y  relators. 

The  raling  in  51  Oa.,  571,  "that,  under  article  3.  section  4,  paragraT>h 
5,  of  the  constitution  of  this  state,  which  declares  that  '  no  law  shall 
pass  wfiieh  refers  to  more  than  one  subject  matter,  or  contains  matter 
different  from  what  is  expressed  in  the  title  thereof/  it  is  not  compe- 
tent for  the  general  assembly  to  enact  a  law  incorporating  three  sep- 
arate and  distinct  corporations,  or  reviving  by  name  three  charters 
which  had  became  obsolete,"  covers  this  case,  which,  in  one  and  the 
same  act,  incorporates  two  towns. 

Constitational  law.  Municipal  corporations.  Q2io  war- 
ranto. Before  Judge  Kick.  Hall  Superior  Court.  Septem- 
ber Term,  1878. 

This  was  a  qito  warranto  at  the  relation  of  Banks  et  al, 
against  King  et  al.^  on  the  grouud  that  defendants  were  un- 
lawfully assuming  the  rights  and  powers  of  a  mayor  and 
council  of  the  town  of  Belton.  ^  Defendants  held  their  po- 
sitions under  an  act  of  the  legislature  which  incorporated 
both  High  Shoals  and  Belton  (acts  1874,  p.  155);  their  an- 
swer set  up  this  act  as  authority.  The  court  sustained  a 
demurrer  to  the  answer,  and  gave  judgment  against  defend- 
ants ;  whereupon  they  excepted. 

Mableb  &  Pbbbt  ;  W.  P.  Pbick,  for  plaintiffs  in  error, 
cited :  2  Iowa,  280 ;  11 76.,  482 ;  20  /J.,  338 ;  7  Minn.,  466  ; 
2  /&.,  330 ;  13  lb.,  341 ;  45  Ala.,  234 ;  29  Wis.,  400 ;  15 
Va.,  (Grattan)  1 ;  3  Met.,  566;  2  /J.,  146,  165,  219,  222; 
15  111.,  20;  32  /J.,  181;  51  /J.,  94;  56  /ft.,  172;  7  Md., 
151;  11  7ft.,  525;  14  7ft.,  184;  30  7ft.,  112;  22  Barb., 
634;  36  /ft.,  177;  9  La.,  333;  11  7ft.,  722;  14  /ft.,  7; 
7  Ind.,  684;  34  K  J.  236;  8  Bush.,  108,  112;  13  Mich., 
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481 ;  contemporaneons  construction,  Cooley's  Const.  Lim., 
67,  68  69,  240, 118, 144,  146 ;  49  Ga..  236  ;  52  /*.,  621 ;  51 
/J.,  573;  50/*.,  376;  51 /ft.,  639;  Const.  1877,  art.  3,  sec.  7, 
par.  15;  1  Dillon  on  Man.  Corp.,  138, 139 ;  contemporane* 

ons  legislation. 

A.  L.  MrrcuBLL,  solicitor  general ;  J.  N.  Dorset,  for  de- 
fendants, cited  acts  1874,  pp.  155,  46 ;  acts  1872,  p.  16 ;  con- 
stitution 1868,  art.  3,  sec.  4,  par.  5  ;  51  Ga,,  571 ;  Ayeridge 
vs.  Town  Com^rs^  etc,  60  Ga,^  404 ;  constitution  1868,  art. 
1,  p.  32 ;  49  Ga.,  232 ;  50  /ft.,  374 ;  52  /ft.,  621  ;  42  /ft.,  405. 
Contrast  with  constitution  of  1861. 

Jackson,  Justice. 

The  single  question  made  in  this  record  is,  whether  the 
legislature  had  the  constitutional  power,  under  the  consti- 
tution of  1868,  to  incorporate  two  towns  in  one  act.  The 
towns  of  High  Shoals,  near  the  corner  of  Oconee,  Morgan 
and  Walton,  being  one  of  them,  and  the  other  town  being 
Belton,  on  the  confines  of  Hall  and  Banks.  This  proceed- 
ing is  against  the  municipal  authorities  of  the  latter  place ; 
the  court  below  held  the  act  unconstitutional ;  and  the  town 
council  brings  the  case  here. 

The  constitution  of  1868  contains  these  words :  "Every 
bill,  before  it  shall  pass,  shall  be  read  three  times,  and  on 
three  separate  days  in  each  house,  unless  in  cases  of  actual 
invasion  or  insurrection.  Nor  shall  law  or  ordinance  pass 
which  refers  to  more  than  one  subject  matter,  or  contains 
matter  different  from  what  is  expressed  in  the  title  thereof." 
Code,  §5056.  The  sole  question  is,  does  an  act  which  in- 
corporates two  towns  in  different  parts  of  the  state  contain 
two  subjects  matter.  In  51  Ga,^  571,  in  the  case  ex  parte 
Conner,  this  court  held  that,  under  this  clause  of  the  consti- 
tution of  1868,  "it  was  not  competent  for  the  general  assem- 
bly to  enact  a  law  incorporating  three  separate  and  distinct 
corporations,  or  reviving  by  name  three  charters  which  had 
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become  obsolete."  The  question  there  was,  whether  Conner 
was  exempt  from  service  as  a  juror,  which  turned  upon  the 
validity  of  an  act  which  renewed  the  charter  of  the  Macon 
volunteers,  whose  caption  was,  "  An  act  to  re-enact  and  de- 
clare of  full  force  an  act  entitled  'an  act  to  incorporate  the 
volunteer  corps  of  infantry  in  the  city  of  Macon,  and  to 
grant  certain  privileges  to  the  same,'  approved  December 
7,  1841 ;  and  to  extend  the  provisions  of  said  act  to  the 
Floyd  Eifles,  of  the  city  of  Macon,  and  the  Clinch  Rifles 
and  the  Irish  Volunteers,  of  the  city  of  Augusta.  The 
body  of  the  act  was  as  follows :  "  That  the  above  recited 
act  is  hereby  re-enacted,  and  declared  to  be  of  full  force  and 
validity,  and  that  all  the  powers,  privileges,  franchises  and 
immiinities  therein  granted  to  the  Macon  Volunteers  be,  and 
they  are  hereb}^  renewed  and  confirmed  unto  the  said  Macon 
Volunteers  and  Floyd  Rifles,  of  the  city  of  Macon,  and  the 
Clinch  Rifles  and  Irish  Volunteers,  of  the  city  of  Augusta." 

This  court  held  the  act  void,  and  Judge  McCay  said,  in 
delivering  the  opinion  of  the  court :  "  This  act  has  for  its 
avowed  purpose  the  creation  of  three  separate  corporate 
bodies,  and,  as  we  think,  comes  exactly  within  the  intent 
and  scope  of  this  prohibition."  And  he  adds,  that  the  in- 
tent was  to  prevent  log  rolling,  or  combining  the  strength  of 
different  measures  to  carry  all  through  when  one  alone  might 
fail.  He  was  a  member  of  the  convention,  and  prominent 
and  powerful  therein.  We  think  that  the  principle  ruled  in 
that  case  covers  this.  If  to  incorporate  more  than  one  mili- 
tary company  with  the  grant  of  certain  privileges  be  uncon- 
stitutional, because  there  is  more  than  one  subject  matter  in 
the  act,  we  cannot  see  how  to  incorporate  two  towns  with 
greater  powers  and  privileges,  such  as  police  and  taxing 
powers,  and.  even  powers  to  make  courts  in  some  charters, 
can  be  upheld.  Log-rolling  could  be  used  in  the  one  case 
as  in  the  other. 

That  was  a  unanimous  judgment  of  this  court ;  the  prin- 
ciple ruled  applies  to  this  case  and  covers  it ;  and  we  cannot 
do  otherwise  than  to  affirm  the  judgment. 
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If  these  commnnities  wish  to  be  incorporated,  the  general 
assembly  soon  convenes,  and  it  can  be  done  under  the  con- 
stitution of  1877;  if  either  of  them  does  not  desire  a  char- 
ter, it  ought  not  to  be  forced  upon  them.  And  as  it  seems 
from  the  journal  that  Belton  was  incorporated  by  amend- 
ment on  the  day  of  the  last  reading  of  the  act  to  incorpo- 
rate High  Shoals,  and  it  has  been  argued  that  a  majority 
of  its  citizens  do  not  wish  to  be  incorporated,  and  had  no 
notice  of  this  act  until  passed,  we  are  the  less  reluctant  tp 
enforce  the  constitutional  provision. 

The  constitution  declares,  however,  that  "  legislative  acts 
in  violal^'on  of  this  constitution,  or  the  constitution  of  the 
United  States,  are  void,  and  the  judiciary  shall  so  declare 
them."  Code,  §5024.  So  that  we  have  no  option  but  to 
apply  the  ruling  in  51  6ra.,  which,  until  reviewed  and  re- 
versed on  solemn  argument,  is  the  law,  to  this  case,  which 
it  seems  to  us  so  completely  to  cover. 

Judgment  affirmed. 


Brown  vs.  Waiters  et  u  . 

1.  Under  the  provisions  of  the  act  of  1876,  the  vendors  of  a  homestead 
are  not  estopped  from  suing  for  its  recovery  by  having  made  writ- 
ten title  to  the  purchaser,  although  no  fraud  be  alleged.  In  such 
cases  the  chancellor  will  mould  hie  decree  in  accordance  with  the 
principles  of  equity. 

2.  Where  the  court  obtained  the  consent  of  counsel  to  the  submission 
of  distinct  issues  of  fact  to  the  jury,  and  after  preparing  questions, 
read  them  over  to  counsel,  and  inquired  if  there  were  any  others  to 
be  included,  which  was  answered  in  the  negative,  such  submission 
is  not  ground  for  new  trial,  though  made  at  the  judge's  instance,  after 
a  part  of  the  evidence  had  been  introduced. 

3.  The  chancellor  having  omitted,  in  framing  his  decree,  a  credit  found 
by  the  jury  in  favor  of  defendant,  directions  are  given  that  it  be 
allowed. 

Homestead.    Estoppel.    Equity.    Practice  in  the  Supe- 
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rior  Court.     Before  Judge  Hall.    Henry  Superior  Court. 
October  Terra,  1877, 

Watters  and  wife  brought  their  bill  against  Brown  to  re- 
cover homestead  property  which  they  had  sold  and  con- 
veyed, with  the  consent  of  the  ordinary,  to  him.  They 
claimed,  also,  rent  for  the  place.  Defendant  had  paid  a 
part  of  the  purchase  money,  taxes,  etc. — the  amount  of  such 
payments  was  a  question  in  controversy.  Defendant  moved 
to  dismiss  the  bill  on  the  ground  that  complainants  were 
estopped  from  attacking  their  written  conveyance,  no  alle- 
gation of  fraud  being  made.  The  motion  was  overruled. 
During  the  progress  of  the  trial,  the  court  (as  appears  in 
his  certificate  to  the  motion  for  new  trial)  suggested  that  it 
would  be  best  to  submit  distinct  questions  of  fact  to  the 
jury,  obtained  the  consent  of  counsel  thereto,  wrote  out 
and  read  to  counsel  on  both  sides  the  questions  he  had 
framed,  with  an  inquiry  if  there  were  any  others  which 
should  be  included ;  to  this  they  answered  that  there  were 
not,  and  the  questions  were  submitted.  On  the  finding  of 
the  jury,  the  court  framed  a  decree,  finding  the  property 
and  rents  for  the  complainants,  and  certain  credits  for  de- 
fendant. Defendant  moved  for  a  new  tiial,  which  was  re- 
fused, and  he  excepted. 

Spekb  &  Stewaet,  for  plaintiff  in  error,  cited  1  Kelly^ 
651,  657  ;  Code,  §§2966,  2699  ;  16  Oa.,  521 ;  4  Wheaton, 
213;  6  How.,  284;  11  lb.,  299;  9  Wallace,  617;  12  /*., 
358 ;  13  /i.,  291,  308 ;  Herman  on  Est.,  235-242 ;  36  111., 
240,  238. 

J.  J.  Floyd  ;  Gejo.  M.  Nolan,  for  defendants. 

Wakner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainants  against  the  de- 
fendant on  the  equity  side  of  the  court,  under  the  provis- 
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ions  of  the  act  of  1876,  to  recover  back  certain  described 
homestead  property  which  had  been  sold  by  the  complain* 
ants  to  the  defendant  with  the  approval  of  the  ordinary. 
On  the  trial  of  the  case,  the  jnry  found  a  verdict  for  the 
complainants.  A  motion  was  made  for  a  new  trial  on  the 
grounds  therein  stated,  which  was  overruled,  and  defendant 
excepted. 

1.  There  was  no  error  in  holding  that  the  complainants 
were  not  estopped  from  recovering  the  homestead  land 
back  in  view  of  the  provisions  of  the  act  of  1876.  By  the 
6th  and  7th  sections  of  that  act,  in  cases  where  the  purchase 
money,  or  only  a  part  thereof,  has  been  paid,  the  court  may 
mould  the  decree  so  as  to  protect  the  interest  of  both  par- 
ties, or  may  cancel  and  set  aside  the  sale,  and  grant  relief  to 
the  parties  according  to  the  principles  of  equity. 

2,  3.  It  appears  from  the  judge's  certificate,  that  du- 
ring the  progress  of  the  trial,  the  consent  of  counsel  for  the 
parties  was  obtained,  requiring  the  jury  to  find  a  special  ver- 
dict of  the  facts  in  the  case  as  provided  in  the  act  of  23d  of 
Febmary,  1876,  though  no  request  had  been  made  before  the 
beginning  of  the  introduction  of  the  evidence.  The  judge 
then  prepared  written  questions  covering  all  the  issues  in 
the  case  which  he  could  discover,  to'  be  submitted  to  the 
jury,  and  then  asked  the  counsel  if  there  were  any  other 
issues  not  presented  or  covered  by  the  questions  he  had  pre- 
pared, and  they  answered  no.  The  questions  were  then 
submitted  to  the  jury,  and  they  found  a  special  verdict  upon 
each  issue  submitted  under  the  evidence,  and  the  court  en- 
tered a  decree  thereon. 

The  court,  however,  in  entering  the  decree  failed  to  in- 
clude in  the  credits  in  favor  of  Brown  the  sum  of  seventy 
dollars,  the  cash  paid  by  Brown  at  the  time  of  the  purchase, 
as  found  by  the  verdict  of  the  jury.  We  direct  therefore 
that  the  decree  be  modified  by  reducing  the  amount  found 
against  Brown  from  $119.06  to  $59.06.  This  modification  is 
proper  for  the  reason  that  the  whole  contract  of  purchase^ 
including  the  reversion  in  the  property,  is  rescinded. 
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Let  the  judgment  of  the  court  below  be  atfimied  with 
directions  as  herein  indicated. 


Jones  vs,  Wobd,  trustee. 

1.  There  being  no  issuable  defense  filed  on  oath,  a  judgment  conform- 
ing in  all  respects  to  the  rule  of  court  except  that  the  judge  did  not 
himself  sign  it.  but  it  was  signed  "  by  the  court,  B.  Hill,  plaintiff*s 
attorney,"  a:^d  entered  in  full  upon  the  minutes  of  the  court,  and  those 
minutes  signed  by  the  judge,  is  a  good  valid  judgment,  though  ren- 
dered after  the  adoption  of  the  rule  of  court. 

2,  t^uch  a  judgment  rendered  after  a  voluntary  conveyance  is  made,  is 
in  no  sense  a  cloud  upon  the  title  of  a  complainant  holding  under 
said  conveyance,  so  as  to  give  equity  jurisdiction  and  authorize 
an  injunction ,  even  if  it  were  valid,  the  remedy  by  claim  being  com- 
plete. 

•3.  Where  the  chancellor  believes  from  the  sworn  testimony  before  him, 
that  the  voluntary  conveyance  was  made  when  the  defendant  in  fi, 
fa.  was  insolvent,  and  that  the  judgment  attacked  was  good  and 
valid,  the  injunction  should  not  be  granted  to  stay  the  execution, 
merely  because  court  is  soon  to  meet,  and  the  case  can  then  be  tri^ 
on  its  merits,  and  no  great  harm  in  his  judgment  can  be  done  to 
plaintiff  in  fi,  fa. 

Practice  in  the  Superior  Court.  Judgments.  Equity. 
Injunction.  Before  Judge  Gbice.  Bibb  County.  At 
Cliambers.     August  19,  187S. 

Reported  in  the  opinion. 

Hill  &  Harris  ;  Jackson  &  Lumpkin,  for  plaintiff  in  er- 
ror, cited  as  follows :  Judgment  valid,  1  ^%,  367  ;  42 
Oa.,  238 ;  45  lb.,  117 ;  53  Id,,  143 ;  Rule  38,  Code,  p.  949 ; 
Code,  §208  ;  Groover,  Stubbs  cfe  Co.  vs.  Inman,  (January 
Terra,  1878);  1  Bailey,  7 ;  1  Hempst.,  286 ;  Walker's  Am. 
Law,  641 ;  57  Ga,,  79 ;  Code,  §§5091,  3962 ;  59  Ga.,  230 ; 
Pollard  V8.  King,  (this  term);  42  Ga,,  238 ;  Cobb's  Dig., 
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p.  468 ;  judgment  act  of  1799 ;  Code,  §§3593,  3696 ;  49 
Ga.^  60.  If  judgment  irregular,  no  equitable  ground,  53 
Oa.,  387;  21  Ga.,  147;  High  on  Inj.,  §§129,  131;  57  Ga., 
79 ;  52  lb.,  350.  Judgment  no  cloud  on  title,  Code,  §§1962, 
2662  ;  30  Ga.,  490  ;  63  /J.,  339 ;  67  /J.,  236  ;  56  lb.,  369 ; 
Bump  on  Fraud.  Conv.,  284-6,  291-6;  59  Ga.,  256;  20 
lb.,  210.  No  equity  in  bill.  Code,  §§3210,  3218;  69  Go., 
790;  68  Jb.,  14 ;  67  lb.,  523;  32  lb.,  671 ;  26  lb.,  102  ;  20 
lb.,  345;  19  lb.,  134;  56  lb.,  663;  51  lb.,  602;  65  lb., 
335 ;  48  lb.,  474 :  46  lb..  396  ;  66  lb.,  534. 

E.  F.  Best  ;  Lakieb  &  Anderson,  for  defendant,  cited  as 
follows  :  On  the  judgment,  constitution  1868,  art.  Ill,  sec 
3 ;  46  Ga.,  308  ;  56  /*.,  478 ;  58  lb.,  377  ;  62  N.  H.  191 ; 
54  Ga.,  486;  1  £illy,  669,  300;  3  Sandf.,  721 ;  1  La.  An., 
206;  17  lb.,  485;  10  Minn.,  306;  3  Wis.,  327;  42  Go., 
238;  Code,  §204;  69  Ga.,  607;  Rule  38.  Minutes  not 
give  validity,  Bouv.  L.  Die,  (Minutes);  1  Ohio,  268;  1  JTelly 
569  ;  4  Ga.,  167 ;  3  Ga.,  23 ;  4  lb.,  167.  Cloud  on  title* 
11  Ga.,  459 ;  17  lb.,  217. 

Jackson,  Justice. 

This  was  an  application  for  an  injunction  which  was 
granted.     The  defendant  excepted  and  the  case  is  before  us. 

The  bill  makes  a  case  of  this  sort.  The  complainant 
brings  it  as  trustee  for  Mrs.  McAlpin  and  her  children ;  they 
hold  under  a  voluntary  conveyance  from  McAlpin,  made 
in  1868 ;  they  were  about  to  move  to  California,  and  had 
got  leave  to  sell  the  land  so  given  them  by  McAlpin,  when 
Jones  levied  upon  it  by  virtue  of  a  judgment  against  McAl- 
pin, obtained  in  1871,  on  a  debt  long  antecedent  to  the  vol- 
untary conveyance,  and  this  judgment  is  attacked  because, 
being  one  made  by  the  court,  no  issuable  defense  having 
been  made  on  oath,  the  judge  did  not  sign  it,  but  it  was 
signed  as  follows  :  "  By  the  court,  B.  Hill,  plaintiffs  attor- 
ney." It  turned  out  in  proof,  that  this  judgment  was  put 
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on  tlie  minntes  and  the  ininntes  signed.  The  question  of 
solvency  or  insolvency  of  the  defendant  in  Ji.fa.^  McAl- 
pin,  was  also  in  issne,  and  there  was  evidence  on  both  sides, 
bnt  that  against  his  solvency  predominated ;  and  the  chan- 
cellor said  that  he  so  thought,  and  also  thought  the  judg- 
ment good,  but  granted  the  injunction  because  it  conld  in 
his  judgment  do  little  or  no  hurt,  as  the  court  was  soon  to 
meet,  and  the  case  would  be  tried  on  its  merits. 

On  these  facts  we  think  that  the  chancellor  erred  in 
granting  the  injunction  for  three  reasons : 

1.  First,  because  the  judgment  was  valid.  The  minntee 
were  signed  and  the  judgment  was  on  the  minutes,  and  the 
judge  approved  it  and  signed  it  when  he  signed  the  min- 
utes. 

2.  The  voluntary  deed  was  older  than  the  judgment,  and 
such  a  judgment  was  no  cloud  upon  the  title,  and  we  can 
see  no  equity  in  the  bill — the  remedy  being  just  as  good  by 
claim. 

3.  The  chancellor  certifies  that  he  believed  from  the 
evidence  before  him  that  the  defendant  in  Ji.  fa.  was 
in^olvent  when  he  made  the  voluntary  conveyance  to  his 
family,  and  that  he  granted  the  injunction  because  the 
court  was  to  meet  so  soon  and  no  great  harm  could  be 
done.  In  this  we  think  he  did  not  exercise  that  lesal 
discretion  with  which  the  law  invests  him,  but  granted  the 
summary  and  rather  harsh  remedy  of  injunction  without 
sufficient  reason  in  law. 

We  must  therefore  reverse  the  judgiuent  and  direct  that 
the  execution  proceed. 
Judgment  reversed. 


Short  et  al,  vs,  Walton  et  ah 


To  acquire  a  prescriptive  right  to  a  private  way  over  land,  it  is  neces- 
sary to  show  the  uninterrupted  use  of  a  permanent  way,  not  over  fif- 
teen feel  wide,  kept  open  and  in  repair  for  seven  years.    It  is  not  suffl- 
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cient  to  show  that  those  claiming  the  prescription  have  been  ac- 
customed for  more  than  seven  years  to  pass  over  the  land,  changing 
the  way  as  they  saw  fit,  to  avoid  obstructions  or  for  convenience. 

Prescription.  Boads  and  bridges.  Before  Judge  Pottle. 
Wilkes  Superior  Court    May  Term,  1878. 

Keported  in  the  decision. 

F.  H.  CoLLEY,  for  plaintiffs  in  error,  cited  as  follows : 
Way  must  be  uniform,  continuous  and  adverse.  Wash- 
bume  on  Eas.,  123,  132,  140,  269,  683,  160,  131,  135,  136, 
138,  139;  Code,  §§737,  2235;  44  Ga.,  30;  56  /*.,  508. 

B-  S.  Ibvin  ;  W.  M.  Sims,  for  defendants,  cited  as  follows : 
Private  ways,  Code,  §§737,  738,  2235.  Final  decision  on 
certiorari  right.  Code,  §4067 ;  58  Oa,,  142 ;  Code,  §§732, 
737,  738,  2235 ;  7  Oa.,  348 ;  53  /J.,  232.  Easement  by  pre- 
scription, Code,  §§2678,  2683  ;  Washburn^  on  Eas.,  110, 114, 
1S9, 142, 144,  661,  662,  663,  669^  670;  4  Ga,,  308;  7  /ft.,  387. 

Warner,  Chief  Justice. 

This  case  came  before  the  court  below  on  a  certiorari  to 
the  ordinary  of  Wilkes  county.  It  appears  from  the  record 
that  Walton  et  al.  petitioned  the  ordinary  to  have  certain 
obstructions  which  had  been  made  to  an  alleged  private  way 
removed  therefrom.  The  ordinary  refused  the  api>lication, 
and  the  petitioners  sued  out  a  writ  of  certiora/riy  and  the 
court,  after  considering  the  return  of  the  ordinary  and  the 
evidence,  sustained  the  certiorari^  and  ordered  that  the  ob- 
structions to  the  alleged  private  way  claimed  by  the  peti- 
tioners, should  be  removed ;  whereupon  the  defendants  in 
certiorari  excepted. 

It  appears  from  the  return  of  the  ordinary  and  the 
evidence  in  the  record,  that  the  petitioners  had  been  in  the 
habit  of  using  a  private  way  over  the  unenclosed  land  of 
Short  and  Colley  for  more  than  seven  years — that  is  to  say, 
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the  general  direction  of  the  road  used  by  them  was  the 
same,  but  that  from  ruts,  nuidlioles,  and  "other  obstructions, 
the  bed  of  the  road  was  frequently  changed  for  a  consider- 
able distance,  and  that  for  awhile  it  came  out  one  hundred 
yards  above  its  present  place.  The  petitioners  claim  a  pre- 
scriptive right  of  way  over  the  land  of  Short  and  CoUey, 
under  the  evidence  in  the  record.  This  is  an  important 
question  as  regards  the  owners  of  unenclosed  lands  in  this 
state.  Persons  may  obtain  private  ways  over  the  lands  of 
others,  by  an  order  from  the  ordinary,  or  by  prescription  of 
seven  years,  but  such  private  ways  must  not  exceed  fifteen 
feet  in  width,  and  must  be  kept  open  and  in  repair  by  the 
persons  for  whose  benefit  the  same  are  established.  Code, 
§721.  Did  the  petitioners,  by  using  a  road  over  the  unen- 
closed lands  of  Short  and  Colley,  sometimes  in  one  place 
and  sometimes  in  another  to  suit  their  own  convenience,  to 
avoid  ruts,  mudholes,  and  other  obstructions,  for  more  than 
seven  years,  acquire  a  prescriptive  right  thereto  ?  We  think 
not.  To  entitle  them  to  a  prescriptive  right  of  way  over 
the  unenclosed  land  of  Short  and  Colley,  they  should  have 
shown  that  they  had  been  in  the  uninterrupted  use  of  a  per- 
manent road  over  their  land  not  exceeding  fifteen  feet  in 
width,  and  had  kept  it  open  and  in  repair  for  seven  years. 
They  could  not  claim  a  prescriptive  right  of  way  over  their 
land  by  making  roads  over  it  to  suit  their  convenience ;  oth- 
erwise, they  might  appropriate  a  considerable  portion  of 
their  unenclosed  land  for  their  private  way.  In  our  judg- 
ment, the  court  erred  in  sustaining  the  certiora/i. 
Let  the  judgment  of  the  court  below  be  reversed. 


Heviebe  v8,  Powell  &  Murphy. 

1.  A  memorandum  or  entry  made  in  the  book  of  a  banker  or  mercliaot 
at  the  time  of  the  transaction,  and  in  the  presence  of  all  the  parties- 
plaintiff  and  defendants — is  part  of  the  res  ge$t<B,  and  the  book  ia 
admissible  in  evidence  to  show  it,  and  to  corroborate  the  memory  of 

witnesses 
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2l  The  first  grant  of  a  new  trial,  where  the  presiding  judge  is  dissatis- 
fied with  the  verdict  as  not  sustained  by  the  evidence,  but  decidedly 
against  its  weight,  will  not  be  scrutinized  closely  by  this  court,  and 
will  always  be  allowed  to  stand,  where  supported  by  the  rejection  of 
legal  evidence  which  might  have  influenced  the  jury. 

Evidence.  Hes  gestcB.  New  trial.  Before  Judge  Hall. 
Pike  Superior  Court.     October  Adjourned  Term,  1877. 

To  the  report  contained  in  the  opinion  it  is  only  necessary 
to  add  the  following :  Plaintiff  claimed  that  he  had  depos- 
ited $225.00  with  defendants,  and  had  never  withdrawn  it  or 
received  it  back;  defendants  admitted  the  deposit,  but 
claimed  that  after  it  was  made,  in  a  general  statement  of 
accounts  with  plaintiff,  the  money  had  been  used  by  him 
and  applied  with  his  consent  in  such  settlement.  This  was 
the  issue  of  fact. 

Hunt  &  Taylor,  for  plaintiff  in  error,  cited  7  (?a.,  269, 
283 ;  8  lb.,  306 ;  31  /J.,  365 ;  36  /S.,  418.  Eejection  of 
book  proper,  18  Ga.,  693 ;  20  /*.,  365. 

B.  M.  Turner  ;  Spber  &  Stewart,  for  defendants,  cited 
57  Oa.,  594-606.  Exclusion  of  book  error,  Code,  §3773  ; 
8  Oa.,  513. 

Jackson,  Justice. 

This  was  a  suit  for  two  hundred  and  twenty-five  dollars 
on  a  check,  for  that  much  money  deposited  by  the  plaintiff 
with  the  defendants.  The  issue  was  whether  the  money 
called  for  by  the  check  had  been  paid  in  settlement  or  not. 
The  jury  found  for  the  plaintiff,  the  defendants  moved  for 
a  new  trial,  it  was  granted,  and  plaintiff  excepted. 

The  motion  was  predicated  on  two  grounds :  first,  that 
the  court  erred  in  rejecting  a  certain  book  of  Powell  &  Mur- 
phy which  showed  an  entry  of  the  two  hundred  and  twen- 
ty-five dollars  sued  for,  and  its  payment  in  the  settlement ; 
and,  secondly,  that  the  verdict  is  strongly  and  decidedly 
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against  the  weight  of  the  evidence.  It  is  not  stated  upon 
which  ground  the  new  trial  was  granted,  but  we  suppose 
upon  both. 

1.  Should  the  book  have  been  admitted  ?    We  think  so. 
The  entry  was  made  at  the  time  of  the  transaction,  and  in 
the  presence  of  all  the  parties,  the  plaintiff  included,  accord- 
ing to  the  statement  in  the  record.     It  was,  therefore,  a 
part  of  the  res  gestw — ^a  memorial  made  at  the  time  of  what 
transpired,  in  a  form  more  durable  and  less  liable  to  mistake 
than  mere  human  memory.     Any  such  memorial  made  at 
the  time,  and  in  the  presence  of  parties,  upon  anything 
— wood,  stone  or  paper — is  evidence,  and  admissible,  espec- 
ially in  a  case  where  human  recollection  differs,  in  order  to 
strengthen  the  one  side  or  the  other,  as  the  memorial  may 
corroborate  the  one  or  the  other.     It  is  immaterial  who 
made  it,  so  that  it  was  made  at  the  time  and  in  the  pres- 
ence of  the  parties  at  variance.     It  is  stronger,  therefore, 
than  the  case  of  an  ordinary  entry  on  the  books  of  a  banker 
or  merchant ;  but  even  in  such  ordinary  case,  this  court  has 
not  held  that  since  parties  may  be  sworn,  books  are  not  ad- 
missible.    See  Petit  vs.  ITedj  67  Ga^  145.    But  this  entry 
stands  on  a  different  footing  upon  the  facts  stated  in  the 
motion  for  a  new  trial,  and  is  admissible  as  part  of  the  res 
gestcBj  as  a  memorial  made  by  the  parties,  and  in  their  pres- 
ence at  the  time  the  transaction  occurred.     So  we  think  that 
the  judgment  was  right  on  this  ground. 

2.  This  makes  it  unnecessary  to  consider  the  other.  As  re- 
peatedly ruled,  however,  we  repeat  that  we  are  reluctant  to 
interfere  with  the  tirst  grant  of  a  new  trial  where  the  judge 
is  dissatisfied  with  the  verdict,  and  thinks  it  decidedly  against 
the  evidence ;  and  whei*e  such  grant  is  also  supported  by 
evidence  improperly  withheld  from  the  jury,  we  cannot 
legally,  we  think,  overrule  the  grant  of  the  new  trial. 

Judgment  affirmed. 
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KmNEBRKW  V8.  McWhorter  et  al. 

1.  Where  a  widow  sought,  by  bill  in  equity,  to  have  dower  s^ t  apart  to 
her  from  land  to  which  a  deed  had  been  made  by  her  deceased  hus- 
band, alleging  that  such  deed  was  only  a  security  for  money  loaned 
to  him,  and  that  a  bond  to  reconvey  had  been  made,  which  was  lost, 
but  did  not  offer  to  pay  the  debt,  the  bill  was  properly  dismissed  oh 
motion. 

2.  Where  it  appears  on  the  face  of  a  bill  that  complainant  is  entitled 
to  no  relief,  either  at  law  or  in  equity,  this  may  be  taken  advantage 
of,  by  motion,  at  the  trial;  that  a  court  of  equity  has  no  jurisdic- 
tion because  there  was  a  legal  remedy,  must  be  objecced  by  demur- 
rer at  the  first  term. 

Equity.  Dower.  Practice  in  the  Superior  Court.  Be- 
fore Judge  PoTTLK.  Oglethorpe  Superior  Court.  April 
Term,  1878. 

To  the  report  contained  in  the  decision  it  is  onlj  neceaj- 
sary  to  add  the  following:  Mrs.  Kinnebrew  sought,  by  bill, 
to  have  dower  set  apart  to  her  in  certain  land.  She  alleged 
that  in  1869,  her  deceased  husband  had  borrowed  money 
frora  McWhorter,  made  a  deed  to  him  as  security,  and  took 
bond  to  reconvey,  which  has  since  been  lost ;  that  McWhor- 
ter has  taken  possession  since  her  husband's  death,  and  has 
returned  to  her  the  note  given  for  the  money  borrowed. 
There  was  no  tender  of  the  amount  due.  Usury  was  alleged 
,  to  have  been  charged. 

Lewis  &  Son  ;  E.  C.  Kinnebrew,  for  plaintiff  in  error, 
cited  as  follows :  Attorney's  right,  Code,  §1989.  Dower 
paramount,  Code,  §1763-4 ;  42  Ga.,  205.  Equity  in  bill, 
Story's  Eq.  Jur ,  64 ;  Code,  §§3081,  3089.  Conveyance  was 
mortgage,  9  Ga.j  151 ;  43  /}.,  262.  Or  affected  with  usury^ 
55  Ga.,  412,  612 ;  Code  of  1868,  §2025.  Motion  to  dismiss 
too  late,  58  Ga.,  457  ;  27  /*.,  233,  352  ;  Code,  §4191. 

Jno.  C.  Reed;  W.  G.  Johnson,  for  defendants,  cited  as 
follows :  Bill  settled  except  dower.  Code,  §4190.  No 
equity  in  bill,  10  Ga.,  399 ;  16  lb.,  79  ;  32  lb.,  669 ;  Code^ 
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§4041  et  seq. ;  4  Kent's  Com.,  71.     Attorney's  right,  con- 
trast 56  <?a.,  279 ;  58  II.,  132  ;  Code,  §1989. 

Warner,  Chief  Justice. 

It  appears  from  the  record  and  bill  of  exceptions  in  this 
case,  that  the  complainant  filed  her  bill  against  McWhorter 
et  al.^m  which  she  claimed,  amongst  other  things,  the  right 
of  dower  in  certain  described  lands  as  the  widow  of  her  de- 
ceased husband.  It  also  appears  that  pending  the  suit  the 
complainant  entered  into  a  written  agreement  with  the  de- 
fendants to  settle  the  same.  The  complainant's  attorney 
notified  the  parties  before  the  settlement  was  made,  that  un- 
less his 'fee  of  fifty  dollars  was  paid,  that  the  case  would 
be  prosecuted  to  trial  so  far  as  the  claim  of  the  right  of 
dower  was  concerned.  When  the  case  was  called  for  trial, 
a  motion  was  made  to  dismiss  the  bill  on  the  ground  that  it 
kad  been  settled,  and  on  the  further  ground  that  there  was 
no  equity  in  complainant's  bill.  The  court  sustained  the 
motion  and  dismissed  it ;  whereupon  the  complainant's  coun- 
ael  excepted. 

If  the  deed  from  the  complainant's  husband  to  McWhor- 
ter in  1869,  was  an  absolute  conveyance  of  the  land  to  him, 
then  the  complainant  was  not  entitled  to  dower  in  it; 
but  if  the  deed  was  executed  merely  as  a  security  for  money 
borrowed,  as  the  complainant  alleges  it  was,  then  the  com- 
plainant was  not  entitled  to  her  dower  in  the  land  until  she 
had  paid,  or  offered  to  pay,  the  amount  of  the  principal 
borrowed,  with  the  lawful  interest  due  thereon,  which  she 
has  not  done  nor  offered  to  do.  Lackey  vs.  Bostwick^  54 
Ga.j  45.  The  complainant,  therefore,  was  not  entitled  to 
dower  in  the  land,  according  to  the  allegations  in  her  bill, 
and  her  attorney,  who  claims  to  prosecute  the  case  for  his 
fees,  cannot  be  in  any  better  condition  to  obtain  a  decree 
in  her  name  therefor  than  his  client  There  was  no  error 
in  dismissing  the  complainant's  bill  for  want  of  equity. 

2.  As  to  the  time  of  making  the  motion  to  dismiss  the 
bill,  the  rule,  as  recognized  by  the  decisions  of  this  court, 
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appears  to  be,  that  if  it  is  apparent  on  the  face  of  the  com- 
plainant's bill,  that  he  is  not  entitled  to  the  relief  which  he 
seeks,  neither  in  a  court  of  law  nor  in  a  court  of  equity,  then 
his  bill  will  be  dismissed  at  the  hearing  of  the  cause,  but  if 
the  objection  is  that  the  court  «f  equity  has  not  jurisdiction 
of  the  case,  because  the  complainant  has  an  ample  and  ade- 
quate remedy  at  law,  a  motion  to  dismiss  the  bill  at  the 
hearing  upon  that  ground  comes  too  late.  The  objection  upon 
that  ground  should  be  made  at  the  first  term  of  the  court 
by  demurrer ;  that  is  to  say,  when  the  objection  is  to  the 
forum  in  which  the  suit  is  instituted. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Johnson  V9,  The  State  of  Georgia. 

This  court  wUl  not  interfere  to  grant  a  new  trial  on  the  ground  that  a 
child  seven  years  of  age  was  permitted  to  testify,  when  the  presiding 
judge,  from  examination  and  inspection  of  the  child,  was  satisfied 
as  to  her  intelligence  to  understand  the  nature  of  an  oath,  especially 
when  there  is  abundant  evidence  to  convict  without  the  child's  testi- 
mony. 

Criminal  law.  Witness.  Before  Judge  Hall.  Pike 
Superior  Court.     October  Term,  1877. 

Johnson  was  indicted,  tried  and  convicted  for  the  offense 
of  assault  with  intent  to  rape.  On  the  trial,  the  court  per- 
mitted Mary  L.  Davis,  the  child  on  whom  the  assault  was 
made,  to  testify,  over  defendant's  objections,  she  appearing 
on  examination  to  be  only  seven  years  of  age.  This  is  the 
error  now  relied  on. 

Spbeb  &  Stewakt,  for  plaintiff  in  error,  cited  Code, 
§§3862,  4296,  3856,  3859 ;  24  Oa.,  423 ;  40  lb.,  529 ;  11 
/*.,  275. 

F.  D.  DisMUKE,  solicitor  general,  by  James  S.  Boynton,  for 
the  state,  cited  1  KeUy,  574;  11  Oa.,  331;  21  /J.,  227; 
14/*.,  145;  11 /J.,  225. 
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Jackson,  Justice. 

The  single  question  pressed  for  adjudication  here  is, 
"whether  the  court  erred  in  permittinsj  a  child  seven  years 
old  to  be  sworn.  The  attempt  to  commit  the  rape  was  upon 
her,  and  on  her  being  examined  before  the  judge,  he  ruled 
that  she  was  competent.  This  ruKng  was  excepted  to.  The 
Code,  §3856,  declares  that  children  who  do  not  understand 
the  nature  of  an  oath  are  incompetent.  The  judge  in  this 
case  thought  she  did  understand  it.  lie  saw  her,  looked  at 
her,  heard  her  talk,  and  concluded  that  she  did  understand 
its  nature ;  we  cannot  say  that  he  abused  his  discretion. 

But  the  defendant  insists  that  as  she  could  not  be  pun- 
ished for  perjury  by  virtue  of  §4295  of  the  Code,  being 
under  ten  years  of  age,  therefore  she  could  not  be  sworn  as 
a  witness.  Conceding  that  such  is  the  legal  effect  of  §4295, 
that  a  child  under  ten  could  not  be  punished  for  crime,  no 
matter  how  intelligent,  which,  however,  we  do  not  decide, 
the  competency  of  thp  child  as  a  witness  does  not  depend 
upon  her  capacity  to  commit  crime.  Capacity  to  commit 
crime  is  one  thing;  competency  to  give  testimony  is  an- 
other. It  is  not  the  punishment  for  perjury  that  must  be 
in  the  apprehension  of  the  witness  when  swearing,  but  the 
capacity  to  understand  the  nature  of  the  oath — which  meansi 
perhaps,  the  degree  of  intelligence  the  child  shows,  so  as  to 
satisfy  the  court  that  she  is  impressed  that  she  ought  to  tell 
the  truth  on  such  a  solemn  occasion  rather  than  a  lie.  The 
judge  thought  she  had  that  degree  of  intelligence,  and  we 
think  his  discretion  was  not  abused  to  such  an  extent,  at  least, 
as  to  make  it  necessary  to  set  aside  the  verdict,  particularly 
as  the  evidence  is  amply  sufficient  to  convict  without  her 
testimony. 

Judgment  affirmed. 


Alexander  vs.  The  Mayor,  etc.,  of  Americus. 

That  a  contract  with  plaintiff  for  the  working  of  the  streets  of  Ameri- 
cus for  one  year  was  made,  that  he  worked  them  properly,  and  that 
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he  was  discharged  before  the  expiration  of  the  year»  makes  a  prima 
fade  case;  it  was  error  to  award  a  non-suit,  although  it  appeared  that 
he  was  paid  up  to  the  time  of  his  discharge,  and  that  the  employer 
reserved  the  right  to  "judge  of  the  faithfulness  and  sufficiency  of 
said  contractor  and  the  hands  he  may  have  employed." 

Master  and  servant.  Contracts.  Damages.  Non-suit. 
Before  Judge  Crisp.  Sumter  Superior  Court.  April  Ad- 
journed Term,  1878. 

Beported  in  the  decision. 

Hawkins  &  Hawkins  ;  Gubbey  &  Son,  for  plaintiff  in 
error. 

N.  A.  Smith,  for  defendant. 

Warkkb,  Chief  Justice. 

The  plaintiff  sued  the  defendant  to  recover  damages  for 
wrongfully  discharging  him  from  its  employment,  as  super- 
intendent, and  to  work  the  defendant's  streets  for  the  year 
1874,  under  a  contract  made  with  him.  On  the  trial  of  the 
case,  after  the  plaintiff  had  closed  his  evidence,  the  defend- 
ant made  a  motion  to  non-suit  the  plaintiff's  action,  which 
motion  the  court  granted  and  the  plaintiff  excepted. 

It  appears  from  the  evidence  in  the  record,  that  the  con- 
tract made  by  the  defendant  with  the  plaintiff  was  for  the 
term  of  one  year,  and  that  he  was  discharged  about  the  10th 
of  August  of  that  year.  The  plaintiff  proposed  to  prove  at 
the  trial  that  he  worked  the  streets  properly  and  in  accord- 
ance with  his  contract,  when  counsel  for  defendant  admit- 
ted that*  plaintiff  did  work  the  streets  properly  and  in  ac- 
cordance with  his  contract,  and  it  also  appears  that  the  de- 
fendant paid  the  plaintiff  for  his  services  as  stipulated  in 
the  contract,  up  to  the  time  of  his  discharge. 

It  is  true  that  it  was  stipulated  in  the  contract  that  ^'  the 
street  committee  shall  judge  of  the  faithfulness  and  suffi- 
ciency of  said  contractor  and  the  hands  he  may  have  em- 
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ployed,"  but  that  did  not  anthorize  the  defendant  to  oap- 
tioitsly  discharge  him  before  the  expiration  of  the  year,  when 
he  had  worked  the  defendant's  streets  properly  and  in  ac- 
cordance with  his  contract ;  that  contract  was  for  one  year, 
and  if  the  defendant  deprived  him  of  the  benefit  of  it  for 
any  portion  of  the  year  without  any  fault  on  his  part,  then 
he  was  entitled  to  recover  such  damages  as  he  may  have 
sustained  in  consequence  of  such  deprivation.  This  was  a 
motion  for  a  non-suit  on  a  demurrer  to  the  plaintiff's  evi- 
dence, and  the  rule  is  that  in  such  cases  the  motion  for  a 
non  suit  will  be  overruled  where  the  jury  might  have  in- 
ferred facts  from  the  evidence  which  would  support  the 
action.  Biggera  va,  Pace^  5th  Oa.^  172.  In  view  of 
the  evidence  contained  in  the  record,  the  jury  might  have 
inferred  such  facts  therefrom  a£  would  have  entitled  the 
plaintiff  to  a  verdict,  and  it  was  error  in  not  allowing  the 
jury  to  pass  upon  it. 

Let  the  judgment  of  the  court  below  be  reversed. 


EVBEETT  V8.  ThE  PlANTEBS'  BaNK. 

Where  a  bill  was  filed  on  the  2l8t  of  April,  1876,  to  set  aside  deeds  to 
lands,  on  the  ground  of  usury  in  the  consideration  thereof,  or  to  re- 
cover back  the  usury  received  by  the  lender,  and  where,  on  the  29th 
of  January,  1874,  the  lands  were  received  by  the  lender  in  payment 
of  the  debt,  and  the  usury  was  then  paid  by  the  borrower  in  said 
lands : 

Hdd,  that  the  statute  of  limitations  of  1871,  prescribing  that  suits  for 
the  recovery  back  of  usury  must  be  brought  within  six  months  of 
the  date  of  the  payment  thereof,  is  applicable  to  the  bill  b6  brought, 
and  that  the  bill  is  barred  by  that  limitation  act,  said  limitation  In 
the  act  of  1871  not  being  repealed  by  the  act  of  1873  on  the  subject 
of  usury. 

Interest  and  usury.  Statute  of  limitations.  Laws.  Be- 
fore Judge  Crisp.  Houston  Superior  Court.  November 
Adjourned  Term,  1877. 
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Eeported  in  the  opinion. 

W.  S.  Wallace  ;  Hawsixs  &  Hawkins,  for  plaintiff  in 
error,  cited  as  follows :  Deed  founded  on  usury,  54  Oa.,  15 ; 
59  /S.,  616 ;  53  /J.,  412, 691.  Receipt  in  ignorance  of  rights, 
Story's  Eq.  PL,  796,  799,  and  authorities  cited ;  16  Peters, 
269;  21  Wall.,  342;  10  How.,  174;  1  Story's  Eq.  Jnr.,212, 
217.   Release  without  consideration,  30  Ga.^  731 ;  20  /&.,  676. 

Sam.  Hall  ;  C.  C.  Duncan  ;  A.  L.  Miller,  for  defend- 
ant, cited  as  follows :  Deed  extinguishing  debt  not  void  for 
usury.  Code  of  1868,  §2025 ;  54  Ga.,  554 ;  55  /».,  412 ; 
Tyler  on  Usury,  393-4r-5  ;  53  Barb.,  306 ;  8  T.  R.,  390 ;  1 
Johns.  Cas.,  150;  7  Paige,  615;  Tyler,  402,  403,436,  437. 
Statute  of  limitations,  acts  1871,  p.  75 ;  1  How.,  311 ;  6  Re- 
porter, 33 ;  12  La.  Ann.,  20,  221 ;  Tyler  on  Usury,  427 ;  33 
Ga.,  21 ;  54  /J.,  190 ;  acts  1873,  p.  52 ;  acts  1875,  p.  105  ; 
Code,  §5 ;  24  Ga.,  356  ;  54  lb.,  636-8 ;  58  lb.,  219  ;  57  lb., 
95 ;  Tyler  on  Usury,  449.  Accord  and  satisfaction,  Code, 
§§2878-82 ;  29  Ga.,  40 ;  32  lb.,  173 ;  54  lb.,  15. 

Jackson,  Justice. 

This  was  a  bill  filed  to  rescind  certain  deeds,  the  consid- 
eration of  which  was  alleged  to  have  been  usurious,  or  to 
recover  back  the  usurious  interest  paid  to  the  bank  in  the 
lands  deeded.  There  were  many  dealings  between  the  par- 
ties from  1869  to  1872  ;  the  complainant  borrowed  a  great 
deal  of  money  from  the  bank,  he  and  a  brother  who  was  in 
partnership  with  him,  for  which  large  usurious  interest  was 
charged ;  complainant  assumed  this  indebtedness,  and  finally 
settled  it  by  a  sale  of  land,  the  bank  agreeing  to  take  the 
land  at  ten  dollars  per  acre,  but  to  pay  complainant  all  over 
that  sum  which  it  realized  from  the  sale ;  and  complainant 
was  to  pay  the  bank  interest  from  the  sale  of  the  lands  to 
the  bank,  in  February,  1873,  until  the  bank  resold  and  set- 
tled with  him.     The  next  year,  1874,  the  parties  got  together 
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and  settled— at  least,  so  far  as  the  excess  over  ten  dollars  per 
acre  was  concerned — by  the  payment  to  complainant  of 
$670.00.  So  that  at  that  time,  the  29th  of  January,  1874, 
the  debt  was  extinguished  by  the  receipt  of  the  land,  and 
the  usury  was  then  paid  in  the  land.  The  bill  prayed  for 
discovery,  and  the  bank  admitted  large  sums  for  usury  ;  but 
defended  on  two  grounds — first,  the  six  months'  limitation 
for  recovery  of  usury  back,  under  the  act  of  1871 ;  and,  sec- 
ondly, accord  and  satisfaction  by  the  transaction  in  1874. 

In  the  view  we  take  of  the  case,  it  is  only  necessary  to 
consider  the  first  ground  of  defense,  the  limitation  clause  in 
the  act  of  1871.     It  will  be  observed  that  the  usury  was  paid 
in  land  in  January,  1874,  and  it  appears  that  the  bill  was 
filed  in  April,  1876,  more  than  two  years  thereafter ;  so  that 
if  the  six  months  limitation  of  1871  is  in  force,  the  suit 
to  recover  the  usury  in  money  is  barred,  and  if  settled  for 
in  land,  or  paid  in  land,  it  must  stand  on  the  same  princi- 
ple.    Therefore,  the  question  is,  was  the  act  of  1871  in  force 
as  to  this  limitation  clause  in  January,  1874,  and  did  it  apply 
to  this  bill  brought  in  1876  ?    And  that  question  involves 
this:  did  the  act  of  1873,  repealing  the  laws  against  usury, 
repeal  the  clause  in  the  act  of  1871,  requiring  suits  to  be 
brought  for  usurious  money  paid  in  six  months  after  pay- 
ment i 

The  act  of  1871  is  entitled,  "  An  act  to  amend  the  usury 
laws  of  this  state ; "  and  the  first  section  provides  that  a 
written  contract  to  pay  as  much  as  ten  per  cent  per  annum 
shall  be  good  and  binding ;  the  second  section  provides  that 
when  the  contract  is  silent,  seven  per  cent,  shall  be  the 
rate ;  the  third  section  provides  that  "  no  usury  heretofore 
paid  shall  be  recovered  back  unless  the  person  or  persons 
who  paid  the  same  institute  suit  therefor  within  six  months 
after  the  passage  of  this  act ;  and  no  usury  hereafter  paid 
shall  be  recovered  back  unless  sued  for  within  six  months 
after  the  payment  thereof;"  and  the  fourth  section  enacts 
that  if  more  than  ten  per  cent  be  stipulated  in  the  contract, 
only  t&nper  cent,  shall  be  recoverable. 
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The  act  of  1873  is  entitled,  "An  act  to  repeal  the  usury 
laws  iu  this  state,  and  to  fix  the  rate  of  interest  in  cases 
where  contracting  parties  make  no  contract  in  writing  in 
reference  thereto  ; "  and  the  first  section  enacts  that  all  laws 
upon  the  "subject  of  usury  be  repealed,  and  the  others,  that 
the  contract  shall  fix  any  rate  in  writing,  and  if  none  be 
fixed  in  writing,  seven  ^^  cent,  shall  be  the  lawful  interest. 
The  question  is,  whether  the  third  section  of  the  act  of  1871, 
fixing  six  months  as  the  time  to  bring  suit  to  recover  back 
usury  is  repealed  by  the  first  section  of  the  act  of  1873,  just 
cited.  The  court  below  held  that  it  was  not  repealed,  and 
we  agree  with  him.  The  intent  and  meaning  of  the  act  of 
1873  was  to  open  the  doors  to  any  rate  of  interest  whatever 
in  writing ;  its  purpose  was  to  encourage,  and  not  to  put 
down,  usury ;  and  it  would  be  a  forced  construction  to  say 
that  it  could  possibly  have  been  intended  to  open  the  doors 
to  its  being  recovered  back  at  any  time  when  nothing  was 
made  usurious  by  the  amending  act,  but  all  usury  was  de- 
clared and  made  lawful  by  it.  The  act  of  1873  was  legisla- 
tion in  favor  of  the  usurer  and  against  the  borrower ;  and 
the  idea  that  the  act  swept  away  all  limitations  on  the  time 
within  which  the  borrower  could  sue  to  recover  usury  back 
from  the  lender,  is  in  the  teeth  of  the  general  scope  and  ob- 
ject of  the  act,  and  its  purpose  and  intent. 

The  Code  directs  that  statutes  be  construed  with  reference 
to  the  intention  of  the  legislature,  and  that  the  old  law,  the 
mischief  and  the  remedy,  be  considered  to  arrive  at  that  in- 
tention (Code,  §4,  par.  9);  and  such  was  the  rule  long 
before  there  was  any  code  of  laws  compiled  for  this  state. 
The  old  law  was  that  the  lender  was  restricted  in  the  use  of 
his  money  by  being  prohibited  from  lending  at  rates  over  ten 
per  cent. ;  the  evil,  as  was  thought  by  the  legislature  of 
1873,  was  that  the  free  circulation  of  money  was  thereby 
restricted ;  and  the  remedy  was  to  tear  down  all  barriers 
which  prevented  its  flow  into  the  state,  and  its  ramification 
all  over  the  state  without  let  or  hindrance,  at  rates  depend- 
ent only  on  the  contract  of  the  parties.     It  was  not  in  con- 
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templation  to  disturb  any  act  of  limitation  at  all — no  more 
that  embraced  in  the  act  of  1871  than  any  other.  I  doubt 
if  a  single  member  of  either  house  contemplated  or  thought 
of  such  a  result  from  the  act.  Besides,  the  legislature  of 
1875,  the  state  having  changed  its  policy  in  two  years,  evi- 
dently thought  the  act  of  1871,  in  respect  to  the  limitation 
of  suits  for  usury,  then  in  force,  for  they  changed  it  to  one 
year  thereafter.  See  acts  of  1871,  p.  76;  acts  of  1873,  p. 
62 ;  acts  of  1875,  p.  106. 

Besides,  this  court  held  in  the  case  of  SvsseU  V8,  Arnold^ 
25  6a,,  625,  that  the  act  exempting  journeymen  mechanics 
and  day  laborers  from  garnishment,  passed  in  184r5,  was  not 
repealed  by  the  act  of  1855-6,  though  the  latter  act  ex- 
pressly declared  that  aU  laws  on  the  subject  of  garnishment 
were  by  that  act  repealed ;  and  the  principle  on  which  the 
case  was  put  by  Judge  Benning  covers  this  case.  Indeed, 
he  went  to  the  extent  of  holding  that  the  sense  in  which  the 
words  of  the  act  were  used  by  the  legislature  must  prevail, 
even  though  violence  were  thereby  done  to  the  ordinary 
meaning  of  the  words.  See,  also,  Caraker  vs.  Mathews  <b 
Mathews,  25  Ga.,  671,  and  34  Ga.,  245.  We  hold,  therefore, 
that  the  complainant  was  too  late  in  bringing  this  bill  to  re- 
cover back  this  usury,  whether  it  was  paid  in  money  or  in 
land,  and  too  late  to  recover  back  the  land  in  which  the  usury 
was  paid — the  consideration  thereof  being  part  usury  which 
was  then  paid.  See  CarsweU  vs,  Ilariridge,  55  Ga,,  412- 
414;  Tyler  on  Usury,  393,  394,  402,  403,^436,  437. 

As  this  view  controls  this  case,  and  must  control  it  with- 
out regard  to  the  accord  and  satisfaction,  it  is  unnecessary 
to  consider  any  charge  of  error  in  regard  to  that  point, 
though  the  court  seems  to  have  put  the  issue  thereon  right 
to  the  jury,  and  there  is  evidence  to  support  the  verdict 
even  in  that  aspect  of  the  case. 

Judgment  affirmed. 
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Upon  a  trial  for  the  offense  of  assault  with  intent  to  mnrder,  the  stab- 
bing being  admitted,  malice  will  be  presumed,  and  the  onui  of  re* 
butting  tliia  presumption  is  on  the  defendant. 

Criminal  law.  Presnmptions.  Before  Judge  Poitlb. 
Lincoln  Superior  Court.    April  Terra,  1878. 

Beported  in  the  decision. 

W.  D.  Tun,  for  plaintiff  in  error,  cited  bs  follows :  No 
malice  shown,  39  Ga.j  31 ;  41  /&.,  505.  Evidence  insuffi- 
cient, Code,  §3749 ;  20  Ga.,  167 ;  22  /ft.,  235.  No  pre- 
sumption of  malice,  1  Or'l'f  on  Ev.,  115-117,  notes  b  and  c; 
Code,  §4369 ;  39  Ga.y  31 ;  41  lb.,  505.  Sudden  quarrel,  15 
Ga.,  223 ;  30  /J.,  67 ;  46  lb.,  148. 

Seabobn  Beese,  solicitor  general,  for  the  state,  cited  as 
follows :  Presumption  of  malice,  39  Ga.,  31.  Sudden  quar^ 
rel,  30  Ga.y67. 

Wabkeb,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  an  assault 
with  intent  to  murder,  and  upon  his  trial  therefor,  was 
found  guilty.  A  motion  was  made  for  a  new  trial  on  the 
several  grounds  therein  stated,  which  was  overruled  by  the 
court,  and  the  defendant  excepted. 

The  evidence  is  that  the  defendant  cut  Freeman  on  the 
right  side  of  his  neck,  and  left  breast,  with  a  pocket  knife ; 
that  defendant  was  mad  with  him.  The  court  charged  the 
jury,  amongst  other  things,  '^  that  the  stabbing  being  admit- 
ted, tlie  law  presumes  malice,  and  the  presumption  becomes 
conclusive  unless  it  is  rebutted  by  proof.  I  do  not  mean  to 
say  the  defendant  must  bring  witnesses,  he  may  rebut  it  by 
the  state's  own  witnesses."    In  view  of  the  evidence  in  the 

record,  we  find  no  error  in  the  charge  of  the  court     The 
4 
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jury  were  the  proper  judges,  from  the  evidence  before  them, 
with  what  intent  the  stabbing  was  done  by  the  defendant. 
There  was  no  error  in  overruling  the  defendant's  motion 
for  a  new  trial. 
Let  the  judgment  of  the  conrt  below  be  affirmed. 


LocKETT  vs.  The  State  of  Georgia. 

Tlic  president  of  a  compaDy  of  lessees  of  penitentiary  convicts,  is  not  an 
officer  of  the  penitentiary,  in  the  sense  of  section  4805  of  the  Code, 
and  is  not  exempt  from  Jury  duty. 

Jurors.    Officers.    Before  Jndge  Wkioht.    Dougherty 
Superior  Court.    April  Term,  1878. 

Beported  in  the  opinion. 

WooTEN,  Jones  &  Davis,  for  plaintiff  in  error,  cited  Code, 
,  4766-7 ;  acts  1876,  p.  40,  §§1-3 ;  acts  1874,  p.  26. 


W.  O.  Fleming,  solicitor  general,  for  the  state,  cited  4S 
Oa ,  209. 

Jackson,  Justice. 

B.  G.  Lockett  set  up  in  Dougherty  superior  court  that  he 
was  exempt  from  jury  duty,  because  he  was  president  of  a 
company  of  lessees  of  the  penitentiary  convicts,  under  the 
act  of  1876  authorizing  such  lease,  and  because  under  said 
act  and  lease  he  was  an  officer  of  the  penitentiary. 

The  superior  court  held  that  he  was  not  exempt,  and 
fined  him  forty  dollars,  and  this  judgment  is  assigned  for 
error  here. 

It  is  true  that  officers  of  the  penitentiary  are  exempt  un- 
der the  Code,  §4805,  and  the  officers  thus  exempt  are  enu- 
merated in  §§4766,  4767 ;  but  the  trouble  in  Mr.  Lockett's 
case  is,  that  he  is  not  included  as  a  lessee,  or  as  president  of 
a  company  of  lessees,  in  such  enumeration  of  officers  of  the 


AUGUST  TERM,  1878.  45 

Boby  v$-  Tho  State. 

penitentiary,  nor  does  the  act  of  1876  exempt  the  lessees  or 
their  officers,  nor  does  any  other  law  of  the  state  known  to 
ns  exempt  them,  or  either  or  any  of  them,  from  jury  dnty. 
Judgment  affirmed. 


Boby  vsf  The  Stats  of  Obosqia. 

1.  A  written  request  by  ten  of  a  jury  of  twelve,  who  found  defendant 
guilty,  that  the  court  would  be  as  lenient  as  possible,  formed  no 
part  of  the  official  proceedings,  and  was  properly  refused  record 
with  the  verdict,  the  jurors  distinctly  stating  that  they  acted  merely 
as  individuals. 

2.  The  verdict  is  supported  by  the  evidence. 

Criminal  law.  Practice  in  the  Superior  Court.  Before 
Judge  Cbisp.    Lee  Superior  Court.    March  Term,  1878. 

Eeported  in  the  decision. 

Vason  &  ALFEiKin),  for  plaintiff  in  error. 

C.  B.  Hudson,  solicitor  general,  by  B.  P,  Hollis,  for  the 
state. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  simple  lar- 
ceny, and  charged  with  having  stolen  a  spotted  hog.  On 
the  trial  of  the  case,  the  jury  found  the  defendant  guilty. 
A  motion  was  made  for  a  new  trial  on  the  grounds  therein 
stated,  which  was  overruled,  and  the  defendant  excepted. 

Although  the  evidence  was  conflicting,  there  is  sufficient 
evidence  in  the  record  to  sustain  the  verdict.  The  jury  re- 
turned a  general  verdict  of  guilty,  but  at  the  same  tim^ 
handed  the  judge  a  written  request,  signed  by  ten  of  the 
jurors,  requesting  him  to  be  as  merciful  in  his  sentence  as  in 
his  judgment  he  could  be.  The  court  asked  the  jury  if 
that  paper  was  a  part  of  their  verdict?  They  said  it  was  not 
that  their  verdict  was  ^'  guilty,"  and  that  they  gave  him  the 
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paper  only  as  individuals,  and  not  as  jurors — ^whereupon  the 
verdict  was  recorded  without  said  separate  paper,  the  same 
not  being  considered  any  part  of  the  record  in  said  case. 

There  was  no  error  in  refusing  the  separate  paper  to  be 
entered  upon  the  records  of  the  court  as  part  of  the  verdict 
of  the  jury  in  the  case,  nor  in  overruling  the  defendant's 
motion  for  a  new  trial,  because  of  the  handing  of  the  paper 
by  the  jury  to  the  judge,  on  the  statement  of  facts  contained 
in  the  record. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Tatlob  v8.  Morgan. 

1.  The  question  on  four  years'  possession  of  realty  under  title  from  the 
defendant  in  fl,fa.,  discharging  the  property  from  the  lien  of  judg- 
ments, does  not  turn  upon  the  nature  of  the  defendant's  title,  but  the 
bona  fides  of  the  purchaser  and  his  open  and  notorious  possession; 
therefore,  the  fact  that  defendant  had  taken  homestead  in  the  land 
before  the  sale,  was  properly  ruled  out. 

2.  Whilst  a  brief  of  the  evidence  agreed  upon  at  a  former  trial  is  ad- 
missible to  attack  the  testimony  of  witnesses  who  swore  at  both 
trials,  the  proper  foundation  should  be  laid  by  asking  the  witnesses 
if  they  did  not  swear  to  certain  facts  on  the  former  trial?  and  then, 
if  denied,  that  portion  of  the  brief  should  be  offered  and  specified 
which  attacks  them. 

8.  Possession  under  purchase  from  defendant  in  judgment  must  be 
open  and  notorious  for  four  years,  and  the  evidence  must  be  suffi- 
cient to  show  that  it  was  open  and  notorious  for  that  time. 

Judgments.  Lien.  Prescription.  Title.  Evidence. 
Witness.  New  trial.  Before  Judge  Crisp.  Sumter  Su- 
perior Court.    April  Adjourned  Term,  1878. 

Eeported  in  the  opinion. 

N.  A.  Smith  ;  J.  A.  Ansley,  for  plaintiff  in  error,  cited  as 
follows :  On  the  question  of  homestead,  to  show  nature  of 
title  conveyed,  Code,  §2025 ;  55  Ga.,  383 ;  Code,  §3583 ; 
Bouv.  L.  Die,  "  Fuixshaso."    On  the  introduction  of  the 
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brief  of  evidence,  28  Oa,j  19 ;  on  natare  of  possession,  55 
Ga.,  225. 

Hawkins  &  Hawkins,  for  defendant. 

Jackson,  Justice. 

This  case  turned  upon  the  possession  of  the  purchaser 
from  the  defendant  in  execution  for  four  years  after  judg- 
ment, and  no  levy  or  other  proceeding  to  dispossess  him. 

When  the  case  was  here  before,  we  held  that  the  court 
erred  in  ruling  that  if  the  parties  had  agreed  to  keep  the 
trade  secret,  then  the  possession  would  be  no  protection  to 
the  purchaser ;  without  more,  we  held  that  such  an  agree- 
ment was  a  circumstance  tending  to  show  fraud,  but  that 
the  true  issue  was  whether  the  purchase  was  honest  and 
hunafide  and  the  possession  open  and  notorious. 

We  also  held  another  charge  erroneous,  and  sent  the  case 
back — the  verdict  then  being  that  the  land  was 'subject. 
See  65  Ga,,  224. 

Now  the  verdict  is  for  the  claimant,  and  the  plaintiff  in 
execution  excepts. 

The  motion  for  a  new  trial  is  based  upon  three  grounds : 

1.  It  is  alleged  that  the  court  erred  in  ruling  out  certain 
homestead  papers  and  records,  the  object  of  which  was  to 
show  that  the  title  to  the  land  was  in  the  defendant  in  Ji. 

fa.  for  his  family  at  and  before  the  date  of  his  sale  to  the 
purchaser.  The  question  is  not  what  title  the  defendant 
had,  but  did  the  purchaser  buy  and  pay  for  the  land  and 
hold  possession  openly  and  notoriously  for  four  years  ?  If 
the  purchaser  did  these  two  things,  he  will  hold  the  land 
against  this  judgment,  no  matter  what  sort  of  title  defend* 
ant  mfi.fa,  had  when  he  sold. 

2.  The  next  ground  is  the  refusal  of  the  court  to  admit 
in  evidence  a  brief  of  the  evidence  on  a  former  trial  agreed 
upon  by  the  parties  as  correct,  in  order  to  impeach  the  tes- 
timony of  witnesses  who  swore  on  the  two  trials.  It  does 
not  appear  from  the  record  that  questions  were  put  to  the 
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witnesses,  in  respect  to  what  they  did  specificallj  swear  at 
the  former  trial,  and  that,  upon  their  denial  that  they  did  so 
testify,  such  portions  of  the  brief  were  offered  as  contra- 
dicted them.  Had  this  been  done,  the  brief  would  have 
been  admissible,  perhaps,  bat,  as  it  was  not  done,  the  court 
certainly  did  not  err. 

3.  The  next  and  last  gronnd  is  that  the  verdict  is  not  sup- 
ported by  the  evidence,  but  is  contrary  to  the  charge  of  the 
court  and  to  the  law  of  the  case. 

We  very  rarely  interfere  with  the  judgment  of  the  supe- 
rior court  upon  such  grounds  as  these,  but  we  feel  that  the 
evidence  disclosed  in  this  record  demands  our  interposition. 
It  shows  not  only  the  agreement  to  keep  secret  the  trade,  but 
it  shows  that  it  was  in  fact  kept  secret  from  a  great  many  peo- 
ple, including  the  farm  hands  and  overseer,  so  that  the  posses- 
sion does  not  appear  from  the  evidence  here  disclosed,  to 
have  been  of  that  open  and  notorious  character  necessary  to 
sustain  this  verdict  in  law.  We  must  therefore  reverse  the 
judgment. 

Judgment  reversed. 


The  Cmr  of  Augusta  vs.  Hafebs,  by  next  friend. 

1.  In  an  action  against  a  municipal  corporation  for  injuries  resulting 
from  falling  into  a  cellar  door  on  one  of  its  sidewalks,  left  open  by 
the  owner  of  the  property  on  its  street,  there  are  two  questions  for 
the  jury ;  first,  is  the  system  adopted  by  defendant  in  regard  to  al- 
lowing cellars  on  its  sidewalks,  reasonably  calculated  to  insure  the 
safety  of  those  who  travel  thereon  by  ni^t  or  day?  Second,  if  so, 
is  the  defendant  liable  in  the  special  case  by  reason  of  negligence  in 
the  owner,  coupled  with  notice,  actual  or  constructive,  to  the  city? 

2.  It  was  error  to  charge  that  the  question  was  whether  the  city  **  was 
guilty  of  negligence  in  the  use  of  the  cellar  by  the  occupant  or  owner 
thereof." 

3.  The  question  being  as  to  whether  the  system  adopted  by  the  city  in 
regard  to  allowing  cellars  on  its  sidewalks,  was  reasonably  calculated 
to  insure  the  safety  of  those  who  travel  thereon,  evidence  that  chil- 
dren upon  different  occasions  had  previously  fallen  Into  such  open- 
ings, was  admissible. 
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Manicipal  corporations.  Negligence.  Boads  and  bridges. 
Evidence.  Before  Jndge  Gibson.  Eichmond  Saperior 
Court.    April  Term,  1878. 

To  the  report  contained  in  the  decision,  it  is  onlj  neces- 
sary to  add  the  following : 

Defendant  moved  for  a  new  trial  on  the  following,  among 
other  groands : 

1.  Because  the  court  charged  the  jurj  as  follows :  ^^  H 
you  find  the  system  of  cellars  with  covered  doors  in  the 
sidewalks,  as  adopted  by  defendant,  to  be  reasonably  safe 
and  secure,  it  is  then  for  you  to  ascertain  whether  the  de- 
fendant was  guilty  of  negligence  in  the  use  of  the  cellar  by 
the  occupant  or  owner  thereof ;  and  if  you  find  that  def end^ 
ant  has  been  guilty  of  negligence,  you  should  give  such 
damages  as  to  fully  compensate  the  plaintiff  for  all  the  inju- 
ries sustained." 

2.  Because  the  court,  over  objection  of  defendant's  coun- 
sel, admitted  the  testimony  of  Dr.  E.  W.  Harker,  a  witness 
for  the  plaintiff,  that  he  had  seen  a  child  walk  backwards 
and  fall  into  Dr.  Oampbell's  cellar,  and  also  that  he  had  seen 
another  such  instance  five  or  six  years  before. 

The  motion  was  overruled  and  defendant  excepted. 

Barnbs  &  CuMMiNo  ;  J.  C.  0.  Black,  for  plaintiff  in  error, 
cited  53  Qa,,  607 ;  55  76.,  566 ;  59  /J.,  151 ;  Chapman  vs. 
MayoTy  etc.^  of  Macon  (this  term). 

W.  R,  McLaws  ;  H.  Clay  Fostee,  for  defendant,  cited  59 
Oa.,  151 ;  55  /ft.,  566 ;  53  lb.,  608 ;  3  Am.  L.  T.  R.  (N.  S.), 
486 ;  39  N.  Y.,  58 ;  47  /&.,  639 ;  9  /J.,  456 ;  36  /J.,  58 ;  2 
Daly,  243 ;  8  Am.  R.,  204  ;  14  /J.,  452 ;  49  DL,  476 ;  62  /J., 
28 ;  Thompson  on  Hjghways,  309-310 ;  2  Dill.  Mun.  Corp., 
780,  788-91,  796,  918  ;  Wood  on  Nuisances,  254,  778,  275-6, 
329-30  ;  9  Humphries,  760 ;  9  Heisk.,  1 ;  18  How.  Prac.  R., 
169 ;  City  Code  of  Augusta,  26 ;  4  Am.  R.,  196  (2) ;  2  Dillon 
on  Mun.  Corp.,  521,  794;  30  Oa.,  506,  512;  2  Douglass 
(Mich.),  522;  42  Me.,  522;  2  Black,  418 ;  34  N.  Y.,  179 ; 
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5  Dntcher  (N.  J.),  544;  4  Law  &  Eq.,  179;  3  Strobliart 
(S.  C),  425. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the 
defendant  to  recover  damages  for  its  alleged  negligence  in 
allowing  one  Goldsby,  the  owner  of  a  lot  on  Broad  street  in 
the  citj  of  Angnsta,  to  keep  open  a  cellar  door,  whereby 
the  plaintiff,  in  walking  along  the  sidewalk  on  said  street, 
fell  into  said  cellar  and  was  injured.  On  the  trial  of  the 
case,  the  jury  found  a  verdict  in  favor  of  the  plaintiff  for 
the  sum  of  $500.00.  A  motion  for  a  new  trial  was  made 
on  the  grounds  therein  stated,  which  was  overruled,  and  the 
defendant  excepted. 

1,  2.  This  is  the  second  time  this  case  has  been  before  this 
court.  According  to  the  ruling  of  this  court  when  it  was 
here  before,  there  were  two  questions  to  be  submitted  to 
the  jury :  First,  was  the  system  adopted  by  the  def eodant 
in  regard  to  allowing  cellars  on  its  sidewalks,  in  front  of  the 
business  houses  thereon,  reasonably  calculated  to  insure  the 
safety  of  those  who  travel  on  them  either  by  day  or  night  ? 
Second,  was  the  defendant  liable  to  the  plaintiff  for  negli- 
gence in  aUotoing  the  use  of  the  cellar  by  the  owner  thereof, 
under  the  evidence  in  the  case,  according  to  the  ruling  of 
this  court  in  Chapman  vs.  The  Mayor ^  etc.y  of  Macon^  55 
Ga.  Hep.,  566  ?  See  59  /J.,  154.  In  the  case  of  Chap- 
man vs.  The  Mayor ^  etc.,  of  Macon,  it  was  held  that  if  the 
opening  of  the  cellar  door  by  the  owner  thereof,  was  a  single 
act  of  negligence,  the  city  would  not  be  liable,  because  it 
would  not  be  charged  with  knowledge,  nor  could  notice  in 
fifteen  minutes  be  given  to  it.  But  if  the  owner  had  been 
for  a  long  time  careless  and  negligent,  the  city  would  be 
presumed  to  have  notice.  The  court  charged  the  jury 
amongst  other  things,  *'  If  you  find  that  the  system  of  cel- 
lars with  covered  doors  in  the  sidewalks,  as  adopted  by  de- 
fendant, to  be  reasonably  safe  and  secure,  it  is  then  for  yon 
to  ascertain  whether  the  defendant  was  gnilty  of  negli- 
gence in  the  use  of  the  cellar  by  the  occupant  or  owner 
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thereof ;  and  if  yon  find  that  the  defendant  has  been  guilty 
of  negligence,  you  should  give  Buch  damages  as  to  fully 
compensate  the  plaintiff  for  all  injuries  snatained."  This 
charge  of  the  court,  in  view  of  the  evidence  in  the  record, 
was  error.  The  question,  according  to  the  ruling  of  this 
court,  was  not  whether  "  the  defendant  was  guilty  of  negli- 
gence in  the  use  of  the  cellar  by  the  occupant  or  owner 
diereof,"  but  the  question  to  have  been  submitted  to  the 
jury,  was  whether  the  defendant  was  liable  to  the  plaintiff 
in  damages  for  negligence  in  (Mowing  the  use  of  the  cellar 
by  the  owner  thereof,  under  the  evidence  in  the  case,  when 
applied  to  the  law  as  ruled  by  this  court  in  Chapman  vs. 
The  Mayor,  etc.  of  Macon,  before  cited. 

3.  The  evidence  of  Harker  that  ^'  he  had  seen  a  child 
walk  backwards  and  fall  into  Dr.  Campbell's  cellar,  and  also 
that  he  had  seen  another  such  instance  five  or  six  years  be- 
fore," may  be  considered  as  bearing  remotely  upon  the  ques- 
tion as  to  the  reasonable  safety  of  the  defendant's  sidewalks 
according  to  the  system  adopted  by  it  in  regard  to  cellars 
thereon  in  front  of  business  houses,  and  was  therefore  ad- 
missible for  what  it  was  worth  in  that  connection.  The 
overruling  of  the  defendant's  motion  for  a  new  trial  was 
error. 

Let  the  judgment  of  the  court  below  be  reversed. 


Bbtan  vb.  Osbobnb. 

1.  Under  the  act  of  1876,  authorizing  special  verdicts  in  equity,  such 
issues  only  need  be  submitted  to  the  jury  as,  together  with  the  facts 
admitted  in  the  pleadings,  will  bring  out  the  truth  of  the  case  fully 
enough  to  sustain  the  decree. 

2.  Where,  in  response  to  such  issues,  the  jury  find  that  the  defendant 
knew  all  about  the  title  he  bought,  and  had  been  in  possession, 
together  with  his  vendor,  over  twenty  years,  and  was  still  in  posses- 
sion thereof,  and  that  the  vendor  lived  in  the  state,  the  equitable 
plea  having  set  up  that  the  note  sued  on  was  given  for  land,  and  he 
feared  the  title,  and  that  the  vendor  was  beyond  seas: 

BM^  that  the  defendant  ought  to  pay  for  the  land,  and  that  the  decree 
that  he  pay  the  note  for  the  purchase  money  thereof  is  right. 

Equity.    Practice  in  the  Superior  Court,    Decree.    Be- 


5S  SUPREME  COURT  OF  GEORGIA. 

Bryan  m.  Oeborne. 

fore  Judge  Cbawfobd.    Muscogee  Superior  Coiyi;.    May 

Term,  1878. 

Osborn  sued  Bryan  on  a  note  for  the  pnrcliaae  money  of 
land.    Defendant  filed  an  equitable  plea  as  follows : 

He  purchased  said  place  mentioned  in  said  note  from 
Alex  C.  Morrison,  the  brother  of  Mrs.  Osborne,  as  her  agent  i 
he  paid  in  cash  $100,  and  gave  his  notes  for  the  balancei 
$800,  in  three  equal  installments;  on  the  24th  January, 
1872,  the  plaintiff,  who  was  the  son  and  agent  of  Mrs.  Os^ 
borne,  took  up  and  destroyed  the  notes  aforesaid,  and  the  do* 
fendant  gave  three  notes  in  which  was  expressed  the  con* 
sideration  m^itioned  in  the  notes  sued  on,  each  for  the  sum 
of  $266.67,  and  becoming  due  February  1,  1872, 1st  Janu- 
ary, 1873,  and  January  1,  1874.  At  the  time  of  the  pur- 
chase, the  plaintiff  and  Morrison  both  represented  that  Mrs. 
Osborne  had  a  perfect  title  to  the  land,  and  upon  the  pay* 
ment  of  the  money  she  would  and  could  make  defendant  « 
title  thereto.  Defendant  has  paid  all  the  notes  except  tha 
one  sued  on,  and  has  paid  $50.00  on  that.  Neither  Mrs. 
Osborne  nor  her  agent,  had  at  the  time,  nor  do  they  have  now, 
any  title  to  said  land,  nor  can  they  make,  or  cause  to  bo 
made,  a  good  and  legal  title  to  said  land.  The  title  to  the 
same  is  in  one  8amuel  F.  Bussey,  trustee  for  Diodema  Bus- 
sey  and  her  children.  Said  plaintiff  and  said  Mrs.  Os- 
borne are  non-residents  of  this  state,  and  are  insolvent. 
At  the  time  of  making  said  trade,  he  took  from  said  Os- 
borne what  he  supposed  to  be  a  bond  for  title,  obligating 
him,  upon  the  payment  of  the  purchase  money,  to  make,  or 
cause  to  be  made,  to  defendant,  good  and  sufficient  title  in 
fee  simple  to  said  land ;  but,  by  inadvertence  or  mistake, 
the  bond  did  not  obligate  the  plaintiff,  or  any  one  else,  to 
make  title  to  said  land,  but  merely  recited  that  upon  the 
payment  of  the  purchase-money  the  bond  was  to  be  void. 
The  plea  prayed  for  a  rescision  of  the  contract,  and  that 
plaintiff  be  decreed  to  pay  to  defendant  the  money  paid  by 
him ;  offered  to  surrender  the  possession  and  account  for 
rents,  etc. 
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The  conrt  sabmitted  the  followinf^  ifiBueB  to  the  jury : 

1.  Was  there  a  mistake  in  the  bond  made  by  Osborne  to 
Brjan,  as  alleged  ?  2.  Has  Bryan  been  dispossessed  under 
Osborne's  sale  t  3.  Did  Bryan  buy  the  land  with  a  know- 
ledge of  all  the  facts  as  to  the  claim  of  the  Bnsseys  ?  4. 
Was  or  is  W.  A.  Osborne  a  resident  of  this  state  ?  How 
long  has  Osborne,  and  Bryan  under  him,  held  this  land  ? 

Defendant  requested  the  submission  of  an  issue  as  to  the 
solvency  of  plaintiff  or  Mrs.  Osborne,  which  was  refused. 

Upon  the  finding  of  the  issues  submitted  in  favor  of 
plaintiff,  (except  that  there  was  a  mistake  in  the  bond),  the 
court  decreed  that  plaintiff  should  make  a  warranty  deed  to 
defendant  to  the  land,  and  upon  filing  it  with  the  clerk^ 
should  have  judgment  against  defendant  for  the  full  amount 
of  the  claim. 

The  other  facts  will  be  found  in  the  opinion. 

Thornton  &  Gbimes  ;  Blandfobd  &  Gabbabd,  for  plain- 
tiff in  error,  cited  acts  1876,  p.  105 ,  51  Oa.,  398 ;  59  lUd^ 
486 ;  2  Kdly,  442 ;  Code,  §§3082,  3562. 

L.  T.  Downing,  for  defendant,  cited  48  Oa,^  578. 
Jackson,  Justice. 

Osborne  sued  Bryan  on  a  note,  the  consideration  of  which 
was  land  sold  to  Bryan.  This  was  the  last  note  due,  the  oth- 
ers having  been  paid.  Bryan  filed  an  equitable  plea,  which 
is  set  out  in  the  record  ;  the  court  submitted  certain  issues 
to  be  passed  upon  by  the  jury,  and  entered  a  decree  thereon 
that  Bryan  pay  the  note.  Whereupon  Bryan  excepted  on 
two  grounds  :  first,  because  the  court  did  not  submit  issues 
enough  to  the  jury  to  elicit  sufiicient  facts  whereon  to  predi- 
cate a  decree ;  and,  secondly,  because  the  facts  found  by  the 
jury  did  not  authorize  the  decree. 

1.  Th^  court  need  only  submit  to  the  jury  such  pertinent 
issues  as  will  draw  out  the  material  facts,  under  the  act  of 
1876,  page  105,  and  upon  which  evidence  has  been  submit- 
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ted  to  the  jury.  59  Ga.^  486.  The  issues  submitted  here 
bring  out  the  fact  that  Bryau  has  not  been  evicted,  but  has 
been  in  possession  of  the  land,  he  and  Osborne,  since  1855, 
continuously,  and  that  Osborne  is  in  the  state  of  Greorgia, 
the  equitable  plea  being  to  the  effect  that  the  title  would  or 
might  fail,  and  that  Osborne  was  beyond  seas.  The  jury 
found  the  further  fact  that  Bryan  knew,  all  about  the  title 
when  he  bought.  Indeed,  all  the  issues  were  found  against 
Bryan,  and  are  ample  to  elicit  the  trath  of  the  case. 

2.  Was  the  decree  right  ?  We  cannot  see  how  it  could 
have  been  otherwise.  Bryan's  possessory  title — over  twenty 
years — seems  to  assure  him  the  land ;  he  is  still  iu  possession 
and  likely  to  remain  so,  and  this  record  shows  that  he  can 
hold  it  against  the  dangers  he  apprehends.  We  think  that 
he  ought  to  pay  for  it. 

Judgment  affirmed. 


Yarneb  m,  QuNN  et  al. 

A  purchaser,  bona  fids  and  for  a  valuable  consideration,  of  trust  prop- 
erty from  trustees,  under  order  from  the  proper  court  for  the 
sale,  with  writ.ten  evidence  of  title  and  seven  years'  possession, 
acquires  good  prescriptive  title.  Where  title  is  in  trustees,  pre- 
scription which  operates  against  them  operates  against  the  cestiU 
que  trusts. 

Trusts.  Prescription.  Title.  Before  Judge  Crisp. 
Houston  Superior  Court.    November  Term,  1878. 

To  the  report  contained  in  the  decision  it  is  only  neces- 
sary to  add  the  following : 

Mrs.  Varner,  for  herself  and  as  next  friend  of  her  minor 
children,  brought  a  bill  against  Qunn  et  al.  It  alleged  that 
her  father  had  willed  certain  real  property  to  her  brother, 
Patrick  Gray,  as  trustee,  for  the  use  of  herself  and  sister 
during  their  lives,  remainder  to  their  children ;  and,  in  case 
of  the  death  of  any  of  testator's  children  without  children 
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or  reprentatives  of  children,  the  property  devised  to  such 
child  should  revert  to  the  estate  and  be  divided  among  all 
the  children  of  testator ;  that  her  husband  and  that  of  her 
sister  had  been  appointed  trustees  in  place  of  Graj ;  that 
her  sister  and  brother-in-law  were  both  dead^  that  com- 
plainant's husband  fraudulently  obtained  her  consent  to  an 
order  for  the  sale  by  the  trustees  of  the  trust  property ;  that 
they  sold  it,  and  defendants  claim  under  that  sale ;  that  de- 
fendants had  notice  of  the  nature  of  complainant's  title  and 
her  unwillingness  to  sell ;  and  that  Yarner  had  deserted  his 
family  and  his  trust.  The  object  of  the  bill  was  to  recover 
the  interest  of  complainant  in  the  property,  on  the  ground 
that  if  any  purchase  money  was  paid,  it  was  not  applied  to 
the  use  of  the  cestui  que  trusts^  besides  other  grounds  not 
necessary  to  be  set  forth. 

Defendants  relied,  among  other  things,  on  their  prescrip- 
tive title  under  the  sale  of  tlie  trustees. 

For  the  other  facts  of  this  case  see  the  decision. 

0.  0.  Duncan  ;  W.  S.  Wallace  ;  8.  Hall,  for  plaintiff 
in  error,  cited  as  follows :  Appointment  of  trustees  void 
for  want  of  bond.  Code,  §2320.  Purchaser  from  trustee 
with  notice,  is  trustee,  Code,  §2329  ;  7  Oa.,  530 ;  19  76.,  66 ; 
41  /&.,  202 ;  42  /J.,  95 ;  48  lb.,  471.  Order  of  sale  irreg- 
ular, for  want  of  notice,  Code,  §2320. 

B.  M.  Davis  ;  Eli  Wabebn,  for  defendants,  cited  as  fol- 
lows :  Title  was  in  trustee.  Code,  §2313 ;  57  Oa.,  211. 
Power  of  judge.  Code,  §2320 ;  acts  1853-4,  pp.  59,  60  ;  acts 
1865-6,  p.  146  ;  Code  §§2327,  2328  ;  53  Oa,,  209  ;  Code, 
§4221-4.  Mrs.  Vamer  bound,  children  have  no  right  until 
her  death  (if  then).  Code,  §§2337,  3093,  2260  ;  48  Ga,,  339. 
But  title  was  in  trustees,  2  P.  Williams,  146 ;  3  Atkyns, 
728 ;  65  Oa.,  26.  Trustee's  deed  color  of  title,  51  Oa.,  139 ; 
65  lb.,  25.  Bona  fide  purchasers,  Code,  §3092 ;  3  Qa., 
446;  84/i.,  464. 
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Warner,  Chief  Justice. 


This  was  a  bill  filed  bj  the  complainant  agajnst  the  de- 
fendants  to  recover  the  possession  of  certain  described 
lands  on  the  f^llegations  contained  therein.  On  the  trial  of 
the  case,  the  jury,  under  the  charge  of  the  court,  found  a 
verdict  in  favor  of  the  defendants.  A  motion  was  made 
for  a  new  trial,  on  the  grounds  contained  therein,  which 
was  overruled,  and  the  complainant  excepted.  The  con- 
trolling question  in  this  case  is  whether  the  complainant's 
right  to  recover  the  land  sued  for  was  barred  by  the  statute 
of  limitations,  it  being  in  the  nature  of  an  equitable  action 
of  ejectment. 

It  appears,  from  the  evidence  in  the  record,  that  in  the 
year  1853,  Benjamin  H.  Gray,  by  his  last  will  and  testa- 
ment, devised  the  land  in  dispute  to  his  son,  Patrick  Gray, 
in  trust  for  the  sole  and  separate  use  of  his  two  daughters, 
Ann  and  Jane  Gray,  and  for  during  their  natural  lives,  and 
after  their  death  to  their  children,  but  if  they  should  die 
leaving  no  children,  or  representatives  of  children,  then  the 
property  so  devised  to  revert  to  his  estate,  and  be  equally 
divided  between  his  other  children  in  the  same  manner  as 

* 

before  directed.  Ann  Gray  married  Varner  in  1865,  in  the 
seventeenth  year  of  her  age,  and  has  now  five  living  chil- 
dren. Jane  married  Walker,  and  died  in  1867,  leaving  no 
children,  her  husband  having  died  in  1864.  In  the  year 
1856,  after  the  marriage  of  his  two  sisters,  Ann  and  Jane, 
Patrick  Gray,  their  trustee,  petitioned  the  superior  court 
of  Houston  county  to  be  removed  from  his  said  trusteeship, 
and  that  Walker  and  Yarner  be  appointed  trustees  for  their 
respective  wives  in  his  place.  The  court  granted  the  peti- 
tion, and  passed  an  order  removing  Patrick  Gray  as  trustee, 
and  appointed  Yarner  and  Walker  trustees,  as  requested,  in 
his  place  and  stead.  Afterwards,  in  May,  1857,  Yarner  and 
Walker  petitioned  the  judge  of  the  superior  court  of  the 
Macon  circuit,  exercising  jurisdiction  in  chancery,  for  leave 
to  sell  the  land  in  dispute,  the  .said  Ann  and  Jane  joining 
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in  said  petition.  The  chancellor,  at  chambers,  after  consid- 
ering the  application,  granted  leave  to  sell  the  land  at  public 
or  private  sale,  and  empowered  the  trustees  to  convey  the 
same  by  deed,  and  to  receive  what  the  land  might  sell  for,  and 
invest  the  same  in  other  property  upon  like  limitations,  con- 
ditions and  trusts,  as  the  said  land  is  now  held  by  them.  On 
the  5th  day  of  January,  1859,  Varner,  as  trustee,  in  pursu- 
ance of  the  aforesaid  order,  conveyed  the  premises  in  dis- 
pute by  deed  to  the  defendant,  D.  F.  Gunn,  under  whom 
the  other  two  defendants  claim  title,  for  the  consideration  of 
$4,885.00,  and  a  similar  deed  was  made  by  Walker,  trustee, 
to  Gunn,  under  which  the  defendants  also  claim  title. 

It  appears  from  the  evidence  in  the  record,  that  D.  F. 
Gunn  was  the  guardian  of  Ulysses  Gunn  and  Victoria  Gunn, 
and  that  by  an  order  of  the  court  of  ordinary  he  had  turned 
the  land  over  to  them  in  settlement  as  such  guardian,  in 
1865.  The  land  has  been  in  the  possession  of  D.  F.  Gunn 
from  the  time  of  his  purchase  of  it  from  Yarner  and  Walker 
np  to  November,  1865,  when  he  turned  it  over  to  his  wards 
in  settlement,  and  it  has  been  in  their  possession,  or  at  least 
one  of  them,  ever  since. 

The  charge  of  the  court  complained  of  in  relation  to  the 
bar  of  the  statnte  is  as  follows :  '^  The  defendants  say  more, 
if  that  proposition  is  not  true,  if  they  did  not  get  a  good 
title  at  such  sale,  if  the  sale  was  made,  yet  they  say  that  the 
trtistees  obtained  an  order  from  the  proper  court  to  sell  this 
property,  and  that  they  bona  fide  and  for  a  valuable  consid- 
eration, bought  it  from  said  trustees  in  pursuance  of  that 
order,  that  they  took  a  deed  from  these  trustees  and  went 
into  possession  under  that  deed,  and  that  they,  and  those 
claiming  under  them,  have  remained  in  the  possession  of 
this  property  more  than  seven  years  under  color  of  title  be- 
fore the  institution  of  this  suit,  and  if  this  be  so,  then  they 
have  what  the  law  calls  a  good  prescriptive  title."  This 
charge  of  the  court  was  not  erroneous,  especially^ when  taken 
in  connection  with  the  other  portions  of  the  charge  con- 
tained in  the  record.     This  case  comes  within  the  rulings  of 
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this  court  in  Wingfield   et  al,  vs.  Virgin  et  al.j  51  Oa.j 
139  ;  Brady  et  al.  vs.  Walters^  55  Oa.^  25. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Steadman  vs.  Lee. 

It  is  necessary  that  the  bankrupt,  after  his  petition  and  adjudication 
as  a  bankrupt,  and  pending  proceedings  for  his  flnai  discharge,  shall 
make  some  sort  of  application  to  stay  proceedings  in  a  state  court 
pending  against  him  on  a  suit  therein,  if  he  would  arrest  such  suit 
before  it  is  prosecuted  to  Judgment;  otherwise,  if  judgment  be  ren- 
dered before  the  final  discharge  in  bankruptcy,  it  will  be  operative 
and  valid,  and  the  debt  on  which  it  is  predicated  will  not  be  dis- 
charged by  the  bankrupt's  final  discharge,  although  provable  in  the 
bankrupt  court,  and  although  the  usual  notice  was  given  the  cred- 
itor. 

Bankruptcy.  Judgments.  Lien.  Before  Judge  Hall. 
Newton  Superior  Court.    March  Term,  1878. 

Lee's  fi.  fa.  was  levied  on  Steadman's  property.  The 
latter  filed  an  affidavit  of  illegality,  on  the  ground,  among 
others,  that  he  had  been  discharged  in  bankruptcy.  The 
court  overruled  the  affidavit,  and  defendant  excepted.  For 
the  other  facts,  see  the  opinion. 

L.  B.  Andebson,  for  plaintiff  in  error,  cited  39  Oa.^  64. 

J.  J.  Flotd  ;  Emmett  Womaok,  for  defendant. 

Jackson,  Justice. 

There  is  but  one  assignment  of  error  in  this  bill  of  excep- 
tions. That  is  the  third  ground  of  the  affidavit  of  ille- 
gality, which  is^  "  that  before  the  rendition  of  said  judg- 
ment, the  said  Enoch  Steadman  had  filed  his  petition  in 
the  district.court  of  the  United  States  for  the  northern  dis- 
trict of  Georgia,  and  was  legally  adjudicated  a  bankrupt, 
and  did  then  and  there  surrender  all  of  his  property,  both 
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real  and  personal,  and  all  notices  required  by  law  to  be  given 
of  all  meetings  of  creditors  and  notices  of  applications  of 
discharge  were  given,  and  said  Augustus  H.  Lee  had  notice 
thereof,"  and  that  he  was  afterwards  discharged,  setting  out 
the  discharge  in  full,  bearing  date  October  21,  1875,  and 
showing  that  his  petition  was  filed  and  he  was  adjudicated 
a  bankrupt  in  1873.  The  judgment  on  which  the  execu- 
tion issued  was  rendered  in  1874,  after  the  petition  and  ad- 
judication, but  before  the  discharge  of  the  bankrupt.  It 
was  admitted  that  the  debt  was  such  a  one  as  is  provable 
in  bankruptcy,  but  borcdate  anterior  to  the  constitution  of 
1868. 

There  is  no  proof  that  Steadman  ever  filed  any  plea,  or 
took  any  step  to  arrest  the  case  which  was  proceeding  against 
him  when  he  filed  his  petition  in  bankruptcy ;  and  the  ques- 
tion is,  whether  a  judgment  of  the  state  court,  rendered  after 
the  adjudication,  but  before  the  discharge  in  bankruptcy, 
when  the  defendant  took  no  steps  to  notify  the  state  court 
that  he  had  been  adjudicated  a  bankrupt,  or  had  filed  his 
petition  in  the  United  States  court,  is  valid,  or  whether  the 
bankrupt  is  discharged  from  the  debt  ? 

The  bankrupt  act  (Revised  Statutes  of  United  States, 
§5106,)  declares,  in  substance,  that  no  creditor  whose  debt  is 
provable  shall  be  allowed  to  prosecute  to  final  judgment  any 
suit  at  law  or  in  equity  therefor  against  the  bankrupt,  until 
the  question  of  the  debtor's  discharge  shall  have  been  deter- 
mined ;  but  that  such  suit  or  proceeding  shall  be  stayed 
upon  the  appUocUion  of  the  bankrupt,  provided  there  be  no 
unnecessary  delay,  etc.,  etc.  It  will  thus  be  seen  that  the 
bankrupt  must  make  application  in  some  way  to  have  the 
proceedings  stayed  in  the  state  court.  This  he  did  not  do,  so 
far  as  the  record  discloses,  and  his  own  laches  has  allowed  this 
judgment  of  a  court  of  competent  jurisdiction  to  be  ren- 
dered against  him.  We  hold,  therefore,  that  the  judgment 
is  good,  and  that  his  discharge  being  subsequent  thereto^ 
does  not  relieve  him  from  its  operation. 

Judgment  affirmed, 
5 
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Where  the  sheriff  entered  on  a  tax  fi.  fa.  which  had  been  levied  on 
land,  '*  received  the  full  amount  of  this^l.  fa.,  and  paid  over  to  the 
ordinary/'  it  was  prima  fame  satisfied,  and  one  who  purchased  the 
land  a  year  afterwards  at  sheriff's  sale,  under  an  execution  against  a 
former  owner.obtained  good  title  as  against  a  third  person  to  whom 
the  tax  fi.  fa.  was  subsequently  transferred,  though  it  appeared  that 
the  transferee  had  advanced  the  money  to  pay  off  the  same. 

Levy  and  sale.  Lien.  Title.  Execution.  Tax.  Be- 
fore M.  H.  BlandfobDj  Esq.,  Judge  j^ro  Aao  vice,  Muscogee 
Superior  Court.     November  Term,  1877. 

To  the  report  contained  in  the  decision,  it  is  only  neces- 
sary to  add  that  Abercrombie  was  a  former  owner  of  the 
land  in  controversy,  and  no  question  seems  to  have  been 
made  as  to  the  fact  that  it  was  subject  to  the  judgment 
against  him. 

James  Johnson  ;  Caby  J.  Thornton,  for  plaintiff  in  error, 
cited  as  follows  :  On  the  levy.  Code,  §3640 ;  10  Ga.^  74.  On 
•  the  transfer  oijl./a.j  Code,  §891 ;  acts  1872,  p.  35  ;  4^  Ga,j 
177.  On  charge  and  refusals  to  charge,  2  (ra.,  54 ;  3  /i., 
4;  54  7  J.,  237;  11  /J.,  277 ;  acts  of  1872,  p.  35;  48  Ga., 
177. 

W.  A.  LrrrLE ;  C.  R.  Russell,  for  defendant,  cited  as  fol- 
lows :  On  the  levy,  12  Ga.^  440 ;  27  /J.,  200.  On  the  trans- 
fer. Code,  §891.  On  the  charge,  Code,  §§812,  814,  1973  ;  8 
Ga.,  479 ;  46  /*.,  412. 

Warner,  Chief  Justice. 

• 

This  was  a  claim  case,  on  the  trial  of  which  the  jury,  un- 
der the  charge  of  the  court,  found  the  property  subject  to 
the^.y^.  levied  thereon.  The  case  is  brought  here  on  a 
bill  of  exceptions  to  the  Tulings  of  the  court  on  the  trial 
thereof.     It  appears  from  the  record  and  bill  of  exceptions, 
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that  the  tax  collector  of  Muscogee  county,  issued  a  tax  exe- 
cution against  James  M.  Leonard,  dated  5th  of  May,  1873, 
for  the  sum  of  $58.50,  for  taxes  due  for  the  year  1872. 
This  tax  ^.ya.  was  levied  by  the  sheriff  on  the  land  claimed, 
as  the  property  of  the  defendant,  Leonard,  on  the  5th  of 
May,  1873,  On  the  3d  day  of  June,  1873,  the  sheriff  made 
the  following  entry  on  said  Jl.  fa.,  which  was  signed  by 
him  oflScially  (to-wit :)  "  Received  the  full  amount  of  this 
fi*fa.y  and  paid  over  to  ordinary."  It  also  appears  from  an 
entry  made  on  said  ^. /a.  by  the  sheriff,  on  the  26th  day  of 
August,  1874,  that  he  transferred  it  to  one  E.  P.  Willis, 
whp  is  now  controlling  the  same  for  his  own  benefit.  Willis 
testified  that  he  paid  the  money  to  the  sheriff  to  protect  the 
land  which  he  had  purchased  of  Leonard,  the  defendant. 
It  further  appears  from  the  evidence  in  the  record,  that  the 
land  in  dispute  was  sold  by  the  sheriff  on  the  2d  day  of 
June,  1874,  in  satisfaction  of  a  judgment  obtained  against 
Abercrombie  in  March  1868,  and  was  purchased  by  Downing, 
who  went  into  possession  of  the  land,  and  afterwards  sold 
it  to  the  claimant. 

The  controlling  question  in  this  case  is,  whether  the  pur- 
chasers of  the  land  between  the  3d  day  of  June  1873,  when 
the  tax^.ya.  from  the  entry  thereon  vf2A  prima  fade  satis- 
fied, and  the  26th  of  August,  1874,  when  it  was  transferred 
to  the  plaintiff,  Willis,  obtained  a  good  title  as  against  that 
tax  fi.fa.  The  court  charged  the  jury  to  the  effect  that 
they  did  not,  if  the  money  was  paid  to  the  sheriff  by 
Willis  in  the  first  instance. 

This  ruling  of  the  court,  in  view  of  the  principle  recog- 
nized and  decided  in  D(yugherty  vs.  Marsh  <&  JBreers^  (11 
Ga.  liep.y  277)  was  error.  As  was  said  in  that  case,  "  This 
negligence,  or  whatever  else  you  may  call  it,  on  the  part  of 
plaintiffs,  or  the  ofScers,  must  not  be  allowed  to  be  repaired 
at  the  expense  of  others." 

Let  the  judgment  of  the  court  below  be  reversed. 
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Johnson  vs.  Lovelace. 

1.  The  record  of  a  former  claim  is  admissible  to  show  that  the  points 
involved  are  res  adjudicata^  without  any  special  plea. 

2.  When  this  is  done  by  plaintiff,  the  claimant  should  be  permitted  to 
introduce  all  relevant  evidence  in  defense  of  his  title.  He  is  not  lim- 
ited to  the  avoidance  of  the  former  judgment. 

8.  Where  two  judgments  are  of  the  same  date,  and  alike  in  all  respects 
except  the  amounts,  a  verdict  and  judgment  on  the  trial  of  a  claim, 
that  certain  property  is  subject  to  one,  is  conclusive  in  favor  of  the 
other  between  the  same  parties. 

4.  Immaterial  error  no  ground  of  new  trial. 

Claim.  Hes  ddjudioata.  EvideDce.  Judgments.  Be- 
fore Joseph  F.  Por,  Esq.,  Jndge  pro  hac  vice.  Harris  Su- 
perior Court.     October  Term,  1877. 

The  following,  taken  in  connection  with  the  decision,  suf- 
ficiently reports  this  case : 

Claimant  moved  for  a  new  trial  on  the  following  among 
other  grounds : 

1.  Because  the  court  admitted  in  evidence  the  record  of 
the  former  claim. 

2.  Because  the  court  restricted  claimant's  evidence  to 
showing  that  he  was  not  concluded  by  the  former  judgment. 

8.  Because  the  court  charged,  in  effect,  that  if  the  parties 
and  property  were  the  same,  a  judgment  on  one  of  the 
claims  would  be  conclusive  as  to  the  other. 

The  motion  was  overruled,  and  he  excepted. 

J.  M.  MoBLEY ;  R  A.  Russell,  for  plaintiff  in  error,  cited 
on  the  question  of  estoppel,  6  Oa.,  495,  497 ;  Code,  §§2897, 
3577,  and  cases  cited;  27  <?a.,  376;  7  7J.,  211,  216-221, 
434 ;  Smith's  L.  C,  609,  622,  761,  764,  767,  768,  792-795  ; 
1  Starkie  on  Ev.,  190,  341-343. 

L.  L.  Stanfoed  ;  Willis  &  Wilus,  for  defendant,  cited  as 
follows :  On  form  of  levy,  etc.,  54  Ga.^  296 ;  59  /J.,  849. 
On  the  estoppel,  17  Mass.,  365;  Code,  §§2897,  3577,  3826  ; 
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21  Oa.,  US ;  8  lb.,  524 ;  11  /*.,  265  ;  35  E.  C.  L.,  174 ;  3 
East,  346 ;  1  Smith's  L.  C,  437 ;  4  N.  Y.,  71 ;  Big.  on  Est., 
25,  43,  45 ;  1  Swift's  Dig.,  621 ;  3  Cowen,  121 ;  7  Wall., 
621 ;  Herman  on  Est.,  67 ;  Kerr  on  Fraud  &  Mis.,  207,  208. 

Wabheb,  Chief  Justice. 

This  was  a  claim  case,  on  the  trial  of  which  the  jury,  un- 
der the  charge  of  the  court,  found  the  property  subject  to 
the  jtf.  jf^a.  levied  thereon.     A  motion  was  made  for  a  new 
trial  on  various  grounds,  which  was  overruled,  atid  the 
claimant  excepted.  It  appears  from  the  evidence  in  the  record 
that  the  plaintiff  obtained  two  judgments  against  Isaac  John-  - 
son,  the  defendant,  in  Harris  superior  court,  at  the  same  term 
of  the  court,  but  for  different  amounts.   Executions  issued  on 
these  judgments,  and  both  were  levied  on  the  same  property 
of  the  defendant  at  the  same  time,  and  claimed  by  Joel  T. 
Johnson,  there  being  two  separate  claims  interposed  at  the 
same  time,  one  for  each^.yjz.  that  was  levied  on  the  property. 
One  of  the  claim  cases  was  tried  before  the  other,  and  upon 
that  trial  the  property  was  found  subject  by  the  verdict  of 
the  jury,  and  judgment  entered  thereon.     When  the  second 
claim  case  came  on  for  trial,  the  plaintiff  offered  in  evidence 
the  record  of  the  former  trial  for  the  purpose  of  showing 
that  the  question  of  the  claimant's  title  to  the  land  claimed 
by  him  as  against  the  plaintiff's  judgment  had  been  adjudi- 
cated on  that  former  trial.    The  claimant  having  introduced 
in  evidence  a  deed  from  Isaac  Johnson  to  himself  for  the 
property  claimed,  the  plaintiff  proved  that  the  same  deed 
was  offered  and  read  in  evidence  by  the  claimant  on  the 
former  trial,  and  relied  on  by  him  in  support  of  his  claim  to 
the  property.     The  court  held  that  the  question  of  the  claim- 
ant's title  to  the  land  was  res  adjudicata,  and  charged  the 
jury  to  that  effect,  which  is  the  main  error  complained  of 
here. 

The  issue  upon  the  first  trial  was  whetlier  the  claimant's 
title  to  the  property  claimed  by  him  was  good  as  against  the 
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plaintiffs  judgment  obtained  on  the  10th  of  October,  1866, 
and  upon  the  trial  of  that  issue,  the  verdict  and  judgment 
of  the  court  thereon  was  that  his  title  was  not  good  as  against 
that  judgment.  On  the  second  trial,  the  issue  was  whether 
the  claimant's  title  (it  being  the  same  introduced  by  him  on 
the  first  trial)  was  good  as  against  the  plaintiffs  judgment 
obtained  on  the  same  day  as  the  first,  but  for  a  different 
amount.  There  was  no  evidence  that  the  second  judgment 
had  been  paid  off,  or  that  it  was  invalid  for  any  cause.  In 
the  Duchess  of  Kingston  case  it  was  held  that  a  judgment  of 
a  court  of  concurrent  jurisdiction,  directly  upon  the  pointy 
is,  as  a  plea,  a  bar ;  as  evidence,  conclusive  between  the  same 
parties  upon  the  same  matter  directly  in  question  in  an- 
other court.  See  Bradley  vs.  Johnson,  49  Ga.,  412.  When 
it  appears  on  the  face  of  the  record  that  the  question  in  con- 
troversy in  the  second  suit  was  litigated  in  the  first,  the  mere 
production  of  the  record  will  be  enough,  bnt  when  it  does 
not  so  appear,  it  must  be  shown  aliunde  by  parol  evidence, 
and  the  burden  of  proof  rests  on  the  party  who  maintains 
the  affirmative.  If  the  record  shows  that  the  same  matters 
might  have  been  litigated  in  the  former  action,  then  the  fact 
that  they  were  actually  decided  in  that  former  action  may 
be  proved  by  extrinsic  evidence.  Herman's  Law  of  Estop- 
pel, §98.  In  the  case  now  before  us,  it  appears  from  the 
record  of  the  trial  of  the  first  claim  case,  that  the  claimant 
might  have  introduced  the  same  title  in  support  of  his  claim 
as  he  did  on  the  second  trial,  and  the  extrinsic  parol  evi- 
dence in  the  record  shows  that  he  did  so,  that  he  claimed 
title  to  the  property  under  the  same  deed  from  Isaac  John- 
son in  both  cases.  The  judgment  of  the  court  on  the  first 
trial  was  tliat  the  claimant's  title  under  that  deed  was  not 
good  as  against  the  plaintiffs  judgment  obtained  on  the  10th 
of  October,  1866,  and  that  judgment,  so  obtained  on  the 
first  trial,  was  conclusive  evidence  that  the  claimant's  title 
to  the  property  under  that  deed  was  not  good  as  against  the 
second  judgment,  obtained  at  the  same  time  as  the  first, 
although  the  latter  may  have  been  for  a  different  amount. 
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The  point  in  issue  that  was  directly  decided  npon  the  first 
trial  was,  that  the  claimant's  title  to  the  property  was  not 
good  against  the  plaintiff's  judgment  obtained  against  Isaac 
Johnson,  the  defendant,  on  the  10th  of  October,  1866,  and 
that  decision  was  directly  applicable  to  the  claimant's  ttile 
under  that  same  deed  when  offered  in  evidence  by  him  on 
the  second  trial,  inasmuch  as  the  plaintiff's  second  judgment, 
against  which  he  sought  to  claim  the  property,  was  of  the 
same  date  as  the  first,  though  for  a  different  amount.  Judg- 
ments do  not  bind  the  property  of  defendants  therein  accord- 
ing to  the  amount,  but  according  to  the  date  thereof,  and  if 
the  claimant's  title  was  not  good  against  one  of  the  plaintiff's 
judgments  for  one  amount,  it  was  not  good  against  his  other 
judgment  for  a  different  amount,  both  being  of  the  same 
date.  It  is  the  policy  of  the  law  to  prevent  unnecessary  lit- 
igation, and  therefore  our  own  Code  declares  that  "  An  ad- 
judication of  the  same  subject  matter  in  issue  in  a  former 
suit  between  the  same  parties,  by  a  court  of  competent  juris- 
diction, should  be  an  end  of  litigation."  Code,  §2897.  Par- 
ties will  not  be  allowed  to  try  the  same  issue  twice  by  mul- 
tiplying their  claims,  and  it  makes  no  difference  that  they 
may  be  able  to  introduce  more  evidence  on  the  second  trial 
than  they  did  on  the  first ;  the  law  requires  full  diligence 
on  the  first  trial. 

There  being  no  plea  of  former  recovery  in  this  case,  the 
court  should  have  received  not  only  the  record  of  the  for- 
mer suit  in  evidence  offered  by  the  plaintiff,  but  also  the 
evidence  offered  by  the  claimant,  and  then  have  charged  the 
jury  as  to  the  legal  effect  of  the  former  recovery,  as  it  did 
do  ;  but  as  the  result  must  have  been  the  same,  according 
to  our  view  of  the  evidence  as  to  the  former  adjudication 
of  the  claimant's  title  to  the  property,  we  will  not  disturb 
the  verdict  for  that  reason,  inasmuch  as  we  find  no  error  in 
the  charge  of  the  court  as  to  the  claimant's  title  to  the  prop- 
erty having  been  adjudicated  on  the  former  trial.  Tomlitv- 
aon  V8.  Driver^  53  Ga.,  1. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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Watt  vs.  The  State  of  Geobgia. 

The  wilful  and  malicious  burning  of  a  country  church  is  indictable  as 
arson,  under  §4879  of  the  Code. 

Criminal  law.  Areon.  Before  Judge  Cbawford.  Mus- 
cogee Superior  Court.    May  Term,  1878. 

Eeported  in  the  decision. 

Joseph  F.  Pou,  for  plaintiff  in  error,  cited  Code,  §4379. 
Construction  of  penal  statute,  1  Bl.  Cora.  88.  "  Out-house," 
2  Bouv.  L.  Die,  274 ;  2  Russ.  on  Cr.,  557-01 ;  3  Chittj, 
1123 ;  Webster's,  Worcester's,  and  Zell's  Dictionaries. 

H.  BussEY,  solicitor  general,  by  John  Peabody,  for  the 
state,  cited  Code,  §4379.  On  construction  of  law,  33  6?a., 
229-30;  34  75.,  455,  457,  458 ;  48  /J.,  510 ;  12  /J.,  526 ; 
15  75.,  361, 364 ;  1  Cooley's  Blackstone,  87,  61 ;  4  Ga.,  364. 

Warnek,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  "  arson," 
and  charged  with  having  wilfully  and  maliciously  burned  a 
certain  house  dedicated  to  the  worship  of  God,  the  property 
of  a  congregation  of  persons  known  as  ^*  Locust  Hill  Colored 
Missionary  Baptist  church,"  the  same  not  being  in  a  city, 
town,  or  village,  and  upon  the  trial  therefor,  was  found 
guilty.  The  defendant  made  a  motion  in  arrest  of  judg- 
ment, on  the  ground  that  the  facts  alleged  in  the  indictment 
do  not  constitute  any  violation  of  the  laws  of  this  state. 
The  4379th  section  of  the  Code  declares  that  the  wilful  and 
malicious  burning  of  an  out-house  of  another,  such  as  a  barn, 
stable,  or  any  other  house  (except  the  dwelling  house)  on  a 
farm  or  plantation,,  or  elsewhere,  (not  in  a  city,  town,  or  vil- 
lage,) shall  be  punished,  etc.  This  was  not  a  dwelling 
house,  nor  was  it  an  out-house  on  a  farm  or  plantation,  but 
it  was  another  house  situated  elsewhere,  and  therefore  comes 
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within  the  definition  of  the  Code,  "  or  any  other  house," 
except  the  dwelling  honse  or  an  ont-hoase  on  a  farm  or 
plantation.  The  Locust  Hill  Colored  Missionary  Baptist 
church  was  a  house  other  than  a  dwelling  house.  It  was  a 
bouse  other  than  an  out-house  of  another  on  a  farm  or  plan- 
tation, but  it  comes  within  the  description  of  any  other 
house  being  elsewhere  than  on  a  farm  or  plantation.  See 
4  Oa.^  364.  There  was  no  error  in  overruling  the  defend- 
ant's motion  in  arrest  of  judgment. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Woolfolk  ve.  Beach. 

1.  The  plea  of  the  general  issue,  being  made  on  oath,  is  such  an  issua- 
ble  defense  as  carries  the  case  to  the  jury,  and  the  same  should  not 
be  stricken  with  other  insufficient  pleas  so  as  to  enable  the  court  to 
render  a  judgment  without  a  jury. 

3.  Under  a  contract  that  "  the  seller  does  not  in  any  way  warrant  the 
quality  of  said  fertilizer,  or  its  beneficial  effects  upon  crops,  but  that 
the  same  is  sold  with  all  faults  at  the  risk  of  the  purchaser,  and  I  do 
hereby  covenant  absolutely  to  pay  the  price  or  value  as  herein  fixed 
without  regard  to  results,"  pleas  that  the  guano  was  warranted  to  be 
reasonably  suited  as  a  fertilizer  and  of  the  value  recited  in  said  note, 
and  yet  turned  out  to  be  worthless,  and  killed  the  cotton  seed,  and 
put  defendant  to  great  damage  and  expense  in  sowing  again,  which 
he  pleaded  by  way  of  recoupment,  were  properly  stricken. 

8.  A  plea  **  that  the  note  sued  on  was  given  for  guano  which  was  sold 
to  defendant  by  plaintiff  under  the  following  special  warranty,  as 
set  forth  in  the  note  sued  on,  to-wit:  that  said  guano  contained  these 
certain  chemical  constituents,  ascertained  from  a  chemical  analysis, 
made  under  the  direction  of  the  state  commissioner  of  agriculture, 
and  that  the  guano  came  up  to  said  analysis,  and  defendant  says 
that  said  guano  did  not  conform  to  said  special  warranty,  in  that 
it  did  not  contain  these  chemical  constituents  alleged,  and  did  not 
come  up  to  said  chemical  analysis,  and  of  this,"  was  properly  strick- 
en because  unintelligible. 

4  Where  the  court  had  stricken  all  the  pleas,  no  issue  was  left  to  be 
tried,  and  the  continuance  was  properly  refused. 

Practice  in  the  Superior  Court.  Contracts.  Promissory 
notes.  Before  Judge  Bartlbtt.  Houston  Superior  Court. 
May  Term,  1878. 
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Beach  sued  Woolfolk  on  a  written  promise  in  the  follow* 
Ing  form : 

*' Georgia,  Houston  County, ,  1876.    Know  all  men  by  these 

presents  :  That  I,  John  W.  Woolfolk,  the  undersigned,  of  said  county 
and  state,  do  acknowledge  the  receipt,  at  the  date  of  these  presents, 
from  W.  H.  Beach,  merchant  and  dealer  in  fertilizers,  of  Savannah, 
Oa.,  of  16  000  pounds  of  the  fertilizer  known  as  the  W.  &  C.  Super- 
phosphate, manufactured  by  the  New  Jersey  Chemical  Company, 
valued  at  this  date  at  $88.00  per  ton,  cash  value. 

*'  For  which  amount  I  hereby  give  my  note  and  hold  myself  firmly 
bound  unto  the  said  W.  H.  Beach,  as  agent  for  the  said  New  Jersey 
Chemical  Company,  and  to  his  assigns,  to  deliver  at  the  railroad,  free 
of  charge,  as  he  or  his  agent  for  said  county  may  direct.  3,200  pounds 
of  merchantable  Savannah  middling  cotton,  new  classification,  well 
ginned  and  packed,  on  or  before  the  1st  day  of  November,  1876. 

"  And  it  is  hereby  expressly  understood,  covenanted  and  agreed,  in 
consideration  of  the  time  granted  and  the  method  allowed  for  paying 
for  said  fertilizer,  that  the  seller  does  not  in  any  way  warrant  the  qual- 
ity of  said  fertilizer  or  its  beneficial  effect  upon  crops,  but  that  the 
same  is  sold  with  all  faults,  at  the  risk  of  the  purchaser,  and  I  do  here- 
by covenant  absolutely  to  pay  the  price  or  value  as  herein  fixed,  with- 
out regard  to  results.  And  I  do  hereby  acknowledge  that  ten  days 
have  been  allowed  to  me  to  examine  and  inspect  said  fertilizer,  and  I 
promise  and  agree  to  return  the  same  to  the  said  W.  H.  Beach  within 
the  said  ten  days  if  dissatisfied,  and  that  upon  failure  to  return,  the 
sale  to  me  shall  be  absolute,  and  I  do  hereby  constitute  as  my  agent 
the  inspector  appointed  under  the  laws  of  Georgia,  whose  brand  has 
been  put  upon  said  fertilizer,  and  I  do  ratify  and  agree  to  be  bound  by 
his  inspection  as  made. 

"  But  it  is  hereby  agreed  that  if  I  prefer  I  shall  have  the  option  to 
pay  to  said  W.  H.  Beach,  as  agent  as  aforesaid,  on  or  before  the  1st 
day  of  November,  1876,  the  above  obligation  in  currency,  at  the  rate 
of  fifty-five  dollars  per  ton  of  two  thousand  pounds  of  said  fertilizer. 
And  it  is  hereby  agreed  that  if  the  cotton,  as  above,  shall  not  be  deliv- 
ered and  paid  over,  as  above,  on  or  before  the  1st  day  uf  November, 
1876,  it  shall  then  be  optional  with  the  said  W.  H.  Beach,  as  agent  as 
above,  to  demand  the  payment  of  this  obligation  in  currency  or  cotton, 
as  he  may  elect. 

'*  But  should  I  fail  to  pay  the  full  amount  due  in  cash,  or  to  deliver 
said  cotton  by  November  1st,  1876,  then  the  said  W.  H.  Beach  shall 
have  the  right  at  any  time  on  or  after  said  date,  either  to  demand  said 
cash  or  the  delivery  of  said  cotton,  and  I  hereby  promise  and  agree  to 
deliver  siud  cotton  as  aforesaid,  if  so  required,  although  the  value 
thereof  may  have  increased,  the  said  W.  H.  Beach,  at  his  option,  to 
enjoy  the  benefit  of  said  increased  valae  on  or  after  said  date,  and  I 
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agree  to  pay  interest  on  all  amounts  due  on  and  after  Ist  November, 
1876.  at  the  rate  of  ten  per  centum  per  annum. 

"  Witness  the  hand  and  seal  of  said  subscriber  this  38th  day  of  Feb- 
ruary, 1876. 

"  In  presence  of         )           (Signed)    John  W.  Woolpolk.    [sbal.] 
A.  A.  Kino,      y  ■ .    {seal.} 

T.  M.  KiLLBN.  ) 

"  This  paper  to  be  signed  before  a  notary  public,  magistrate,  judge, 
clerk  of  court,  or  ordinary,  and  one  other  witness." 

Written  across  face  of  note  as  follows :  "Analysis  guar- 
anteed of  this  guano." 

Defendant  pleaded  as  follows:  1.  The  general  issue. 
2.  Warranty  and  recoiipmeut,  as  set  out  in  the  second  head- 
note.     8.  Special  warranty,  as  set  out  in  the  third  head-note. 

On  demurrer,  the  court  struck  all  of  the  pleas.  Defend- 
ant moved  to  continue,  the  court  refused  to  hear  him,  and 
rendered  judgment  for  plaintiff.  Defendant  moved  for  a 
new  trial,  which  was  refused,  and  he  excepted. 

C.  C.  Duncan,  for  plaintiff  in  error,  cited  as  follows :  On 
motion  to  continue,  Code,  §353i.  General  issue  not  de- 
murrable. Code,  §3458  ;  41  Ga,j  409.  Plea  of  recoupment, 
48  Cfa.,  172  ;  55  Ik,  180 ;  Code,  §2909. 

Eli  Warren  ;  B.  M.  Davis  ;  W.  S.  Wallace,  for  de- 
fendant, cited  as  follows :  On  continuance,  Code,  §3519. 
On  general  issue.  Code,  §2851 ;  60  Ga.,  383.  On  failure 
of  consideration,  Jackson  vs.  Langston  &  Crane^  (present 
term) ;  60  Oa,^  288.    On  special  warranty,  57  Ga.^  350. 

Jackson,  Justice. 

This  was  a  motion  for  a  new  trial,  the  grounds  of  which 
were  that  the  court  should  have  continued  the  case,  and 
erred  in  striking  certain  pleas  of  defendant. 

1.  The  court  entered  judgment  without  a  jury  after  the 
pleas  were  all  stricken.  Among  them  was  a  plea  of  the 
general  issue.  This  should  not  have  been  stricken,  but  as 
it  was  an  issuable  defense  fileld  on  oath,  it  carried  the  case 
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to  the  jury,  and  put  the  plaintiff  upon  proof  of  his  case  be- 
fore them.  The  court,  therefore,  erred  in  rendering  a 
judgment  without  permitting  the  jury  to  pass  upon  that 
plea.     Causey  vs.  Cooper^  41  Ga.^  409. 

2.  The  second  plea,  under  the  contract,  was  bad  and  should 
have  been  stricken. 

3.  The  third  and  amended  plea  was  properly  stricken,  be- 
cause it  is  wholly  unintelligible. 

4.  The  continuance  was  properly  refused,  as,  under  the 
views  entertained  by  the  presiding  judge,  all  the  pleas  had 
been  stricken,  and  nothing  in  the  shape  of  an  issue  was  left 
for  trial.  The  judgment  is  reversed  on  the  ground  that 
the  court  erred  in  overruling  the  motion  for  a  new  trial, 
predicated  upon  the  ground  that  the  plea  of  the  general 
issue  was  improperly  stricken,  and  the  judgment  of  the 

Judgment  reversed. 


Thomas,  county  judge,  vs.  Thomas,  county  solicitor. 

Where  a  true  bill  for  a  misdemeanor  is  found  in  the  superior  court  of 
Clarke  county,  transferred  to  the  county  court,  and  there  tried,  the 
county  solicitor  is  not  entitled  to  any  fee  for  drawing  the  biU.  It 
belongs  to  the  solicitor  general. 

Costs.  County  matters.  Courts.  Criminal  law.  Be- 
fore Judge  Babtlitit.  Clarke  Superior  Court.  August 
Term,  1878. 

Reported  in  the  decision. 

T.  W.  EucKEB,  by  Hopkins  &  Glknn,  for  plaintiff  in 
error,  cited,  acts  1876,  p.  61 ;  Code,  §§1646,  315. 

Babrow  Bros.;  L.  W.  Thomas,  for  defendant,  cited  acts 
1876,  p.  61 ;  Code,  §pl4, 315, 1646 ;  acts  1874,  p.  62 ;  Cobb's 
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Dig.  353 ;  Mar.  &  C.  Dig.  230.  Intention  of  law,  3  Oa.^ 
146 ;  14  /J.,  674 ;  38  /J.,  644 ;  33  /*.,  413  ;  2  lb,  252 ;  10 
II.,  65 ;  52  /&.,  664 ;  57  /ft.,  332. 

Warnbb,  Chief  Jnstice. 

This  was  an  application  for  a  mandamus  bj  the  eolicitor 
of  the  conntj  court  of  Clarke  coanty,  against  the  coanty 
judge  of  that  connty,  requiring  him  to  show  cause  why  he 
should  not  tax  certain  costs  claimed  by  said  solicitor  in  the 
bill  of  cost,  in  a  case  tried  in  said  county  court  for  malicious 
mischief,  the  bill  of  indictment  therefor  having  been  found 
in  the  superior  court  and  transferred  to  the  county  court  for 
trial.  Upon  hearing  the  answer  of  the  respondent,  the 
court  made  the  mafidamvs  absolute,  and  ordered  the  county 
judge  to  tax  in  the  bill  of  cost  the  sum  of  five  dollars  for 
the  coanty  solicitor's  fee  in  said  case,  the  same  being  a  mis- 
demeanor under  the  provisions  of  the  Code.  Whereupon 
the  county  judge  excepted. 

By  the  4646  section  of  the  Code,  the  solicitor  general,  for 
each  person  indicted  or  presented  in  the  superior  court,  is 
entitled  to  a  fee  of  five  dollars.  By  the  377th  section,  it  is 
made  his  duty  to  draw  up  all  indictments  or  presentments 
when  requested  by  the  grand  jury.  The  solicitor  general 
had  drawn  up  the  indictment  against  Lester,  which  was 
found  by  the  grand  jury  in  the  superior  court,  and  there 
can  be  no  doubt  that  he  was  legally  entitled  to  receive  his 
fee  of  five  dollars  therefor.  By  the  315th  section  of  the 
Code,  it  is  provided  that  when  an  indictment  for  a  misde- 
meanor, found  in  the  superior  court,  shall  be  transferred  to 
the  county  court  for  trial,  and  the  party  indicted  shall  be 
adjudged  liable  to  pay  costs  or  a  fine,  or  both,  it  shall  be 
the  duty  of  the  county  judge  to  collect  the  same,  and  to  de- 
duct therefrom  the  costs  due  to  the  solicitor  general  and 
pay  it  over  to  him,  or  to  retain  it  subject  to  his  order.  The 
general  assembly  did  not  intend  that  the  solicitor  general 
shoald  be  deprived  of  his  cost  for  drawing  the  bill  of  in- 
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dictment,  because  the  same  was  transferred  to  the  eonntj 
court  for  trial,  and  therefore  provided  for  the  payment  of  it. 

The  act  of  1876  providing  for  the  appointment  of  a 
county  solicitor  for  Clarke  county,  makes  it  his  duty  to 
represent  the  state  in  all  criminal  cases  in  the  county  court, 
and  declares  that  he  shall  have  the  same  fees  as  are  now  al- 
lowed to  the  solicitor  general  for  similar  services,  but  that 
will  not  entitle  him  to  receive  the  fee  due  to  the  solicitor 
general  for  drawing  the  indictment  in  tranferred  cases  from 
the  superior  to  the  county  court,  because  h$  did  not  per- 
form that  service.  But  it  is  said  the  county  solicitor  gets  no 
pay  for  his  trouble  in  attending  the  trial  of  transferred  mis- 
demeanor cases  in  the  county  court.  Whether  the  general 
assembly  intended  that  he  should  attend  the  trial  of  the 
transferred  cases  in  consideration  of  the  other  fees  allowed 
him,  we  do  not  know,  but  we  do  know  that  no  specific  fee 
is  allowed  him  for  that  service,  and  until  the  law-making 
power  of  the  state  shall  provide  compensation  for  that  spe- 
cial service,  the  courts  have  no  power  or  authority  to  do 
so.  When  a  public  officer  claims  fees  for  his  services,  he 
should  be  able  to  show  clear  authority  of  law  in  support  of 
that  claim  to  entitle  him  to  have  it  allowed.  On  the  state- 
ment of  facts  disclosed  in  the  record,  the  court  erred  in 
making  the  rule  nisi  for  a  mandamua^  absolute  against  the 
county  judge. 

Let  the  judgment  of  the  court  below  be  reversed. 


Mabshall  m.  Hicks. 

To  make  an  award  of  arbitrators,  under  a  submission  of  matters  in 
dispute  not  pending  in  court,  valid  as  a  judgment  by  entering  it  on 
the  minutes  of  the  superior  court,  it  must  be  returned  "  to  the  next 
superior  court  of  the  county  where  the  award  woe  madif*  and  entered 
on  the  minutes  of  that  court;  if  returned  and  entered  on  the  minutes 
of  the  superior  court  of  any  other  county,  it  is  not  a  valid  judgment 
and  win  be  set  aside  as  a  judgment. 

Arbitrament  and  award.      Judgments.     Before    Judge 
Csisp.    Macon  Superior  Court,    May  Term,  1878. 
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Reported  in  the  opinion. 

S.  Hall  &  Son  ;  W.  S.  Wallace,  for  plaintiff  in  error, 
cited  Code  §§4242,  4249 ;  41  Ga,,  10 ;  HarriB'  Supplement 
to  Code,  §424;  Code,  §5123 ;  28  Ga.,  345 ;  40  I5id.y  710. 

HiNTON  &  Son;  Hawkins  &  Hawkins,  for  defendant, 
cited  Code,  §4242 ;  11  Ga.,  453 ;  13  IB^id.,  217. 

Jackson,  Justice. 

This  was  a  motion  to  set  aside  an  award  of  arbitrators. 
The  parties  agreed  to  submit  a  matter  in  dispute  to  arbitra- 
tors, there  being  no  case  pending  in  court  at  the  time,  and 
the  award  was  made  the  judgment,  not  of  the  court  where 
the  arbitration  was  had  and  the  award  was  rendered,  but  in 
another  county  where  the  defendant  resided.  The  court 
granted  the  motion,  on  the  ground  that  there  was  no  author- 
ity of  law  to  make  such  an  award  the  judgment  of  that  court, 
and  error  is  assigned  upon  the  judgment  setting  aside  the 
award. 

Section  4242  of  the  Code  declares  that  the  arbitrators 
"  shall  return  the  original  award  to  the  next  superior  court 
of  the  county  where  the  award  was  made,  and  said  award 
shall  be  entered  on  the  minutes  of  said  court,  and  shall 
have  all  the  force  and  effect  of  a  judgment  or  decree  of 
said  court,"  etc.  To  make  this  award  valid  as  a  judgment, 
it  must  go  upon  the  minutes  of  the  superior  court  of  the 
county  where  it  was  made ;  this  has  not  been  done,  and 
therefore  the  award  is  not  good  as  a  judgment,  and  therefore 
it  was  not  error  to  set  it  aside.  As  this  sustains  the  judg- 
ment of  the  superior  court  setting  aside  the  judgment  on  the 
awal*d,  it  is  unnecessary  to  look  further  into  this  record  for 
other  grounds. 

Judgment  affirmed. 
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TiBBs  V8.  Williamson. 

Art.  6,  sec.  7,  par.  2  of  the  constitution  of  1877,  which  provides  in  re- 
gard to  justice  courts,  that  *'  in  all  cases  there  may  be  an  appeal  to  a 
jury  in  said  court,  or  an  appeal  to  the  superior  court,  under  such 
regulations  as  may  be  prescribed  by  law,"  does  not  of  itself  change 
existing  laws,  so  as  to  allow  an  appeal  in  cases  where  the  amount 
claimed  is  not  over  fifty  dollars. 

Justice  Courts.  Appeal.  Constitutional  law.  Before 
Judge  McCuTCHKN.  Whitfield  Superior  Court.  April 
Term,  1878. 

Reported  in  the  decision. 

D.  R.  Jones  ;  Johnson  &  MoCamy,  for  plaintiff  in  error, 
cited  constitution  of  1877,  art.  vi.,  section  vii.,  par.  2 ;  54  Ga.^ 
667 ;  Cooley  on  Const.  Lim.,  2d  ed.,  410 ;  Code,  §5106  ;  46 
Ga.y  41 ;  Stenographic  Report  Const.  Conv.,  pp.  209-10. 

W.  K.  MooBE ;  D.  A.  Walker  ;  Shumate  &  Williamson, 
for  defendant,  cited  constitution  of  1877,  art.vi.,  sec.  vii.,  par. 
2 ;  Id.j  art,  ix.,  art.  xii.,  par.  3 ;  Cooley's  Const.  Lim.,  2d  ed., 
top  page  62,  side  p.  63,  and  cases  cited. 

Warner,  Chief  Justice. 

This  case  came  on  to  be  heard  in  the  court  below  on  an 
appeal  from  a  justice  court,  when  the  respondent  made  a 
motion  to  dismiss  the  appeal  on  the  ground  that  the  amount 
claimed  in  the  suit  was  less  than  fifty  dollars,  which  motion 
the  court  sustained,  and  the  appellant  excepted. 

By  the  constitution  of  1877,  justice  courts  have  jurisdiction, 
in  cases  therein  specified,  when  the  principal  sum  does  not 
exceed  $100.00,^^  but  in  all  cases  there  may  be  an  appeal*  to  a 
jury  in  said  court,  or  an  appeal  to  the  superior  court,  under 
such  regulations  as  may  be  prescribed  by  law."  There  has 
been  no  law  passed  by  the  general  assembly  since  the  adop- 
tion of  the  constitution  of  1877  prescribing  any  regu- 
lations whatever  in  relation  to  appeals  in  a  justice  court.    By 


AUGUST  TERM,  1878.  75 

Fanow  vt.  Patten,  execator,  ti  al. 

• 

the  3610th  section  of  the  Code  it  is  declared,  that  in  all  civil 
caseB  tried  in  a  justice  court  where  the  sum  claimed  is  more 
than  fifty  dollars,  either  party  may,  as  a  matter  of  right, 
enter  an  appeal  to  the  superior  court,  and  that  is  the  only 
regulation  prescribed  by  law,  at  the  present  time,  for  ap- 
peals in  a  justice  court,  and  was  so  intended  to  be,  until  the 
general  assembly  should  otherwise  prescribe  after  the  adop- 
tion of  the  constitution  of  1877,  for  it  is  expressly  declared 
by  that  constitution  that ''  all  laws  now  of  force  in  this  state, 
not  inconsistent  with  this  constitution,  shall  remain  of  force 
until  the  same  are  modified  or  repealed  by  the  general  assem- 
bly." There  was  no  error  in  dismissing  the  appellant's  ap- 
peal on  the  statement  of  facts  contained  in  the  record. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Fasbow  va.  Patton,  executor,  et  al. 

[Warnib,  C.  J.,  was  providentlallj  prevented  from  preeidlng  in  thia  caae.] 

Ejectment  on  the  demise  of  an  executor  cannot  be  defended  upon  a 
lease  by  the  executor  to  the  defendant  where  such  lease  does  not 
cover  the  premises  in  dispute. 

Ejectment.    Before  Judge  Lester.    Lumpkin  Superior 
Court    April  Term,  1878. 

Defendants  in  error  brought  ejectment  against  plaintiff 
in  error,  demises  being  laid  both  from  Patton,  executor,  and 
Puckett,  who  held  by  deed  from  him.  Both  sides  claimed 
under  Porter,  deceased ;  Puckett  had  a  deed  from  his  execu- 
tor, Patton,  made  after  his  death  under  order  of  the  ordi- 
nary to  perfect  titles ;  Farrow  held  under  a  lease  from  the 
executor  for  thirteen  years,  dated  October  8,  1874 ;  the  de- 
scription in  the  lease  was  sufficiently  general  to  cover  the 
land  in  dispute,  and  much  more  besides,  but  contained  this 
provision :  "  This  lease  is  subject  to  all  rights  deeded  to  cer- 
tain parties  who  purchased  lots  from  the  said  deceased,  or 
6 
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said  executor,  on  either  of  the  first  three  above  named  lots, 
as  deeded  in  these  respective  deeds,  this  lease  to  embrace 
all  of  lot  No.  971  not  previously  sold  as  above  stoted,  etc." 
The  land  in  controversy  was  a  part  of  lot  No.  971.  Pnckett's 
deed  was  dated  August  21,  1875,  but  recited  that  it  was  to 
perfect  title  in  pursuance  of  a  sale  bj  the  deceased  in  1869. 
Some  point  was  made  on  the  regularity  of  the  order  by  the 
ordinary  under  which  the  deed  was  made.  The  jury  found 
for  the  plaintiffs.  Defendant  moved  for  a  new  trial,  which 
was  refused,  and  he  excepted. 

W.  P.  Pricb  ;  K.  H.  Baker  ;  H.  P.  Bbll  ;  R.  P.  Lebteb  ; 
John  L.  Hopkins,  for  plaintiff  in  error. 

WiEB  Boyd,  for  defendants. 

Jackson,  Justice. 

In  the  view  we  take  of  this  case,  it  is  wholly  unnecessary 
to  consider  the  question  of  the  admissibility  of  Puckett's 
evidence  and  the  validity  of  his  title.  The  plaintiffs  are  en- 
titled to  recover  upon  the  demise  in  the  name  of  Porter^s 
executor,  Patton,  for  the  reason  that  this  piece  of  land  sold 
to  Puckett  by  Porter,  was  not  leased  to  Farrow,  the  defend- 
ant, but  expressly  reserved.  Farrow  holds  under  a  lease 
from  Porter ;  that  lease  does  not  cover  this  land,  because 
land  bargained  and  sold  before  the  lease  was,  by  its  true  in- 
tent and  meaning,  reserved  from  the  operation  thereof,  and, 
this  strip  was  sold  before  the  lease ;  hence  the  title,  if  it  did 
not  vest  in  Puckett  on  account  of  any  informality  in  the  deed, 
or  the  fact  that  it  was  made  by  the  executor  after  Porter's 
death,  remains  in  the  estate  of  Porter,  and  the  land  can  be 
recovered  by  his  executor. 

The  fact  is  that  Farrow  had  notice  of  the  claim  of  Puck- 
ett to  this  land ;  that  he  had  paid  Porter  for  it  in  his  life- 
time, and  that  the  executor  had  staked  it  off  to  Puckett 
since  his  decease.  He  built  upon  it  with  his  eyes  open,  and 
must  suffer  the  consequences. 
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There  ia  evidence  enough  to  support  the  verdict  for  mesne 
profits. 

Jadgment  affirmed. 


O'Btbnb  et  al.  vs.  Fkbley  et  al, 

1.  Where  a  will  bequeathed  certain  property  to  testator's  son,  with  the 
provision  that  he  should  not  have  power  to  dispose  of  it,  his  interest 
being  for  life  only,  **  but,  in  case  of  any  lawful  issue  by  him,  then 
the  same  shall  descend  to  his  child  or  his  children  for  their  use  and 
benefit,  and  to  be  ased  and  disposed  of  as  they  may  think  proper  or 
fit;  but,  in  the  event  of  no  lawful  issue  from  him,  the  above  named 
property  shall  be  equally  divided  among  my  (testator's)  relatives 
named  in  this  will/'  an  estate  tail  was  not  created,  but  a  life  estate, 
with  remainder  over. 

3.  Where  ejectment  was  brought  by  a  minor,  and  pending  the  litiga- 
tion she  died,  the  action  did  not  thereby  abate. 

8.  A  minor  over  fourteen  years  of  age  may  make  a  will  disposing  of 
both  realty  and  personalty.  Should  such  minor,  being  a  plaintiff  in 
ejectment,  die  testate,  her  legal  representative  should  have  been 
made  a  party  in  her  stead.  It  was  error  to  amend  the  suit  by  ad- 
ding demises  in  the  names  of  her  guardian  and  legal  representative. 

Ejectment.  Estates.  Wills.  Minors.  Parties.  Ac- 
tions. Practice  in  the  Superior  Court.  Before  Judge 
Tompkins.  Chatham  Superior  Court.  February  Term,  1878. 

To  the  report  contained  in  the  decision,  it  is  only  neces- 
sary to  add  the  following :  Pending  the  suit  the  plaintiff 
died,  being  just  under  twenty-one  years  of  age.  She  died 
testate.  Defendants'  counsel  moved  that  the  action  be  or- 
dered to  abate;  the  motion  was  overruled.  Plaintiff's 
counsel  amended,  so  as  to  make  the  action  proceed  on  the 
demise  of  her  guardian  and  legal  representative.  To  these 
rulings  defendants  excepted  j?endente  Ute. 

James  Atkins,  for  plaintiffs  in  error,  cited  as  follows : 
Construction  of  wills;  2  Chitty's  Black.  Com.,  308  [381]; 
3Gr.  Cruise,  173;  12  (?a.,  47;  40  /J.,  18;  4  /*.,  60;  1 
Chitty's  BL,  307  [380] ;  Kam  on  WiUs,  64  (98),  (109);  2 
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Jarm.,  (2);  4  Kent's  Com.  (12  ed.),  534;  28  Ga.,  377. 
Will  conveys  life  estate,  .not  fee  tail,  2  Chitty's  Bl.,  94 
(120-1);  Bisset  on  Est.  for  Life,  20;  Shep.  Touch.,  306 
(105),  209  (107) ;  Coke  on  Lit.,  §56 ;  Code,  §2252 ;  Cobb's 
Laws,  169 ;  Preston's  Laws  of  Prop.,  186 ;  Shep.  Touch., 
228  (117) ;  1  Fearne  on  Rem.,  16-17 ;  3  Gr.  Cruise,  175-6 
(135) ;  28  Ga.j  377 ;  Lewis  on  Perp.,  72-5  ;  1  Fearne,  386  ; 
Prest.  Laws  of  Prop.,  129-30 ;  3  Ga.,  551 ;  4  75.,  161,  377 ; 

1  Coke  on  Lit.  143a ;  2  Chit.  BL,  132  (163-4) ;  1  Fearne,  3  ; 

2  /J.,  54,  §159,  note  c;  1  Gr.  Cruise,  702 ;  1  Prest.  on 
Est.,  93 ;  Wash,  on  Real  Prop.,  545 ;  16  Ga.,  617 ;  58  /&., 
259 ;  16  75.,  557 ;  2  Chit.  BL,  137 ;  Shep.  Touch.,  212 ;  29 
Ga.,  548 ;  1  Fearne,  10,  262,  386,  387 ;  2  lb.,  71  §§196-7 ; 
1  Gr.  Cruise,  704,  741 ;  Prest.  on  Prop.,  129-30 ;  Wash,  on 
Real  Prop.,  556;  1  Fearne,  3,  note^;  2  Wash  on  Real 
Prop.,  543  (224-5) ;  2  Chit.  BL,  135  (169) ;  1  Prest.  on  Ebt., 
93;  1  Fearne,  261-3,  266-7,  10,  262,  386,  387;  2  lb.,  71, 
§§1967 ;  Prest,  Abst.  Tit,  111 ;  2  Wash,  on  Real  Prop., 
548,  §17 ;  2  Fearne,  73,  78,  80 ;  3  Gr.  Cruise,  219,  §19,  note ; 
1  Fearne,  515,  note  1 ;  1  Wash,  on  Real  Prop,,  110,  §57 ; 
1  Gr,  Cruise,  757 ;  Hotchk.  St.  of  Ga.,  332-3 ;  Cobb's  Dig., 
169 ;  2  Jarm.,  132  (181),  138  (189) ;  Ram  on  Wills,  66, 
(121);  2  Ch.  BL,  11,  80 ;  4  Kent's  Com.,  535  (587);  3  Gn 
Cruise,  228  (69),  272,  §25 ;  2  Coke  on  Lit,  345,  a,  §650,  b ;  2 
Prest  on  Est.,  88, 102,  106, 119, 146-7, 187,  255-6-7 ;  1  Salk., 
236  ;  2  Jarm.,  137  (190) ;  4  Kent's  Com.,  598  (595),  604 
(540) ;  8  Gr.  Cruise,  277,  §43 ;  2  Ch.  BL,  11 ;  2  Prest  on 
Est.,  158 ;  14  East,  370 ;  2  Ch.  BL,  84  (108),  note  11 ;  2 
Prest  on  Est.,  70,  77-8,  81,  82,  89, 420 ;  1  Coke  on  Lit.,  96, 
note  B ;  4  Kent's  Com.,  535-6  ;  16  Ga.,  462 ;  2  Atk.,  103 ; 
Shep.  Touch.,  296  (439) ;  2  Wash,  on  Real  Prop.,  544, 671 ;  1 
Fearne,  120-1;  3  Gr.  Cruise,  265;  2  Jarm.,  226  (31 1),  229  (316), 
51  (70);  2  Wash,  on  Real  Prop.,  603;  Ram  on  Wills,  53, 
64  (117) ;  2  Fearne,  89 ;  21  Ga.,  394 ;  1  Prest  on  Est.,  66  ; 
1  Gr.  Cruise,  66  (56) ;  1  Prest  Abst  Tit.,  90 ;  1  Fearne,, 
870 ;  2  Wash,  on  Real  Prop.  (4  ed.),  548 ;  Lewis  on  Perp., 
212, 120,  §13 ;  1  Fearne,  553-4;  Cobb's  Dig.,  169 ;  2  Fearne, 
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330 ;  Doaglae,  264 ;  8  Dum.  &  East,  484 ;  1  Yesey,  142 ; 
4  Ea«t,  313 ;  1  Fearne,  873 ;  1  Gr.  Cruise,  718  (217),  par. 
49,  722  (59);  1  Salk.,  224 ;  1  Ld.  Eaym.,  208 ;  46  Md.,  402  ;  1 
Preat.  on  Est,  83,  85,  488,  490 ;  Lewis  on  Perp.,  455,  501, 
186,  188,  29-30 ;  2  Wash,  on  Real  Prop.,  748 ;  Prest.  on 
Est.,  378-80 ;  1  Coke,  104 ;  Jarm.  on  Wills,  178  (241) ;  8 
Jarm.,  245  (337) ;  3  Gr.  Cruise,  303  (290),  §39  and  note 
371,  §54;  2  Wash,  on  Real  Prop.,  748,  602-3;  2  Jarm.  on 
Wills,  224,  241,  256,  257  «,  239;  30  Ga.,  167;  1  Bur.  L. 
Die,  285 ;  3  Ga.,  564-5 ;  1  Gr.  Cruise,  78,  §8,  79,  §12, 
88-9,  §3  ;  3  Coke,  16  ;  Lewis  on  Perp.,  240-1,279, 182,  209; 
2  Jarm.  on  Wills,  270  ;  1  /J.,  491 ;  1  Prest.  on  Est.,  198, 
197;  3  Gr.  Cruise,  193,  174;  15  Ga.,  463;  2  Fearne, 
386 ;  3  Prest.  on  Est.,  86,  522 ;  2  Chit.  Bl.,  85,  note  11 ;  3 
Paige,  9. 

Estates  tail  being  illegal,  the  law  will  never  presume  or 
imply  such  an  estate.  Code,  §2250 ;  3  Greenleafs  Cruise, 
310,  note  1  referring  to  par.  46 ;  15  Ga.,,  145,  par.  5 ;  act  of 
Feb.  16,  1799 ;  also  act  of  Dec.  21,  1821,  art.  ii.,  sec. 
i,  3.,  in  Hotchkiss'  Statute  Law  of  Georgia,  pp.  408-9 ;  2 
Ch.  Bl.,  808;  Lewis  on  Perp.,  187-8;  2  <?«.,  121;  3  lb., 
565-6.  8uit  not  abate,  Code,  §1851 ;  33  Ga.,  452  ;  13  /J., 
282 ;  3  Wait's  Act.  &  Def .,  39 ;  Adams  on  Ej.,  49,  67, 
171.  Amendment  good.  Code,  §3479.  Not  barred  by 
statute,  Sup't  to  Code,  §471,  c-j ;  46  Ga.,  120 ;  43  /ft.,  288 ; 
Code,  §§2686-7 ;  44  Ga.,  647.  Mesne  profits,  2  Gr.  Ev., 
369,  §334;  Ad.  on  Ej.,  335;  47  Ga.,  546;  89  /b.,  228; 
Code,  §§2906,  3468;  2  Cb.  BL,  95  (122),  note  3;  3  Wait's 
Act.  &  Def.,  133 ;  89  Ga.,  328.  Analogous  cases  to  pre- 
sent :  1  Ga.,  97;  2  lb.,  116 ;  3  lb.,  551 ;  4  lb.,  52;  7  lb., 
T6;  8  lb.,  146,  385  ;  10  lb.,  495;  12  lb.,  47,  357  ;  14  lb., 
548 ;  15  lb.,  457, 122  ;  16  lb.,  545,  613 ;  17  lb.,  280,  281 ;  18 
Jb.,  545 ;  20  lb.,  699,  804 ;  21  lb.,  386,  377 ;  23  lb.,  129 ; 
24  lb.,  424,  621 ;  26  lb.,  520 ;  28  lb.,  377,  541 ;  29  lb.,  403, 
545,  736  ;  80  /*.,  224,  458,  496,  638,  707,  615  ;  31  lb.,  730 ; 
"32  lb.,  358 ;  83  lb.,  341 :  85  lb.,  40;  51  lb.,  462 ;  58  Id., 
259,  25. 
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Habtridoe  &  Chisholm  ;  T.  M.  Norwood  ;  J.  R.  Saussy, 
for  defendants,  cited  as  follows  :  Constmction  of  wills,  46 
<?(7.,  399;  12/*.,  47;  15 /J.,  122,  147,  141;  3  /&.,  358. 
Will  creates  estate  tail  (hence  fee  simple  by  6a.  law),  1 
Coke,  104 ;  70  Pa.,  325  ;  4  Kent,  226-7  ;  acts  1821,  p.  95  ; 
2  Jann.,  247 ;  Prest.  on  Est.,  365-6 ;  1  Kdli/,  103 ;  17  Ga., 
280 ;  35  /J.,  343 ;  23  /J.,  536 ;  30  /J.,  167 ;  14  76.,  558  ;  1 
Sumner,  370  ;  3  KeUy,  563 ;  4  Barn.  &  Adolph.,  43  ;  Prest. 
on  Est.,  353 ;  8  Sim.,  4 ;  30  Ga.,  499  ;  58  lb.,  23 ;  6  Cmise 
M.  P.,  361 ;  1  Bur.,  38,  50 ;  2  Levinz,  58  ;  1  Ventris,  225, 
228 ;  2  P.  Wms.,  472 ;  6  Taunt.,  209 ;  Cruise,  411 ;  Amb., 
379 ;  1  East,  235 ;  Bulstrode  Rep.,  7 ;  1  Vesey  Sr.,  24 ; 
1  Peere  Wms.,  605;  4  T.  R,  82;  5  /ft.,  298;  7  lb., 
537 ;  1  East,  229 ;  2  B.  &  P.,  484 ;  3  East.,  548 ;  1  Y.  & 
J.  Exch'r,  511 ;  2  Bligh,  1 ;  28  Eng.  L.  &  E.,  267 ;  1  KeUy, 
97;  2  lb.,  116;  3  /J.,  551;  17  Ga.,  280;  20  lb.,  804, 
699 ;  21  /J.,  377  ;  23  76.,  129, 131 ;  24  /J.,  424 ;  28  lb.,  377, 
541 ;  29  lb.,  736 ;  61  lb..  467 ;  58  lb.,  15 ;  Williams  on  Real 
Prop.,  178-9,  note  1 ;  4  Ga.,  52 ;  8  lb.,  79 ;  38  16.,  154 ;  8 
lb.,  146.  385 ;  10  lb.,  497  ;  12  lb.,  357  (contrast) ;  15  16., 
122  ;  16  lb.,  545,  613  ;  17  lb.,  81 ,  18  lb.,  544 ;  19  lb.,  66 ; 
29  lb.,  545 ;  32  lb.,  358 ;  35  lb.,  40  ;  29  /ft.,  403 ;  30  lb., 
224,  453,  496,  642-3,  618,  707;  31  7ft.,  730;  48  /ft.,  596 ; 
53  7ft.,  662  ;  58  7ft.,  259  ;  1  Yeates,  332 ;  7  Conn.,  250 ;  70 
Pa.,  70-3,  501,  509 ;  1  H.  &  M.,  559 ;  3  S.  &  R.,  470 ; 
15  Pick.,  104;  1  South.,  301 ;  18  John,,  368  ;  2  South.,  427; 
6  Grattan,  70 ;  4  Leigh,  90  ;  40  Pa.,  St.,  29 ;  4  Watts  &  S., 
437  ;  37  Pa.  St.,  31  ;  3  Rawle,  59-64,  72-75  ;  64  Pa.,  9 ;  1 
B.  &  Aid.,  720 ;  2  B.  &  P.,  484;  10  Ves.,  195 ;  2  Bligh, 
1,  67;  10  Mod.,  181 ;  2  Bligh,  59,  note;  45  Ind.,  295 ;  25 
Grattan,  73.  Infant  cannot  will  realty,  1  Black.,  463;  2 
lb.,  497 ;  4  Kent,  564 ;  1  Keeble,  589 ;  1  Wms.  Ex., 
13 ;  1  Pick.,  239  ,  Schley's  Dig.,  208  ;  Code,  §2406  ;  20  Ga., 
736 ;  47  /ft.,  3A0 ;  Code,  §1851.  Action  abated,  29  Ga., 
45 ;  24  /ft.,  494 ;  30  /ft.,  359.  Each  count  a  distinct  cause 
of  action,  30  Ga.,  874 ;  38  /ft.,  439. 
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Warner,  Chief  Justice. 

This  was  an  action  of  ejectment  for  certain  described  real 
estate  in  the  city  of  Savannah,  and  mesne  profits.  Both 
parties  claimed  title  through  the  will  of  Lawrence  O'Bjme, 
who  died  in  1836.  The  devise  embracing  the  property  in 
dispute  is  as  follows,  viz : 

5th  item.  ^'  I  give  and  bequeath  unto  my  son,  James 
Jeremiah  (after  paying  the  above  named  legacies),  the  whole 
of  my  real  and  personal  estate,  consisting  of  houses,  lands, 
tenements,  negroes,  etc.,  as  will  appear  by  deeds  and  titles 
in  ray  possession,  to  have  and  to  hold  the  same  for  his  use,  as 
specified  in  the  following,  viz :  to  receive  all  the  proceeds 
of  the  rents,  interest,  etc.,  which  may  accrue  from  the  prop- 
erty  for  his  own  and  special  use,  after  deducting  the  neces- 
sary expenses  on  the  same  property — but  in  no  case  what- 
soever shall  he  be  allowed,  until  he  shall  have  arrived  at  the 
age  of  twenty-one  years,  the  control  or  managment  of  said 
property  or  estate,  but  allowed  such  sums  as  my  executors 
may  deem  necessary  for  his  education  and  maintenance.  I 
further  command  that  my  son, James  Jeremiah,  shall  not  have 
the  power  of  disposing  or  selling  the  above  property  during 
his  natural  life,  his  possession  or  benefit  of  the  same  being 
but  for  his  natural  life,  but  in  case  of  any  lawful  issue  by 
him,  then  the  same  shall  descend  to  his  child  or  children  for 
their  use  and  benefit,  and  to  be  used  or  disposed  of  as  they 
may  think  proper  or  fit.  But  in  the  event  of  no  lawful 
issue  from  him,  the  above  named  property  shall  be  equally 
divided  among  my  relatives  named  in  this  will." 

James  Jeremiah  O'Byme  came  of  age  in  1855,  and  died 
in  September,  1860,  leaving  one  child,  the  only  one  ever 
born  to  him,  Mary  Louise  O'Byme,  the  lessor  of  the  plain- 
tiff, the  other  lessors  being  her  guardian,  administrator,  and 
her  executor. 

She  was  bom  December  12, 1856,  and  died  July  7,  1876, 
lacking  about  five  months  of  being  twenty-one  years  of  age. 
leaving  a  will  of  all  her  property. 


82  SUPREME  COURT  OF  GEORGIA. 

O^Byrne  tt  al.  «* .  Feeley  «t  id. 

The  action  waa  begun  in  her  life-time,  the  demises  laid 
being  those  of  herself  and  of  her  guardian.  After  her  death, 
demises  in  the  name  of  her  administrator  and  of  her  execu- 
tor were  added  by  amendment. 

On  the  9th  day  of  February,  in  the  year  1858,  James  Jer« 
emiah  O'Byrne,  whose  only  title  to  the  property  in  question 
was  derived  from  the  above  quoted  item  of  his  father's  will, 
conveyed  it  in  fee  simple  to  William  Wright,  who,  by  a 
deed  dated  July  2, 1858,  and  by  another  deed  dated  on  Jan- 
uary 3, 1860,  conveyed  it  to  Wylly,  who,  in  tum,«conveyed 
it,  on  January  24, 1860,  to  Wiltberger,  whose  executor  is 
one  of  the  defendants,  the  other,  John  Feeley,  being  the 
tenant  of  the  Wiltberger  estate. 

On  the  trial  of  the  case  the  jury  found  a  verdict  for  the 
defendant,  the  court  holding  that  James  Jeremiah  took  an 
absolute  fee  simple  estate  in  the  premises  in  dispute  under 
the  will  of  his  father,  Lawrence  O'Byrne.  A  motion  was 
made  for  a  new  trial  on  the  grounds  therein  stated,  which 
was  overruled,  and  the  plaintiff  excepted. 

1.  The  main  controlling  question  in  this  case,  is  whether 
Mary  Louise  took  an  estate  tail  by  inheritance  under  the 
words  of  the  will  of  her  grandfather  Lawrence  O'Byrne,  or 
whether  she  took  the  estate  as  a  purchaser  under  that  will. 
By  the  common  law,  there  were  two  methods  of  acquiring 
title  to  real  estate,  first  by  descent^  where  the  title  is  vested 
in  a  man  by  the  single  operation  of  law,  and  second  by 
purchase^  where  the  title  is  vested  in  him  by  his  own  act  or 
agreement.  Descent  or  hereditary  succession,  is  the  title 
whereby  a  man  on  the  death  of  his  ancestor  acquires  his  es- 
tate by  right  of  representation  as  his  heir-at-law.  Title  by 
purchase,  as  contra-distinguished  from  acquisition  by  right 
of  blood,  includes  every  other  method  of  coming  to  an  es- 
tate, but  merely  that  by  inheritance  wherein  the  title  is 
vested  in  a  person  not  by  his  own  act  or  agreement,  but  by 
the  single  operation  of  law.    2d  Bl.  Com.,  201-241. 

By  the  second  clause  of  his  will  the  testator  gave  $5,000.00 
to  be  equally  divided  between  his  father,  brothers,  and  sister, 
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naming  them  respectively.  By  the  fifth  clause  thereof  he 
devised  an  estate  to  his  son  James  Jeremiah  for  life,  ^*  bat 
in  case  of  any  lawful  issue  by  him,  then  the  same  shall  de- 
scend to  his  child  or  children,  for  their  use  and  benefit,  and 
to  be  nsed  or  disposed  of  as  they  may  think  proper  or  fit." 
The  testator  obviously  used  the  words  "  lawful  issue  by 
him/'  in  the  sense  and  meaning  of  children.  So  that  the 
will  of  the  testator  may  be  fairly  construed  to  mean,  but  in 
case  my  son  James  Jeremiah  shall  have  any  lawful  child  or 
diildren,  ^hen  the  same  shall  descend  to  or  go  to  his  child 
or  children  for  their  use  and  benefit,  and  to  be  used  or  dis- 
posed of  as  they  may  think  proper  or  fit.  The  scheme  of 
the  testator  appears  to  have  been,  in  disposing  of  his  pro- 
perty, and  such  undoubtedly  was  his  general  intention,  to 
give  a  life  estate  therein  to  his  son,  and  if  he  should  have 
any  child  or  children,  then,  to  give  it  to  such  child  or 
children,  for  their  use  and  benefit,  and  to  be  used  or  dis- 
posed of  as  they  may  think  proper  or  fit.  The  child  or 
children,  of  James  Jeremiah,  were  necessarily  to  have  a 
l^al  existence  during  his  life,  a  life  then  in  being,  and  not 
dependent  on  a  contingency  too  remote,  but  one  that  must 
happen  within  the  period  of  his  life  and  could  not  happen 
afterwards.  Mary  Louise  was  the  child  of  the  testator's 
son,  James  Jeremiah,  and  took  the  estate  as  a  purchaser 
under  the  will  qf  her  grandfather,  and  not  by  inheritance  as 
an  heir-at-law  of  anybody.  The  fact  that  the  issue  or  chil- 
dren of  James  Jeremiah,  were  to  have  the  property  for 
their  use  and  benefit,  and  to  be  used  or  disposed  of  as  they 
might  think  proper  or  fit,  negatives  the  idea  that  Mary  Louise 
took  an  estate  tail  by  inheritance,  under  the  law,  to  the  prop- 
erty in  dispute.  That  the  testator  did  not  intend  to  create 
an  estate  tail  is  further  manifested  by  the  fact  that  in  the 
event  his  son  left  no  lawful  issue,  he  gave  the  above  named 
property  to  his  relatives  specially  named  in  the  second 
clause  of  his  will;  he  never  contemplated  that  any  one 
shoald  take  his  property  as  heir  or  heirs,  by  operation  of 
law,  bat  on  the  contrary  specified  in  his  will  who  should 
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take  it  There  was  none  of  bis  property  left  by  him  to  be 
disposed  of  by  the  law  of  inheritance,  and  therefore  the 
objects  of  his  bounty  took  as  purchasers  directly  from  him, 
it  being  his  general  intention  that  his  son,  James  Jeremiah, 
should  take  a  life  estate  in  it,  but  if  his  son  should  have 
lawful  issue,  child  or  children,  then  such  child  or  children 
should  take  it  for  their  use  and  benefit,  and  to  be  used  or 
disposed  of  as  they  might  think  proper  or  fit ;  in  other  words, 
they  were  to  have  the  absolute  dominion  over  it  and  dis- 
pose of  it  as  they  should  think  fit  and  proper.  The  testa- 
tor did  not  stop  there,  but  declared,  in  the  event  his  son 
should  have  no  lawful  issue,  the  above  named  property 
should  be  equally  divided  among  his  relatives  named  in  this 
will.  The  testator  left  nothing  to  be  disposed  of  by  the 
law  of  inheritance,  and  whoever  took  any  of  his  property, 
tobk  it  as  purchasers  under  his  will,  and  not  as  heirs-at-law. 
This  son  took  an  estate  for  life  under  the  will,  but  if  he 
had  any  lawful  issue,  (meaning  children)  then  his  child  or 
children  were  to  take  his  property  under  the  will,  and  dis- 
pose of  it  as  they  might  think  fit  and  proper.  But  in  the 
event  his  son  had  no  lawful  issue  (meaning  child  or  chil- 
dren,) then  the  testator^s  relatives  who  were  specially  named, 
were  to  take  his  property  under  the  will,  to  be  equally  divi- 
ded between  them.  There  is  no  intention  manifested  by  the 
testator,  in  his  will,  that  anybody  should  inherit  his  property 
by  operation  of  law. 

In  Doe  ex  dem.  of  Cooper  vs.  CoUis  (4th  Term  Bep.,  299), 
Lord  Kenton,  after  reviewing  the  cases  said,  "  But  consid- 
ering them  all  together,  I  think  this  position  is  to  be  col- 
lected from  them,  that  in  a  will,  '  issue,'  is  either  a  word  of 
purchase  or  limitation,  as  will  best  answer  the  intention  of 
the  devisor,  though  in  the  case  of  a  deed  it  is  universally 
taken  as  a  word  of  purchase."  We  think  there  can  be  no 
doubt,  for  the  reasons  already  given,  as  to  what  was  the  gen- 
eral intention  of  the  devisor  in  the  case  now  before  us,  and 
that  the  words  of  the  will  by  which  he  disposed  of  his  es- 
tate should  be  construed^  as  being  words  of  purchase,  and 
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not  words  of  limitation  80  as  to  vest  the  title  to  the  estate 
in  the  first  taker  ander  the  act  of  1821.  The  ruling  of  the 
court  below,  therefore,  that  James  Jeremiah,  the  son  of 
Lawrence  O'Byrne,  took  an  absolute  fee  simple  estate  in 
and  to  the  premises  sued  for,  under  his  father's  will,  was 
error. 

2.  In  regard  to  the  exceptions  taken  to  the  ruling  of  the 
conrt  pendente  lite  by  the  defendants  in  error,  which  ap- 
pear in  the  record,  there  was  no  error  in  the  ruling  of  the 
court  that  the  action  did  not  abate  on  the  death  of  Mary 
Louise  O' Byrne,  the  lessor  of  the  plaintiff,  and  that  a  recov- 
ery could  be  had  upon  the  declaration,  although  the  lessor 
was  a  minor.  The  declaration  was  not  void  for  that  reason. 
The  question  as  to  the  cause  of  action  being  barred  by  the 
statute  of  limitations  was  not  insisted  on  here,  and  we  ex- 
press no  opinion  upon  it. 

8.  The  allowing  the  declaration  to  be  amended  by  insert- 
ing the  several  demises,  as  therein  stated,  was  error.  Mary 
Louise  O'Byme,  the  lessor  of  the  plaintiff,  having  died  tes- 
tate, the  first  proper  step  to  have  been  taken  would  have 
been  to  make  her  legal  representative  a  party  to  the  suit. 
Since  the  adoption  of  the  Code,  infants  over  fourteen  years 
of  age  may  make  a  will,  and  as  real  and  personal  property 
are  placed  on  the  same  footing  as  to  distribution  in  this 
state,  they  are  as  capable  of  making  a  will  of  the  one  spe- 
cies of  property  as  the  other ;  the  Code  makes  no  distinc- 
tion in  regard  to  the  different  species  of  property  which  an 
infant  over  fourteen  years  of  age  may  dispose  of  by  will, 
and  we  presume  did  not  intend  to  make  any.  Code,  §2406. 
As  there  is  to  be  a  new  trial  in  the  case,  we  have  passed 
upon  the  defendants'  bill  of  exceptions  pendente  lite,  as 
found  in  the  record.  For  the  reasons  already  stated — the 
court  erred  in  overruling  the  plaintiffs'  motion  for  a  new 
trial. 

Let  the  judgment  of  the  court  below  be  reversed. 
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Where  a  bill  for  injunction  was  brought  by  certain  members  of  a  cor- 
poration, chartered  by  the  superior  court  for  promoting  the  cause  of 
temperance  and  other  benevolent  objects  among  the  Roman  Cath- 
olics, against  certain  other  members  of  said  corporation,  who  were 
the  officers  thereof  de  facto,  if  not  de  jure  ;  and  where  the  bill  was 
predicated  upon  the  charge  that  these  defendants  thereto  were  not 
dejure  officers  of  said  corporation,  and  were  not  such  officers  be- 
cause not  elected  and  appointed  pursuant  to  law,  and  not  elected 
lawfully  because  the  constitution  of  the  society  so  incorporated  re- 
quired the  election  to  be  held  at  the  regular  meeting  immediately 
preceding  the  anniversary  thereof,  and  the  by-laws  required  all  reg- 
ular meetings  to  begin  at  half -past  seven  o'clock  and  end  at  ten 
o'clock  p.  M. ;  and  it  was  alleged  that,  though  elected  at  the  regular 
meeting  preceding  the  anniversary,  the  said  officers  were  elected  after 
ten  o'clock  p.  m.  ;  and  that  the  members  of  the  council,  charged  with 
the  chief  administration  of  police  duties  and  constituting  a  sort  of 
police  court,  were  appointed  by  the  president  so  illegally  elected, 
and  presided  over  by  him;  and  that  these  officers  and  this  council 
were  proceeding  to  enforce  discipline  illegally  against  complainants, 
in  the  collection  of  fines  and  threatening  expulsion  unless  they 
were  paid;  and  that  the  constitution  and  by-laws  required  the  mem- 
bers to  be  practical  Catholics,  and  the  president  was  not  a  practical 
Catholic,  because  he  had  been  deposed  by  the  Roman  Catholic 
bishop  from  his  office  as  president  of  the  society,  and  another  ap- 
pointed in  his  stead,  and  because  of  his  contumacy  in  holding  on  to 
his  office  he  had  been  excommunicated  from  the  church;  and  the 
prayer  of  the  bill  was  for  an  injunction  to  restrain  these  officers  de 
/a<^  from  exercising  the  duties  of  their  respective  functions;  but 
where  it  appears  from  the  constitution,  by-laws,  answer  and  deposi- 
tions, that  the  entire  equity  of  the  bill,  if  any,  rested  upon  the  regu- 
larity of  the  election  of  the  acting  president,  and  it  was  left  in 
doubt  whether  he  was  elected  before  or  after  ten  o'clock  p.  u. ;  and 
where  it  further  appeared  that  the  contest  for  president  was  between 
the  leading  complainant  in  the  bill  and  the  president  elect,  and  that 
the  said  leading  complainant  and  his  supporters  participated,  in  the 
said  election,  and  after  an  exciting  contest  were  defeated  by  a  vote 
of  88  to  20,  and  that  a  very  large  majority  of  all  the  members  of 
said  corporation  was  present  and  participated  therein,  and  others  of 
the  complainanU  were  actually  elected  to  office  at  said  election,  and 
no  fraud  in  the  management  of  said  electioQ  is  alleged  or  pretended, 
but  all  were  permitted  to  vote  without  cavil  or  question;  and  where 
it  further  appeared  that  these  officers  so  elected  and  appointed  were 
in  the  discharge  of  mere  police  and  disciplinary  duties  under  the 
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authority  vested  in  such  officers  by  the  constitution  and  by-laws  of 
the  corporation,  and  the  right  of  the  president  elect  to  the  office  he 
held  defaeto  had  been  tested  by  a  gtM^  warranto  against  the  bishop's 
appointee,  and  had  resulted  in  favor  of  the  president  elect,  and 
where  the  election  of  officers  was  annual,  and  therefore  the  com- 
plaint not  irremediable,  and  where  nothing  in  the  charter  or  consti- 
tntion  or  by-laws  gave  the  appointing  or  deposing  power  to  the 
bishop,  but  the  ultimate  right  to  rectify  any  abuse  seems  to  be 
lodged  in  the  majority  of  the  members  at  their  annual  elections: 

Eeld  1.  A  court  of  equity  is  slow  to  interfere  in  the  mere  police 
courts  of  a  society  incorporated  for  benevolent  and  charitable  ob- 
jects, and  will  not  apply  the  harsh  remedy  of  injunction  except  in 
cases  clearly  made  out  by  proof,  and  where  all  other  remedies  are 
exhausted. 

2.  Under  the  facts  above  outlined,  an  injunction  should  not  have  been 
granted  in  this  case. 

8.  By-laws  which  prescribe  a  trial  before  a  select  number  of  members 
appointed  by  the  president  and  presided  over  by  him,  without  the 
right  of  appeal,  and  even  restricting  witnesses  to  members  of  the 
society,  and  which  prescribe  that  members  shall  be  dropped  without 
trial  if  lines  imposed  are  not  paid,  (which  fines  the  rules  of  the  so- 
ciety Impose;,  are  not  so  unreasonable  as  to  be  declared  null  and 
void  by  a  court  of  equity,  and  the  officers  restrained  by  in- 
junction from  enforcing  them — especially  if  passed  upon,  approved 
and  sanctioned  by  the  charter. 

Equity.  Injunction.  CorporatioBB.  Before  Judge  Tomp- 
KIN8.  Chatham  County.  At  Chamben.  September  3, 
ltt78. 

The  head-notes  and  opinion  contain  all  the  facts  necessary 
to  an  understanding  oi  this  case,  except  the  following  ex- 
tracts from  the  charter,  constitution  and  by-laws  of  the  so- 
ciety : 

CHARTER. 

'*  QjfiOBOiA — Chatham  county.  To  the  superior  court  of  said  county: 
**  Xhe  petition  of  Kev.  Charles  C.  Pendergast  *  •  *  •  and  oth- 
ers, of  the  county  and  state  aforesaid,  in  behalf  of  themselves  and  their 
associates,  respectfully  shewe:h  that  they  constitute  a  benevolent  asso- 
ciation whose  field  of  operation  and  place  of  doing  business  is  the 
county  of  Chatham  afor^aid;  that  the  objects  of  their  association  are 
the  promotion  of  temperance  and  the  temporal  and  spiritual  welfare  of 
the  members;  that  they  desire  an  order  declaring  themselves  and  their 
associates  and  successors  incorporated  under  the  corporate  name  and 
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Style  of  "  St.  Patrick's  Total  Abstinence  and  BeneficuJ  Socieiy,  of  Sa- 
vannah. Georgia/'  for  the  term  of  twenty  years,  under  the  conslitution 
and  by-laws  heretofore  adopted  by  them;  with  full  power  to  sue  and 
be  sued  ;  to  buy,  hold,  sell  and  convey  such  property,  both  real  and 
personal,  as  may  be  necessary  or  useful  in  promoting  or  carrying  out 
the  purposes  of  their  organization;  to  make  such  rules  and  regulations, 
and  such  amendments  to  their  said  constitution  and  by-laws  as  they 
may  deem  proper  and  necessary ;  to  have  a  common  seal,  and  all  other 
rights,  privileges  and  franchises  as  are  incident  to  corporations  created 
by  the  courts,  according  to  the  provisions  of  the  statute  of  said  state  in 
such  case  provided.  As  the  object  of  the  society  is  not  to  make  money 
or  realize  pecuniary  profit,  they  have  no  capital  stock,  and  none  is  paid 
in.  J.  K.  Sausst, 

Attorney  for  petitioners." 
•'ORDER." 
"  On  reading  the  petition  in  the  above  case,  the  court  being  satisfied 
that  the  application  is  legitimately  within  the  purview  and  intention  of 
the  Code  of  Georgia  in  that  behalf  provided,  and  that  the  terms  of  the 
law  have  been  in  all  respects  complied  with,  it  is  ordered  that  the  said 
application  be  granted;  and  the  said  petitioners,  with  the  other  mem- 
bers of  their  said  society  and  their  successors,  are  hereby  declared  in- 
corporated and  made  a  body  politic,  by  the  name  and  style  of  **  bt. 
Patrick's  Total  Abstinence  and  Beneficial  Society,  of  Savannah,  G^r- 
gia,"  under  the  constitution  and  by-laws  heretofore  adopted  by  them, 
for  the  full  period  of  twenty  years,  with  the  privilege  of  renewal;  with 
full  power  and  authority  to  amend  their  said  constitution  and  by-laws, 
and  to  make  and  adopt  such  rules  and  regulations  as  they  may  deem 
necessary  and  proper,  not  inconsistent  with  the  laws  of  the  land;  to  sue 
and  be  sued,  to  buy,  receive,  take,  hold,  sell  and  convey,  such  proi>- 
erty,  real  and  personal,  as  may  be  necessary  or  useful  in  promoting  or 
carrying  out  the  purposes  of  their  organization ;  to  have  a  common  seal, 
and  to  be  invested  with  all  other  rights,  privileges  and  franchises  as  are 
incident  to  corporations  created  by  courts  as  provided  by  law." 

CONSTITUTION. 

AbTICLE  III. — OFriCBBS. 

"  Sec.  1.  The  officers  of  this  society  shall  consist  of  a  president,  first 
vice-president,  second  vice-president,  secretary,  treasurer,  two  standard- 
bearers,  marshal,  and  a  sergeant-at-arms,  who  shall  be  elected  annually 
at  the  regular  monthly  meeting  previous  to  the  anniversary  of  the  soci- 
ety." 

BY-LAWS. 

AbTICLB  YII.— Ml&lCBSRSHIP. 

Sbc.  1.  No  person  shall  be  eligible  to  membership  who  is  under 
eighteen  or  upwards  of  fifty  years  of  age,  who  does  not  possess  a  good 
moral  character,  or  who  is  in  any  way  incapacitated  from  earning  a 
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liyelihood,  and  who  is  not  of  sound,  healthy  constitution,  or  is  in  any  way 
debilitated,  or  who  is  a  member  of  any  other  temperance  society  in  this 
city.  On  detection  of  which  he  shall  be  expelled  from  the  societj^  by 
the  council.  He  must  also  be  a  practical  member  of  the  Catholic 
church.  No  person  shall  be  received  into  membership  whose  wife  or 
himself  deals  in  or  sells  malt  or  spirituous  liquors,  wines,  cordials,  or 
any  kind  of  mtoxicating  drinks,  nor  allowed  to  remain  in  it  if  either  of 

them  should  commence  to  do  so." 

•  ***••*••• 

Article  X.— Coukcil. 

"  8kc.  1.  The  president  of  the  society  shall  appoint,  semi-annually,  a 
council,  composed  of  eight  members,  exclusive  of  himself,  over  wnich 
he  shall  preside  at  all  meetings,  and  have  the  casting  vote,  or,  in  his 
absence,  one  of  the  council,  appointed  for  that  purpose,  as  judge,  and 
they  shall  determine  on  matters  of  difference  between  the  accused  and 
the  accuser;  they  shall  hear  such  evidence  as  may  be  brought  betore 
them  (by  members  only),  for  each  party;  they  shall  give  their  calm 
consideration  to  the  case  before  them;  they  shall  hear  no  evidence  but 
that  given  on  the  actual  knowledge  of  the  person  who  testifies;  they 
shall  cast  from  their  minds  all  other  considerations  except  that  which 
is  before  them,  and  give  a  lair  and  impartial  verdict  according  to  their 
knowledge,  but  always  adhering  strictly  u>  the  rules  of  the  society  and 
the  article  under  which  the  case  is  tried,  each  member  giving  his  opin- 
ion distinctly  when  asked  for  by  the  chairman,  and  from  its  decision, 
in  all  cases  duly  investigated,  there  shall  be  no  appeal,  ^ot  less  than 
two-thirds  of  its  members  shall  constitute  a  quorum. 

*'  tiKC.  2.  The  members  accused  shall  be  notified  by  the  secretary  to 
attend  the  council  meeting,  setting  forth  the  charges  made  against 
them,  and  by  whom;  should  they  tail  to  attend  when  notified,  or  neg- 
lect to  send  a  satisfactory  excuse  for  non-attendance,  they  shall  be 
forthwith  expelled  from  the  society.  . 

'*  biX).  3.  Any  member  of  council  absenting  himself  from  its  meet- 
ings without  suillcieat  cause  shall  be  fined,  or  should  any  member  fail 
to  attend  two  successive  meetings  of  council,  he  shall  cease  to  be  a  mem- 
ber thereof. 

'*  Seo.  7.  The  member  so  fined  before  council  shall  be  notified  by 
the  secretary,  and  if  said  fine  be  not  paid  within  three  tdays  alter  the 
day  of  trial,  said  member  shall  be  struck  off  the  roll. 

•  «•••••• 

AuTiCLB  XIII. — Mebtikob. 

Beg.  1.  The  regular  meetings  of  this  society  shall  be  held  on  the  first 
Tuesday  of  each  month,  i  he  hours  of  meeiing  of  this  society  shall  be 
at  eight  o'clock  p.  m.  to  half  past  ten  p.  if.,  from  the  first  Tuesday  in 
May  to  the  first  Tuesday  in  October,  and  from  seven  and  a  half  o'clock 
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P.  M.  to  ten  o'clock  p.  k.,  from  the  first  Tuesday  in  October,  to  the  first 
in  May." 


K  E.  Lester,  for  plaintiffs  in  error  cited  as  follows :  Im- 
proper parties  to  bill,  Ang.  &  Ames  on  Corp.,  312;  11 
Oa,y  556.  Bill  multifarious  and  indefinite,  Story's  £q.  PL, 
§§271,  241 ;  22  Qa.,  4;  16  lb.,  164.  Equity  will  not  inter- 
fere, 1  Kelly,  43 ;  Z%Oa.y  627 ;  Code,  §3210 ;  Ang.  &  Ames 
on  Corp.,  312;  1  Phil.,  790.  By-laws  good.  Code,  §1679 ; 
1  Kelly,  43;  12  <?«.,  404;  38  lb.,  542,  608;  40  lb.,  98;  6 
lb.,  166 ;  25  lb.,  316. 

A.  P.  &  S.  B.  Adams,  for  defendant,  cited  as  follows : 
Equity  will  grant  relief.  Field  on  Corp.,  §65  and  note  2, 
§§246,  408,  141 ;  6  Allen,  52  ;  Kerr  on  Inj.,  547-  Oppres- 
sive by-laws.  Field  on  Corp.,  §296  and  note  1 ;  Ang.  & 
Ames  on  Corp.,  §359,  409-414. 

Jackson,  Justice. 

1,  2.  The  facts  reported  and  the  syllabus  will  furnish  a 
correct  idea  of  the  views  of  this  court  upon  the  points  made 
in  this  application  for  an  injunction.  It  is  scarcely  neces- 
sary that  I  add  anything. 

I  will  say,  however,  that  the  basis  of  all  equity  jurisdic- 
tion, except  in  regard  to  infants,  is  property.  Money  or 
property  is  the  basis  of  its  interference.  Therefore,  with 
merely  honorary  offices  or  temperance  societies,  it  does  not 
interpose  by  injunction.  Kerr  on  Inj.,  chap.  1,  p.  1.  There 
is  no  salary  attached  to  these  offices. 

It  may  be  well  to  remark,  too,  as  the  points  presented 
are  new,  anfl  the  application  to  restrain  the  officers  de facto 
of  such  a  corporation  as  this  is  quite  rare,  that  equity, 
even  if  there  were  salaries  attached  to  these  offices,  will  not 
usually,  perhaps  never,  interfere  in  such  cases,  but  will  leave 
the  contesting  parties,  so  far  as  the  election  is  concerned,  to 
their  remedy  by  an  information  in  the  nature  of  a  qv^  war* 
ranto.  Field  on  Corporations,  §409;  32  Barbour,55;  11,  Paige, 
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118.  Nor  will  relief  be  granted  by  injunction  in  such  cases 
on  the  ground  of  fraud  in  the  election  of  ofiBcers,  even  if 
fraud  had  been  charged  in  this  bill,  which  was  not  done. 
See  same  authoritiea. 

In  the  case  before  us  a  quo  warrcmto  was  pued  out  against 
the  bishop's  kppointee ;  and  the  answer  thereto  being  a  dis^ 
claimer  on  his  part,  the  result  was,  that  the  plaintiff  in  er^ 
ror  here  was  left  in  the  full  possession  of  the  ofBce  of  presi- 
dent. 

Again,  the  main  complaint  of  the  complainants  in  this 
bill  rests  upon  the  illegality  of  the  election  of  Hussey  as 
president ;  for  if  he  was  legally  elected,  the  council  was  le- 
gally appointed,  and  if  so,  the  complainants  are  merely  dis- 
appointed and  refractory  members  of  the  corporation. 

Was  he  properly  or  legally  elected  ? 

He  was  elected  by  a  majority  vote  at  the  regular  meeting 
when  a  quorum,  a  very  large  majority  of  members  was  pre- 
sent ;  and  the  most  active  of  the  complainants  was  his  com<- 
petitor,  and  was  present,  and  was  defeated.  The  only  com- 
plaint is  that  the  election  was  after  ten  o'clock,  about  which 
fact  the  testimony  is  conflicting.  But  really  it  would  seem 
immaterial.  These  complainants  participated  and  are  es- 
topped from  denying  the  legality  of  the  election.  Besides, 
if  they  could  not  complete  the  elections  by  ten  o'clock,  then 
an  adjourned  meeting  could  be  held  for  that  purpose ;  and 
this  was  done  as  appears  of  record ;  and  this  record  was 
kept,  too,  by  one  of  the  complainants,  who  was  the  secretary. 
See  Field  on  Corporations,  §230.  The  will  of  the  majority 
was  the  law  of  the  case  and  of  the  election.  Field,  226,  ei 
Hq. 

If  there  was  anything  illegal  in  the  election,  there  can  be 
no  donbt  that  quo  icarranto  was  the  remedy.  Field  on 
Ck>rporations,  §457,  and  cases  cited. 

The  president  being  legally  elected,  these  people  who 

complain  and  refuse  to  meet  and  act  under  him  are  simply 

refractory  and  disobedient,  and  ought  to  be  dropped,  if  they 

do  not  pay  their  fines,  as  the  by-laws  prescribe.     The  conn- 
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cil,  too,  to  try  them  in  certain  cases,  are  clothed  with  the 
authority  to  do  so,  if  properly  appointed,  and  the  members 
thereof  were  properly  and  legally  appointed  by  the  presi- 
dent, if  he  was  properly  elected,  which  seems  to  this  court 
to  have  been  the  case. 

Therefore,  the  injunction  restraining  the  officers  from 
dropping  the  complainants,  and  the  council  from  trying 
them,  was  granted  without  authority  of  law — unless  the  by- 
laws authorizing  such  action  by  the  officers  and  council 
were  contrary  to  the  constitution  and  laws  of  the  state,  or 
to  public  policy,  or  so  unreasonable  as  to  require  courts  of 
equity  to  annul  them. 

By  analogy  to  the  directors  of  a  company  so  incorporated, 
it  appears  further  that  (2^y!9k^  officers,  unless  guilty  of  some 
breach  of  trust,  or  some  act  uUra  vires,  will  be  sustained  in 
their  offices  until  regularly  ousted ;  and,  if  in  the  discharge 
of  the  regular  duties  devolved  by  the  charter  upon  them, 
they  cannot  be  collaterally  attacked.  Field  on  Corp.,  §180; 
6  Cowen,  26 ;  1  Hall,  191 ;  70  N.  C,  848 ;  60  HI.,  244. 
So  that  if  these  officers  and  this  council  were  merely  de  facto 
such,  a  court  of  equity  would  turn  the  complainants  over 
to  a  regular  attack  upon  them  by  qtto  warranto*  But  we 
have  seen  that  as  to  these  complainants  they  appear  to  be 
dejure  entitled  to  their  offices. 

8.  The  question  then  comes  to  this :  are  these  byJaws 
so  unreasonable  in  themselves  that  chancery  will  annul 
them  t  They  are  attacked  because  one  of  them  provides 
that  they,  the  members,  shall  be  dropped  unless  they  pay  the 
fines  imposed  for  delinquencies,  and  the  other  provides  that 
they  be  tried  before  the  council,  without  right  of  appeal, 
and  that  only  members  are  allowed  to  testify  before  the 
council.  We  see  nothing  objectionable  in  the  first,  because 
the  amount  of  the  fine  is  fixed  in  each  case  by  the  by-laws, 
and  the  penalty,  therefore,  or  amount  to  be  paid,  cannot  be 
increased  or  diminished ;  and,  in  the  second,  we  cannot  find 
anything  so  unreasonable  as  to  require  equity  to  enjoin  pro- 
cedure under  it  until  it  shall  be  decreed  to  be  null  and  void 
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at  the  hearing.    It  is  better  that  a  select  committee  try  than 
the  whole  body,  and  if  the  members  wish  it,  and  put  their 
wish  in  the  by-law,  why  should  not  the  world  be  shat  out 
to  make  charges  against  members,  or  to  swear  against  them ! 
It  may  be  doubted  that  these  by-laws  go  so  far  as  to  exclude 
aU  tDUneasea  except  members,  but  simply  mean  that  charges 
shall  be  brought  only  by  members.    However  that  may  be, 
they  are  not  so  unreasonable  as  to  be  absolutely  void.   And 
if  the  president  be  fairly  elected  by  a  majority  vote,  why 
should  he  not  preside  over  the  council?    He  does  preside 
over  the  whole  body,  why  not  over  a  committee  of  the  body  f 
There  can  be  no  doubt  that  if  these  by-laws  were  so  un- 
reasonable as  to  shock  ideas  of  right  and  justice,  that  equity 
would  interpose  if  property  were  at  stake.  « Field  on  Corp., 
296;  but  we  apprehend  that  courts  of  equity  would  be 
slow  to  interfere  with  the  by-laws  of  an  eleemosynary  or 
charitable  or  benevolent  society  like  this,  especially  when 
the  constitution  and  by-laws  had  been  passed  upon  and  ap- 
proved, and  sanctioned  by  the  act  of  incorporation.    It  ap- 
pears from  the  order  or  judgment  of  the  superior  court 
which  made  this  society  a  body  politic  under  Georgia  laws, 
that  the  constitution  and  by-laws  were  already  adopted,  and 
it  had  been  acting  under  them  before,  and  the  court  incor- 
porated the  society  with  this  constitution  and  these  by-laws 
already  in  operation.    So  that  they  have  been  judicially  de- 
clared legal  and  valid  by  the  superior  court  of   Chatham 
county  once,  and,  we  incline  strongly  to  think,  properly  and 
rightfully.    Certainly,  they  are  not  so  outrageously  unrea- 
sonable as  to  demand  their  annihilation  by  judicial  interpo- 
sition, and  certainly  there  is  nothing  in  them  contrary  to 
the  constitution  and  laws,  or  to  the  policy  of  the  state. 

There  can  be  but  little  doubt  from  a  view  of  all  the  facts 
made  in  the  case,  that  the  comer  stone  of  all  this  pile  of 
trouble  was  laid  on  the  night  when  Gallagher  was  defeated 
by  Huflsey  for  president ;  and  thereupon  the  constitution, 
by-laws,  charter,  everything  seemed  wrong  to  him  and  his 
supporters ;  and  by-laws  under  which  they  had  all  peacefully 
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prospered  for  years  straightway  appeared  hideous,  nnjast  and 
grossly  unreasonable.  Consequently,  first  the  church,  and 
next  the  courts,  were  invoked  to  come  to  the  aid  of  one  side 
against  the  other.  The  church  did  thunder  her  anathema,  and 
Hussey  was  excommunicated ;  and  the  bishop  deposed  him 
from  the  presidency  and  elevated  another  in  his  stead.  But 
in  this  country  there  is  no  such  union  of  church  and  state  as 
demands  that  the  courts  shquld  follow  where  the  authorities 
of  the  church  lead ;  and  hence  the  qtio  warranto  left  Hussey 
installed  and  acting,  notwithstanding  the  excommunication 
and  the  clerical  deposition  ;  because,  while  the  bishop  had 
the  power  to  excommunicate,  he  had  none  to  make  or  un- 
make an  oflScer  in  a  corporation  created  by  the  state  of  Greor- 
gia.  Hussey  m^y  not  be  a  ^^pracHcal^^  or  ^^ pracHodUe** 
Catholic — he  does  not  seem  to  be  obedient,  at  least — but 
whether  he  is  or  not  is  matter,  so  far  as  the  law  of  the  state 
will  concern  itself  therewith,  for  the  corporation — the  crea- 
ture of  the  law — to  deal  with ;  and  is  beyond  the  jurisdiction 
of  a  power,  unknown,  so  far  as  corporate  powers  are  con- 
cerned, to  the  laws  of  the  state. 

In  respect  to  fraud  and  conspiracy  there  is  no  proof  nor 
allegation  of  facts  making  out  such  a  case  in  the  record  that 
we  can  discover,  but  the  trouble  arose  out  of  the  conflict  over 
the  election — matter  of  honor,  not  of  money,  even  if  fraud 
were  properly  charged. 

It  is  much  wiser,  we  think,  that  the  courts  should  hold 
aloof  in  the  internal  struggles  for  place  and  position  in 
such  a  corporate  body  as  this,  having  for  its  objects  moral 
improvement  and  reformed  habits  and  charitable  aid  among 
its  members.  If  errors  have  been  committed,  they  will  rec- 
tify themselves.  It  is  bett^  to  submit  to  bad  rnlere  for 
one  year,  than  to  defy  laws  we  ourselves  have  made. 

The  next  election  for  officers  is  held  in  March  next,  and 
if  the  Hussey  party  be  so  reduced  in  number  as  is  repre- 
sented, and  the  power  of  the  great  church  to  which  all  the 
members  belong  be  brought  to  bear  upon  the  contest,  their 
tenure  of  office  will  not  last  long. 
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Bearding  the  questioD  purely  in  its  lef^l  aspect,  and 
looking  closely  into  the  charter,  constitution  and  by-laws  of 
the  corporation,  and  examining  bill,  answer  and  depositions, 
we  are  unable  to  discover  any  principle  which  requires  a 
court  of  equity  to  lay  the  harsh  hand  of  interference  by  in- 
junction upon  the  elective  police  and  disciplinary  officers 
of  this  corporation,  and  therefore  we  reverse  the  judgment 
granting  the  injunction.  Kerr  on  Injunctions,  chapters  23, 
24,  and  28. 

Judgment  reversed. 


WULUAICS,  BiBNIB  &  Co.  V9,  ThB  OfFIOKBS  OF  CoUBT. 

Where  a  number  of  Justice  court  cases  between  the  same  parties  were 
carried  to  the  saperior  court  by  appeal,  the  clerk  was  entitled  to  costs 
in  each  case,  although  thej  were,  by  consent  of  counsel,  consolida- 
ted and  tried  together. 

Costs.  Appeals.  Practice  in  the  Superior  Court.  Be- 
fore Judge  HiLLTEB.  Clayton  County.  At  Chambers. 
January  3, 1878. 

Eeported  in  the  decision. 

E.  F.  HooE ;  P.  L.  Mynatt,  for  plaintiffs  in  error,  cited  as 
follows:  No  costs  under  pauper  oath  at  common  law,  3 
Black.  Com.,  400 ;  2  Bac.  Abr.,  481 ;  Schley's  Dig.,  93.  Jus- 
tice courts  not  under  Code,  §3686,  {CohVs  Dig.^  507)  but  un- 
der §§4116,  {CobVa  Dig.,  647),  3623.  See  §§3675,  3631. 
Consolidation,  18  Qa.,  201 ;  35  lUd.,  82 ;  45  Ibid.,  96 ; 
Code,  §3695. 

James  T.  Spbnoe,  for  defendants,  cited  as  follows :  Plain- 
tiflb  liable,  Code,  §§3686,  8627,  3677.  Amount  of  costs, 
Code  §§8695,  267  par.  5, 6,  §3627.  Consolidation  saves  jury 
fees,  Code,  §4127. 
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Waeneb,  Chief  Justice. 

It  appears  from  the  record,  that  Williams,  Bimie  &  Co., 
who  were  Don-residents  of  the  state,  sned  Devanghn  in  a 
justice  court,  in  one  hundred  and  thirty-six  cases,  and  ob- 
tained judgment  in  each  case.  Devaughn  entered  an  ap- 
peal therefrom  to  the  superior  court  in  ^^ forma  pauperis^ 
At  the  March  term  of  the  superior  court,  all  of  said  appeal 
cases  were,  by  consent,  consolidated  into  one  case,  which  was 
tried,  and  judgment  rendered  for  the  plaintiffs  against  the 
defendant  for  the  sum  of  $13,528.90,  principal,  with  inter^ 
est  and  costs  of  suit,  execution  issued  on  said  judgment 
against  the  defendant,  and  a  return  of  nvUa  bona  was  made 
thereon  by  the  sheriff.  The  clerk  of  the  superior  court  then 
issued  a  cost  fi,  fa.  against  the  plaintiffs  for  the  sum  of 
$340.50,  claiming  $2.50  for  costs  in  each  of  the  appeal  cases 
as  being  due  him  as  clerk.  An  affidavit  of  illegality  was 
filed  to  the  execution,  which,  by  agreement,  was  submitted 
to  the  court  for  decision,  and,  after  argument  heard,  the 
affidavit  of  illegality  was  overruled,  and  the  execution  or- 
dered to  proceed  for  the  sum  of  $340.50,  as  costs  due  the 
clerk ;  whereupon  Williams,  Bimie  &  Co.  excepted. 

The  plaintiffs,  Williams,  Bimie  &  Co.,  had  a  legal  right 
to  have  sued  the  defendant  in  the  superior  court,  and  have 
included  in  one  action  all  of  the  one  hundred  and  thirty-six 
cases,  or  to  sue  thereon  separately  in  the  justice  court  and 
obtain  separate  verdicts  and  judgments  in  each  case  against 
the  defendant,  as  they  did  do.  The  defendant  had  the  legal 
right  to  enter  an  appeal  in  each  case  to  the  superior  court 
in  the  manner  prescribed  by  law,  and  it  was  the  legal  duty 
of  the  clerk  of  the  superior  court  to  enter  said  appeal  cases 
on  the  docket  of  that  court,  to  be  tried  as  other  appeal  cases, 
which  was  done  ;  and  it  further  appears  that  the  clerk,  un- 
der the  direction  of  the  court,  entered  on  the  court  docket 
opposite  each  one  pf  the  one  hundred  and  thirty-six  cases, 
the  words,  "Verdict  March  term,  1875,"  of  which  entries  it 
was  the  legal  duty  of  the  derk  to  have  entered  a  transcript 
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on  the  minntes  of  the  court.  Each  one  of  these  one 
hundred  and  &irtj-6ix  appeal  cases  entered  upon  tlie 
docket  by  the  clerk,  was  prosecuted  to  yerdict  and  judg- 
ment. It  is  true  that  bj  consent  of  the  parties  all  of  the 
cases  were  consolidated  and  tried  together  before  the  judge, 
but  the  clerk  had  nothing  to  do  with  that  agreement.  The 
clerk's  legal  fees  for  each  appeal  prosecuted  to  verdict  is 
$2.50.  Code,  §3695.  If  there  is  any  law  that  makes  his 
fees  any  less  when  several  appeal  cases  are  consolidated  and 
tried  together  by  agreement  of  the  parties,  we  are  not  aware 
of  it.  There  was  no  error  in  overruling  the  affidavit  of  ille- 
gality and  ordering  the  execution  to  proceed  for  the  clerk's 
costs. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Steadwsll  et  al.  vs.  Morbis. 

1.  Where  a  husband  is  indebted  to  his  wife  and  settles  up  a  partner- 
ship business  of  his  own,  selling  out  to  his  co-partner,  and  the  co- 
partner gives  his  note  payable  to  the  wife,  and  the  same  is  accepted 
by  the  wife  in  extinguishment  of  the  husband's  debt,  the  maker  of 
the  note  cannot  protect  himself  from  liability  to  the  payee  by  alleg- 
ing any  fraud  or  mistake  in  which  she  did  not  participate.  The 
transaction  is  in  the  nature  of  the  substitution  of  one  debtor  for  an- 
other. 

3.  It  is  irregular  in  the  Judge  in  sending  out  questions  to  be  answered 
by  the  verdict  of  the  Jury,  not  to  erase  his  own  pencil  notes  thereon, 
as  those  notes  might  Influence  the  finding. 

8.  If  equity  will  correct  a  mistake  made  in  the  settlement  of  the  part- 
nership business  where  one  partner  buys  out  his  co-partner,  giving 
his  notes  for  the  purchase  money,  the  party  seeking  the  correction 
must  move  therefor  in  a  reasonable  time. 

Husband  and  wife.  Partnership.  Contracts.  Equity. 
Practice  in  the  Superior  Court.  Before  Judge  Tompkins. 
Mcintosh  Superior  Court.    October  Term,  1877. 

Steadwell  brought  complaint  against  Morris  on  two 
promissory  notes  aggregating  $1,036.00.^  Mrs.  Steadwell 
sned  Morris  on  three  notes  of  $800.00  each.     The  cases  were 
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consolidated  by  consent,  and  tried  together.  Defendant 
pleaded :  1.  That  the  title  to  the  notes  sned  on  by  Mrs. 
Stead  well  was  not  in  her,  bnt  in  her  hnsband.  2.  That  all 
the  notes  were  made  nnder  a  mistake  of  fact,  in  this :  that 
he  and  Stead  well  were  partners  in  a  saw-mill  business ;  that 
when  they  dissolved,  he  gave  the  notes  in  settlement ;  that 
he  thought  at  the  time  that  all  expenses  of  mnning  the 
mill  had  been  included,  but  this  was  a  mistake ;  that  he  also 
thought  that  the  amount  of  $5,000.00  which  Stead  well  had 
agreed  to  contribute  to  the  firm  business,  but  had  not  paid, 
had  been  deducted  from  the  amount  found  to  be  due  him — 
which  was  also  a  mistake.  3.  These  items  were  pleaded  as 
setoff. 

On  the  trial,  by  agreement,  the  court  submitted  questions 
to  the  jury  on  which  they  founded  their  verdict  The  jury 
found  for  defendant  against  Steadwell  the  sum  of  $339.60, 
and  generally  for  the  defendant  against  Mrs.  Steadwell. 
Plainti&  moved  for  a  new  trial  on  the  following,  among 
other  grounds: 

1.  Because  the  court  erred  in  permitting  defendant  to 
testify,  over  the  objection  of  plaintifb'  counsel,  as  to  mat- 
ters of  set-off,  expense,  payment,  etc.,  between  him  and 
Steadwell,  as  a  defense  to  the  action  brought  by  Mrs.  Stead- 
well, when  said  defendant  had  failed,  and  did  fail,  to  show 
either  by  his  own  oath  or  any  other  evidence,  that  Mrs. 
Steadwell  was  not  the  hana  fide  owner  of  the  three  notes 
sued  on  by  her. 

2.  Because  the  court  erred  in  handing  to  the  jury  to  be 
carried  into  the  jury  room,  and  which  was  so  carried,  the 
paper  containing  the  questions  on  which  they  were  to  find, 
when  upon  said  paper  were  written  private  memoranda  of 
the  court  in  said  case. 

3.  Because  the  verdict  was  contrary  to  law  and  evidence. 
The  court  overruled  the  motion,  and  plaintiffs  excepted. 
For  the  other  facts  see  the  opinion. 

R  K  Lestbb  ;  H.  A.  Dunwoodt,  for  plaintiffs  in  error, 
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cited  88  follows :  Pleas  bad,  41  Ga.,  38;  Code,  §§3117, 
3126 ;  54  Ga.,  329.  Mistake  of  faet,  4  H.  &  N.,  549 ;  6 
Ad.  &  E.,  469 ;  13  Serg.  &  R,  304 ;  20  Oa.,  600 ;  Code, 
§§2636,  3127;  26  Oa.,  362.  Consideration  as  to  Mrs. 
Steadwell,  Code,  §§2787,  2785 ;  1  Dan.  on  Neg.  Inst.,  135-7 ; 
9  AUen,  253,  45 ;  4  N.  H.,  497. 

P.  W.  Meldbim,  for  defendant,  cited,  on  mistake  as  af- 
fecting Mrs.  Steadwell,  Code,  §§3119,  2743 ;  40  Ga.,  538- 
41 ;  Bouv.  Die    ("  Purehaser.") 

Jackson,  Justice. 

The  two  snits  bj  the  Steadwells  were  consolidated,  and 
the  jury,  nnder  the  charge  of  the  court,  found  for  the  de- 
fendant against  Mrs.  Steadwell  generally,  and  for  the  de- 
fendant against  C.  H.  Steadwell,  a  balance  due  of  over 
three  hundred  dollars.  The  Steadwells  moved  for  a  new 
trial,  which  was  denied  them,  and  they  bring  the  case  before 
us  to  be  reviewed  by  this  court. 

The  motion  was  made  upon  many  grounds,  a  few  only 
of  these  can  be  considered^here,  because  only  a  few  are  ver- 
ified by  the  court  below. 

1.  We  think  that  the  court  erred  in  ruling  as  set  oat  in 
the  fourth  ground  of  the  motion  for  a  new  trial,  in  allow- 
ing the  testimony  about  the  mistake  in  reference  to  the 
partnership  settlement  to  be  introduced  against  Mrs.  Stead- 
well. 

We  see  no  evidence  at  all  in  the  record  going  to  show 
that  Mrs.  Steadwell  was  not  the  hona  fide  owner  of  these 
notes.  Both  her  husband  and  herself  swore  positively  that 
she  was  and  is  such  owner,  that  her  husband  used  her 
money  and  gave  her  the  notes  in  full  discharge  of  the  debt 
he  owed  her — ^and  had  them  made  payable  to  her  by  Morris 
to  extinguish  his,  her  husband's,  debt  to  her — and  there  is 
no  evidence  at  all  to  the  contrary.  It  is  true  that  there  is  a 
letter  introduced,  written  by  Morris,  in  which  he  makes  al- 
lusion to  a  call  on  him  by  Steadwell,  the  husband,  for 


100  SUPREME  COURT  OF  GEORGIA. 


StoAdwell  elal.fft.  Morri«. 


twenty-five  hundred  dollars,  on  cMnoimtj  not  account,  as  ar- 
gued by  defendant  in  error ;  but  that  is  nothing,  and  is  easily 
explained  by  the  fact  that  it  was  quite  natural  that  the 
husband  should  write  for  his  wife^s  money,  and  demand  it 
as  well  as  his  own  from  the  common  debtor.  Besides  the 
letter  of  Steadwell  was  not  introduced  by  Morris,  and  ex- 
actly what  he  did  write  was  unknown  to  the  court  and 
jury.  Morris  owed  Steadwell  over  $1,000.00,  and  Mrs. 
Steadwell  $2,400.00,  besides  interest,  and  he  wrote  Stead- 
well that  he  had  received  his  letter  asking  for  $2,500.00  on 
amount,  but  that  he  could  do  nothing  until  a  certain  suit  by 
Tinker  was  terminated. 

The  three  notes  for  $2,400.00  in  all,  were  made  payable 
to  Mrs.  Steadwell  by  Morris,  and  when  he  did  so  he  agreed 
to  pay  her,  and  she  agreed  to  relinquish  her  debt  on  her 
husband.  So  that  for  these  notes  so  given  to  her  and  made 
payable  to  her,  she  gave  a  full  consideration,  and  it  does  not 
matter  how  or  from  whom  the  consideration  moved.  Code, 
§2747.  So  too,  Mrs.  Steadwell  would  be  injured  if  this 
promise  to  her  by  Morris  were  repudiated  now  by  him,  and 
it  is  a  valid  consideration  if  she  would  be  so  injured.  Code, 
§2740. 

Here,  then,  are  three  promises  to  her  by  Morris  to  pay 
her  $800.00  at  one,  two  and  three  years,  the  only  defense  to 
which  sought  to  be  set  up  by  the  plea  against  her  is  not 
that  she  made  any  mistake,  or  was  concerned  in  any  that 
was  made,  but  that  in  taking  the  account  of  the  value  of  a 
partnership  between  himself  and  another  he  made  a  mis- 
take. To  authorize  a  court  of  equity  to  interfere  in  a  case 
like  this,  there  must  be  mutuality  in  the  mistake,  both  par- 
ties must  be  involved  in  it.  How  was  this  woman  involved 
in  this  mistake  ?  Wherein  is  she  at  fault  at  all  {  Code, 
§3124. 

If  her  husband  honestly  owed  her  this  money  she  stands 
as  firmly  in  court  as  a  stranger,  and  if  Morris  had  made 
these  notes  payable  to  a  stranger  to  Steadwell,  who  would 
say  that  he  could  set  up  this  defense  1 
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It  reaUj  would  seem  to  be  the  case  of  the  sabstitution  of 
one  debtor  for  another.  Morris  was  substituted  for  her 
husband,  and  the  fact  that  he  executed  the  notes  payable 
to  Mrs.  Steadwell,  and  that  she  took  them  with  his  name 
thereto,  and  the  promise  made  directly  to  her,  and  expressed 
plainly  in  the  notes  payable  to  her  and  to  nobody  else,  not 
even  to  bearer  or  order,  ought,  it  would  seem,  to  have  put 
him  on  his  guard,  and  to  have  induced  him  to  inquire  of 
Stead  well  the  reason  why  he  wished  this  done.  Stead  well 
testifies  that  he  told  him  of  his  indebtedness  to  his  wife  as 
the  reason ;  Morris  denies  this,  but  the  very  fact  that  he  was 
required  or  requested  to  make  the  notes  payable  to  the  wife 
was  enough  to  put  him  upon  inquiry.  At  all  events,  if  her 
testimony  and  her  husband's  be  true,  and  it  is  uncontra- 
dicted, the  husband  owed  her  and  substituted  Morris  for 
himself ;  she  took  the  substitute,  and  Morris  authorized  her 
to  do  it  by  making  the  notes  payable  to  her ;  and  if  Morris 
did  not  know  about  her  husband's  debt  to  her,  his  conduct  led 
her  into  the  extinguishment  of  another  debt  and  the  release 
of  another  debtor,  and  her  equity  is  superior  to  his.  See  55 
Oa.,  277 ;  20  Oa.,  403 ;  40  Ga.,  66 ;  60  Ga.,  456. 

2.  But  for  the  fact  that  consent  was  had  to  the  trial  by 
special  questions  and  answers  thereto  by  the  jury,  it  would 
have  been  error  to  have  tried  the  case  in  that  way,  as  it  is  a 
case  at  law ;  but  perhaps  consent  legalizes  it.  Besides,  the 
defense  partook  of  the  nature  of  equity  in  correcting  a  mis- 
take, and,  therefore,  if  the  pleadings  had  been  full,  as  in 
equity,  the  mode  of  trial  may  be  in  accordance  with  law. 
But  certainly  the  party  should  not  consent  and  then  except. 
It  was  certainly  irregular,  however,  for  the  judge  to  send 
out  the  questions  with  his  marginal  notes  thereon  in  penciL 
They  may  have  induced  the  finding,  or  turned  the  scale  in 
the  mind  of  some  juror. 

3.  On  the  main  question  between  Steadwell  and  Morris^ 
upon  which  the  jury  rendered  a  verdict  of  some  three  or 
four  hundred  dollars  for  the  latter,  it  seems  to  us  that  upon 
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the  facts  disclosed  in  this  record,  the  yerdict  cannot  be  sus- 
tained upon  equitable  principles.  Where  both  parties  have 
equal  facilities  to  investigate  the  partnership  business,  where 
the  entire  subject  matter  is  open  to  each,  and  if  there  be 
mistake,  it  arose  out  of  the  negligence  of  the  party  seeking 
to  correct  it,  certainly  equity  would  not  interfere  in  his  be- 
half. Surely  the  verdict  against  Steadwell  is  more  than 
covered  by  the  price  or  purchase  money  of  the  mill,  yet 
Morris  knew  all  about  that  at  the  time  of  the  trade,  or  ouglit 
to  have  known  it,  for  he  bought  the  mill ;  and  it  is  very 
doubtful  if  Steadwell  ever  had  any  part  or  lot  in  it.  Such 
a  mistake  as  leaving  out  an  item  so  plain  as  this  and  so  well 
known  to  Morris,  equity  will  not  relieve  against. 

Again,  equity  would  demand  that  Steadwell,  unless  guilty 
of  fraud,  should  be  put  back  where  he  was ;  but  there  is  in 
this  case  no  offer  on  the  part  of  Morris  to  rescind  the  con- 
tract or  to  put  him  back.  He  bought  out  Steadwell's  busi- 
ness for  a  sum  of  money  which  he  says  was  too  large ;  yet 
he  does  not  offer  to  put  him  back  in  it,  or  pay  anything  for 
his  damage  in  consequence  of  quitting  the  business.  The 
effect  of  the  verdict  is,  that  Morris  got  the  mill  and  the  busi- 
ness of  the  partnership,  and  keeps  them  and  pays  nothing 
therefor.  Steadwell's  offer  was  to  give  or  take ;  to  buy  or 
sell.  Morris  preferred  to  buy,  and  bought  at  a  certain 
price.  If  there  was  a  mistake  about  the  price,  and  it  had 
been  less,  perhaps  Steadwell  would  not  have  sold. 

Even,  however,  if  equity  would  grant  relief  and  correct 
the  mistake,  if  any  was  made,  the  party  seeking  the  correc- 
tion must  move  in  a  reasonable  time.  This  transaction  oo- 
cured  in  1873 ;  and  not  until  1877  or  perhaps  1878,  was 
this  plea  filed.  Steadwell  swears  that  he  bad  no  intimation 
of  any  mistake  until  it  was  filed.  Morris'  letter  to  him 
made  some  objection  to  the  payment  of  the  notes  until  a 
certain  case  was  decided ;  but  intimated  no  objection  to  the 
amount  of  the  notes  or  mistake  in  the  consideration. 

Besides  the  verdict  was  founded,  it  seems,  upon  a  calcu- 
lation sent  out  by  the  judge  by  the  consent  of  parties,  and  in 
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that  calculation  the  price  of  the  mill  is  charged  twice  against 
SteadwelL  The  verdict  and  judgment  in  every  view  we 
are  able  to  take  of  the  case  from  the  record  before  us,  seem 
wrong  and  inequitable  both  against  Mrs.  Steadwell  and  her 
husband ;  therefore  we  reverse  the  judgment  overruling 
the  motion  for  a  new  trial.  See  Dartic  vs.  Dugaa^  65 
Oa.,  484. 
Judgment  reversed. 


Bolton  v$,  Dukoak. 

Where  a  landlord  oegotiated  a  rent  note  by  an  indorsement,  which 
stated  that  he  should  collect  the  rents  and  pay  them  to  the  transferee, 
he  stUl  retaining  possession  thereof,  a  distress  warrant  would  lie  in 
his  favor  against  the  tenant. 

Distress  warrant.  Landlord  and  tenant.  Before  Judge 
Cbisp.    Lee  Superior  Court.    March  Term,  1878. 

Beported  in  the  decision. 

Wabsen  '&  HoBBs,  for  plaintiff  in  error,  cited  46  Oa*^ 
394;  Code,  Sup.,  §387 ;  1  KMy,  812,  313 ;  26  (?«.,  395 ; 
9  lb.,  589. 

C.  B.  WooTEN ;  WooTEK,  Jones  &  Davis,  for  defendant. 

Warner*  Chief  Justice. 

This  case  came  before  the  court  below  on  a  certiorari 
from  a  justice  court  on  the  hearing  of  which  the  court  sus- 
tained the  certiorari.  It  appears  from  the  return  of  the 
magistrate  and  the  evidence  in  the  record,  that  Bolton  had 
sued  out  a  distress  warrant  against  Duncan  on  the  following 
instrument,  with  the  following  entries  thereon  : 

"  By  the  first  of  October  next,  we,  or  either  of  us,  prom- 
ise to  pay  Turner  &  Bolton,  or  bearer,  nine  hundred  pounds 
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of  lint  cotton,  to  class  good  ordinary,  and  to  be  delivered  in 
Albany.    January  15th,  1877. 

(Signed)  Mobbs  Dukoak, 

Gus.  Washington." 

^^  I  transfer  the  within  note  to  J.  H.  Bolton,  to  do  as  he 
pleases  with  it,  16th  March,  1877. 

(Signed)  H.  E.  Turnicr." 

"Albany,  Ga.,  March  17th,  1877.  For  value  received,  I 
transfer  the  within  note  to  N.  F.  Mercer,  with  all  the  pow 
ers  vested  in  me  as  landlord,  to  take  control  of  and  act  in  any 
capacity  as  landlord,  etc.,  and  I  am  to  collect  the  rents  and 
pay  proceeds  to  him.  (Signed)  J.  H.  Bolton." 

It  also  appears  from  the  evidence  in  the  record,  that  Tur- 
ner &  Bolton  were  co-landlords,  and  that  in  division  of  the 
rents,  the  note  distrained  on  was  given  for  rent  of  part  of 
their  lands,  and  was  transferred,  as  appears  by  the  transfer 
of  Turner,  to  Bolton,  The  court  below  sustained  the  eer- 
tiarari  on  the  ground  that  the  remedy  by  distress  warrant 
did  not  lie  in  favor  of  Bolton,  he  having  transferred  and 
assigned  the  rent  note  on  which  the  distress  warrant  was 
based.    Whereupon  the  defendant  in  certtorari  excepted. 

The  indorsement  of  Bolton  on  the  note  was  not  an  abso- 
lute, but  a  qualified  indorsement.  If  he  had  made  an  abso- 
lute indorsement  of  the  note,  and  had  delivered  it  to  Mer- 
cer, he  would  have  become  liable  for  the  payment  of  it  as 
such  indorser,  but  it  is  evident  from  the  terms  of  the  in- 
dorsement that  such  was  not  his  intention,  nor  the  legal 
effect  of  it.  Bolton  retained  possession  of  the  note,  was  to 
control  it,  collect  it,  and  pay  the  proceeds  thereof  to  Mer- 
cer, so  as  to  protect  himself  from  liability.  See  LeUner  vs. 
Miller^  49  (?a.,  486.  In  view  of  the  facts  disclosed  in  the 
record,  the  court  erred  in  sustaining  the  certiorari. 

Let  the  judgment  of  the  court  below  be  reversed. 
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Jones  vs.  Ckumlet. 

The  record  of  the  homestead  proceedings  should  show  oat  ot  whose 
property  the  applicant  seeks  to  have  the  homestead  set  apart,  so  that 
the  creditors  of  such  owner  may  be  notified  that  their  interests  are 
attacked,  and  in  the  event  that  a  wife  makes  such  application  for 
the  benefit  of  her  husband  and  six  minor  children,  who  is  her  hus- 
band, and  whether  the  homestead  is  to  be  carved  out  of  her  own  or 
his  property,  must  appear. 

HomeBtead.  Before  Judge  Oeibp.  Bandolph  Superior 
Court,    May  Term,  1878. 

Eeported  in  the  opinion. 

H.  FiBLDEB,  for  plaintiff  in  error,  cited  59  Ga.^  235 ;  Ibid., 
355. 

JoHK  T.  Clarke  &  Son,  for  defendant,  cited  55  Ga,j  182 ; 
60  Ibid.j  216 ;  56  IStd.,  520 ;  59  Ibid.,  235 ;  Wicker  V8. 
Schojiddy  Ha/tt  vs.  Blocks  Dams  vs.  Wilson^  (August  term, 
1878,  not  yet  reported);  2  How.,  838,  339. 

Jaokson,  Justice. 

This  was  a  judgment  upon  an  agreed  state  of  facts. 

It  was  admitted  that  the  title  to  the  land  levied  on  had 
been  in  the  defendant  in  fi.  fa..,  at  the  time  application 
for  homestead  was  made,  and  it  was  sought  to  take  it  out 
of  him  by  a  homestead  set  apart  therein  for  his  family. 
The  single  question  is,  was  the  homestead  set  apart  so  as  to 
yest  the  title  in  the  family  of  the  defendant  ? 

Mrs.  M.  B.  Crumley  made  the  application  which  is  agreed 
to  have  been  as  follows :  ^^  The  petition  of  Mrs.  M.  B.  Crum- 
ley of  said  county,  respectfully  showeth  that  she  is  the 
head  of  a  family,  consisting  of  herself  and  husband,  and  six 
ntinor  children,  and  that  she  desires  (under  the  provisions 
of  section  first,  article  seven  of  the  constitution,  and  an  act 
of  the  general  assembly  to  provide  for  setting  apart  a  home- 
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Btead  of  realty  and  personalty,  etc.,  approved  October  8, 
1868,)  to  have  laid  off  and  Bet  apart  to  be  exempt  from  levy 
and  sale,  as  a  homestead  for  the  nse  of  her  said  family,  on 
or  out  of  lots  of  land  (inclading  the  lot  claimed)  whereon  A. 
A.  Cmmley  now  lives,  etc.,  etc.  She  therefore  prays  an 
order,  etc.,  etc." 

Under  this  application  a  survey  and  plat  was  made  and 
returned  by  the  county  surveyor,  including  this  lot  therein. 

The  land  was  claimed  by  A.  A.  Crumley,  for  his  family, 
and  the  court  sustained  it,  thefi^fa.  and  mortgage  of  plain- 
tiff being  junior  to  the  homestead. 

It  will  be  observed  tliat  it  nowhere  appears  on  the  face 
of  the  papers  whose  land  it  was  that  this  head  of  a  family 
wished  to  have  a  homestead  in,  whether  her  own  or  another's. 
It  simply  appears  that  a  person  named  A.  A.  Crumley  lived 
thereon  when  she  applied,  but  it  is  not  stated  that  he  is  her 
husband. 

When  this  application  was  made  by  her,  did  the  creditors 
of  her  husband  have  notice  so  as  to  fight  the  application  t 
These  papers  do  not  show.  In  our  judgment  the  applica- 
tion is  so  defective,  the  judgment  and  record  so  uncertain, 
that  it  does  not  pass  the  title  out  of  the  defendant  in  fi-fa. 
into  this  family.  It  is  strange  that  she  should  be  the  head 
of  a  family,  including  her  husband,  any  way ;  and  strange 
as  the  times  are,  and  great  as  have  been  the  changes  made 
in  women's  rights,  we  are  not  aware  that  the  law  has  yet 
reversed  the  bible,  and  set  her  over  her  husband  as  his 
head. 

Judgment  reversed.  - 


Hawkins  vs.  Thb  Gboroia  National  Bank. 

A  garnishee  under  a  void  process  is  not  relieved  from  paying  internet 
on  the  money  in  his  hands,  especially  where  it  does  not  appear  that 
such  money  had  heen  set  apart  to  answer  the  summons,  or  was  not 
used  in  his  business. 
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Gamiehment.  Interest.  Before  Judge  Crisp.  Sumter 
Snperior  Court.     October  Adjourned  Term,  1877. 

On  February  28,  1872,  Hawkins,  who  was  a  debtor  of  the 
Georgia  National  Bank,  was  served  with  summons  of  garn- 
ishment in  a  case  of  the  state  against  said  bank.  This  re- 
mained until  9th  March,  1876,  when  it  was  dissolved.  The 
summons  was  issued  directly  from  Fulton  superior  conrt, 
and  was  served  on  Hawkins,  who  resided  in  Sumter  county ; 
plaintiff  therefore  claimed  that  the  proceeding  was  void. 
The  only  question  now  raised,  is  whether  Hawkins  is  liable 
to  the  bank  for  interest  while  under  garnishment  The 
court  below  held  him  liable,  and  he  excepted. 

Hawkfns  &  Hawkins,  for  plaintiff  in  error,  cited  Code, 
§3546. 

Ou  CBRT  &  Son,  for  defendant,  cited  Code,  §3537. 

Warner,  Chief  Justice. 

The  only  question  made  in  this  case  is  whether  a  garn- 
ishee who  has  been  summoned  as  such  by  virtue  of  a  void 
process  is  liable  for  interest  on  the  money  in  his  hands,  ac- 
cording to  the  provisions  of  the  3546th  section  of  the  Code. 
We  think  he  is  liable  for  interest,  especially  when  it  is  not 
made  to  appear  that  he  kept  the  money  set  apart  to  answer 
the  summons  of  garnishment  and  did  not  use  it  in  his  own 
business.     Geo,  Ins.  dk  Trust  Co.  vs,  Oliver^  1  Kdlyj  38. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Allen,  administrator,  vs.  Morgan  et  aL 

1.  An  adminifltrator  who  has  sold  the  reversionary  or  remainder  In- 
terest in  the  land  of  the  intestate  to  his  widow,  who  was  tenant  in 
dower  thereof,  and  who  said  in  effect  to  the  purchasers  of  the  entire 
fee  from  ihe  widow,  that  if  they  bought  they  would  get  good  title 
8 
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to  the  fee,  as  he  had  sold  and  she  had  bought  the  remainder,  and  he 
had  plenty  of  what  was  coming  to  her  from  the  estate  to  pay  for  it, 
and  thus  induced  them  to  buy  and  pay  for  the  land,  and  to  suffer 
injury  if  he  sell  the  fee  in  the  land,  so  once  administered  by  him.  as 
he  threatened  to  do,  is  estopped,  and  will  be  perpetually  enjoined 
from  the  re -sale  thereof. 
2.  An  attorney,  present  when  the  conversation  took  place  between  the 
administrator  and  the  parties  contemplating  the  purchase,  is  com- 
petent to  testify  though  the  administrator  be  dead  eVen  though  he 
was  the  advising  counsel  of  the  purchasers,  especially  where  the  evi- 
dence of  the  administrator  at  a  former  trial  is  in  court  and  could  be 
used,  and  was  used,  on  the  pending  trial. 

Estoppel.  Administrators  and  executors.  Witness.  Be- 
fore Judge  Crisp.  Sumter  Superior  Court.  April  Ad- 
journed Term,  1878. 

Reported  in  the  opinion. 

S.  C.  Elam;  R  F.  Lyon,  for  plaintiff  in  error,  cited  as 
follows:  Injunction  wrong,  44  Ga.y  634.  On  competency 
of  witness,  59  Ga.,  342.     On  charge,  54  Oa.^  177. 

W.  A.  Hawkins,  for  defendants. 

Jackson,  Justice. 

The  facts  made  by  the  bill,  and  fully  supported  by  the 
evidence,  make  the  case  of  the  sale  by  a  former  administra- 
tor, named  Boone,  of  the  remainder  of  a  dower  estate  in  the 
widow  of  an  intestate,  and  the  purchase  thereof  by  the 
widow,  and  her  sale  of  the  entire  estate  to  the  father  of  com- 
plainants, two  gentlemen  named  Morgan,  for  them,  and 
deed  made  to  them  of  the  fee  by  the  widow,  and  their  pos- 
session of  the  land  under  the  deed ;  and  the  fact  that  before 
the  purchase  the  administrator  was  consulted  as  to  the  title  in 
the  fee  of  the  widow,  that  he  pronounced  it  good,  and  stated 
that  he  had  sold  and  she  had  bought  the  remainder,  and  held 
the  dower  estate,  that  at  the  time  she  bought  at  his  administra- 
tor's sale,  the  estate  owed  her  much  more  than  the  price  of 
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the  remainder  which  was  $2,000.00,  and  hence  the  pnrchaee 
money  was  not  paid,  and  that  at  the  date  of  the  sale  by  the 
widow  to  the  Morgans,  he  was  still  largely  indebted  to  her 
on  account  of  her  claims  against  the  estate. 

The  court  charged  the  jury  to  the  effect,  that  if  the 
administrator  had  sold  the  estate  in  remainder  under  such  a 
state  of  facts  and  had  told  these  people  who  bought  from 
the  purchaser  at  his  sale,  who  was  the  tenant  in  dower,  and 
who  had  bought  the  remainder  at  his  sale,  that  she  thus  held 
the  fee  and  that  they  would  be  safe  in  the  purchase  from 
her,  that  then  the  administrator  was  estopped  from  selling 
the  remainder  again,  and  that  if  they  so  believed,  equity 
would  decree  a  perpetual  injunction,  prohibiting  the  ad- 
ministrator from  selling  the  land  again,  which  was  the 
prayer  of  the  bill.  The  jury  so  found,  and  a  decree  was 
entered  upon  their  verdict  granting  a  perpetual  injunction, 
and  error  is  assigned  upon  the  charge  and  the  consequent 
Verdict  and  decree. 

1.  We  think  that  the  charge  and  verdict  and  decree  are 
right.  The  remainder  and  the  dower  were  fully  adminis- 
tered ;  the  last  was  set  apart  and  the  first  was  sold  by  the 
administrator ;  these  purchasers  from  the  tenant  in  dower 
who  bought  the  remainder  at  his  sale,  were  misled  by  the 
administrator ;  they  paid  out  their  money  on  the  faith  of  his 
statement,  and  he  ought  in  equity  to  be  estopped  from  selling 
the  remainder  again.  The  Code,  secOon  3753,  declares  that 
"  admissions  upon  which  other  parties  have  acted,  either  to 
their  own  injury  or  for  the  benefit  of  those  making  the  ad- 
missions, and  similar  cases  where  it  would  be  more  unjust 
and  productive  of  more  evil  to  hear  the  truth  than  to  for- 
bear investigation,"  will  estop  the  party. 

These  parties  acted  upon  this  admission,  paid  money  and 
gave  notes,  and  would  be  injured  if  the  administrator  were 
allowed  to  sell  this  land,  which  they  bought  and  paid  for  in 
consequence  of  this  admission. 

It  has  been  argued  that  it  will  not  do  to  conclude  creditors 
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and  heirs  of  an  estate  by  the  admissions  of  the  administra- 
tor ;  but  the  creditors  and  heirs  do  not  appear  to  be  inter- 
ested. The  administrator  is  personally  bonnd  to  them ;  the 
'  securities  on  his  bond  are  bound  to  make  good  to  them  his 
failure  to  collect  from  the  widow  this  purchase  money,  which 
he  failed  to  collect  out  of  the  widow  when  he  had  plenty  of 
funds  coming  to  her.  In  any  view,  we  think  the  adminis- 
trator estopped. 

2.  But  it  is  said  that  Hawkins  was  not  a  competent  wit- 
ness, and  that  the  court  erred  in  allowing  him  to  testify. 
Col.  Hawkins  was  the  advising  counsel  of  the  widow,  it  ap- 
pears from  the  evidence,  and  probably  he  was  consulted  by 
the  Messrs.  Morgan ;  but  he  was  not  their  agent  to  make 
the  trade  with  Boono.  If  he  had  been,  he  could  not  probably 
have  been  sworn  under  the  principle  announced  in  Odum  vs. 
Gill,  59  6ra.,  180 ;  but,  under  the  facts  here,  he  was  com- 
petent, though  Boone  was  dead,  especially  as  Boone  had 
been  sworn  on  a  former  trial,  and  his  evidence  was  in  court, 
and  was  afterwards  used  in  the  case. 

That  testimony  of  Boone  is  full  on  the  point ;  but  it  is 
overwhelmingly  overthrown  by  that  of  several  other  wit- 
nesses, and  it  stands  by  itself ;  all  the  others  who  swear  on 
the  point  representing  the  transaction  as  alleged  in  the  bill. 

The  decree  is  right  under  the  evidence,  and  must  be  af- 
firmed. 

Judgment  affirmed. 


*   McLendon  et  al,  V8.  McLendon  et  al. 

When  a  judge  has  certified  one  bill  of  exceptions,  his  statutory  power 
is  exhausted.  He  has  no  authority  to  certify  a  second.  As  the  first 
was  not  served,  the  writ  of  error  must  be  dismissed. 

Practice  in  the  Supreme  Court,    August  Term,  1878. 

Beported  in  the  decision. 
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Simmons  &  Piokbtt  ;  J.  H.  Gubbrt,  for  plaintiffs  in  error. 
J.  6.  Parks,  by  Jackson  &  Lumpkin,  for  defendants, 

Wabkbr,  Chief  Justice. 

When  this  case  was  called  upon  the  docket,  a  motion  was 
made  to  dismiss  it,  on  the  ground  that  the  original  bill  of 
exceptions  in  the  case,  signed  by  the  judge,  had  not  been 
served  as  required  by  law.  It  appears  that  on  the  15th  day 
of  December,  1877,  the  bill  of  exceptions  was  signed  and 
certified  by  the  judge,  and  filed  in  the  clerk^s  office  on  the  24th 
of  December,  1877.  When  the  clerk  went  to  make  out 
the  record  for  this  court,  he  discovered  that  the  bill  of  ex- 
ceptions had  not  been  served,  and  called  the  attention  of 
one  of  the  plaintiffs'  counsel  to  that  fact  on  the  28th  of  De- 
cember, 1877,  who  asked  leave  to  let  him  take  the  bill  of 
exceptions  and  serve  it  on  the  opposing  counsel.  The  counsel 
took  the  bill  of  exceptions  from  the  clerk's  office,  but  never 
returned  it.  On  the  1st  day  of  January,  1878,  counsel  for  the 
plaintiffs  in  error  stated  to  the  clerk  that  the  bill  of  exceptions 
had  been  lost,  and  handed  to  the  clerk  another  bill  of  ex- 
ceptions, signed  and  certified  by  the  judge  on  the  31st  of 
December,  1877,  and  which  was  filed  in  the  clerk's  office  on 
the  1st  of  January,  1878,  and  served  on  the  opposite  party 
on  the  2d  of  January,  1878.  When  the  judge  signed  and 
certified  the  bill  of  exceptions  in  the  case  on  the  15th  of 
December,  1877,  he  had  exhausted  the  power  conferred  on 
him  by  law  in  regard  to  the  signing  and  certifying  a  bill  of 
exceptions  in  that  case,  and  inasmuch  as  the  bill  of  excep- 
tions signed  and  certified  by  the  judge  on  the  15th  of  De- 
cember, 1877,  was  not  served  on  the  opposite  party  as  re- 
quired by  law,  the  writ  of  error  must  be  dismissed. 


Callaway  i;«.  Harrold,  Johnson  &  Co. 

1.  Process  directed  to  the  sheriff  of  Lee  county  is  not  authority  to  the 
sheriff  of  Bibb  to  serve  a  defendant  in  Bibb  when  a  second  original 
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U  made  out  for  the  latter  county ;  tlie  procees  abould  be  amended, 
and  the  defendaat  be  served  regularly,  the  declaration  being  agaioBt 
all  the  defendants  as  residents  of  Lee,  and  the  defendant  so  served 
may  take  advantage  of  the  defect  at  the  second  or  trial  terra,  and  is 
entitled  to  a  term  to  be  regularly  served.  Jacssok,  J  ,  djibitanU. 
A  party  who  writes  h[s  name  on  the  face  of  a  note  with  the  word 
"indorser"  thereafter,  is  either  a  joint  maker  or  indorser,  and  may 
be  sued  with  the  other  makers,  the  note  being  payable  to  bearer, 
tbe  original  payee  not  indorsing  it,  and  the  fact  that  he  Is  described 
as  indorser  In  Ibe  statutory  form  makes  no  difference,  the  note  being 
full;  copied  and  annexed  thereto  wiih  tbe  signature  and  tbe  place 
where  put  on  tbe  note,  and  tbe  word  "  Indorser  "  added. 

Proc«88.  Service.  Practice  in  the  Superior  Conrt.  Prom- 
sory  notes.  Indoreement.  Before  Judge  Crisp.  Lee 
iperior  Court.     March  Term,  1878. 

Reported  in  the  opinion. 

D,  A,  Vason,  for  plaintiff  in  error,  cited  as  follows :  As 
second  original,  Code,  §3341 ;  35  Oa.,  209  ;  44  lb.,  178; 

)  Ga.,  454.     On  the  natare  of  the  contract,  Story  on  Prom. 

otes,  §133,  59, 458,  461 ;  Chitty  on  Bills,  p.  266 ;  8  John., 

};  2  Hill,  188;  8  Pick.,  423;  llJohn.,  221 ;  lPetere,476; 

)  Oa.,  454. 

W.  A.  Uawkiks,  for  defendants. 

iCKBON,  Justice. 

This  was  an  action  in  the  statutory  form  on  a  note  against 
veral  defendants  as  makers,  and  Paul  and  Callaway  as  in- 
>rBer&.  It  appeared  from  the  papers  that  all  the  defend- 
ite  were  declared  against  as  residents  of  the  county  of  Lee, 
id  yet  that  a  second  original,  with  process  directed  to  the 
icriff  of  Lee,  and  not  to  the  sheriff  of  Bibb  county,  had 
sen  sent  to  Bibb  and  served  upon  Callaway  there,  who  was 
resident  of  that  connty.  Whereupon  a  motion  was  made 
'  dismiss  as  to  Callaway,  which  the  court  refused.  The 
aintiff  was  theu  allowed  to  amend  the  declaration  and  the 
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second  original  so  as  to  allege  that  Callaway  was  a  citizen 
and  resident  of  Bibb,  which  was  allowed.  Thereupon  Cal- 
laway moved  that  he  be  served  regularly  with  the  amended 
papers,  and  insisted  upon  a  term  for  that  purpose,  which 
was  denied  him.  Callaway  then  insisted  that  he  could  not 
be  sued  at  all  in  the  action  with  the  other  defendants,  because 
he  was  merely  a  guarantor  on  the  note,  and  not  indorser — 
the  payee  not  having  indorsed  it — ^and  again  moved  to  dis- 
miss as  to  him,  which  was  again  denied  him ;  and  error  is 
assigned  upon  all  these  rulings. 

1.  The  court  did  not  err  in  refusing  to  dismiss  the  action 
on  account  of  defective  service  upon  Callaway,  or  his  resi- 
dence in  Bibb  not  being  set  out  in  the  declaration,  nor  in 
the  amendment  allowed ;  but  this  court  is  of  the  opinion 
that  the  superior  court  did  err  in  not  having  the  process  di- 
rected to  the  sheriff  of  Bibb  in  the  second  original,  and 
granting  a  term  that  Callaway  might  be  regularly  served. 
The  idea  of  this  court  is  that  the  service  by  the  sheriff  of 
Bibb  without  process  directed  to  him  is  no  service,  and  that 
after  the  papers  had  been  amended  and  the  process,  too,  in 
the  second  original,  which  seems  not  to  have  been  amended 
at  all,  Callaway  should  be  served  again.  And  this  seems 
to  have  been  the  course  pursued  in  18  Georgiaj  496. 

My  own  opinion  is,  that  as  Callaway  did  not  come  in  to 
make  his  objections  until  the  trial  term,  and  then  came  in 
under  this  service,  defective  and  irregular  as  it  was,  the  pa- 
pers, process  and  all,  might  have  been  amended  instanterj 
and  the  case  proceed  at  once.  The  act  of  1818,  Cobb,  488, 
is  very  broad,  broader  than  where  codified  in  our  Code,  sec- 
tion 3345,  and  its  object  seems  to  me  to  have  been  to  dis- 
pense with  delays  on  account  of  these  technical  exceptions 
where  the  party  had  substantial  notice.  But  as  a  different 
course  was  pursued  in  the  case  cited,  I  yield  to  my  brethren 
and  do  not  dissent,  though  Judge  Lumpkin^s  reasoning  in 
18  Ga.  would  seem  to  accord  with  the  view  I  express. 

3.  The  other  objection  that  Callaway  is  not  an  indorser 
but  a  mere  guarantor,  and  cannot  be  sued  with  these  co-de- 


114  SUPREME  COURT  OF  GEORGIA. 

The  Soathwestem  Railroad  tw.  Hankenon. 

fondants,  we  all  think  unsound,  because  though  his  name  be 
on  the  face  of  the  paper  with  "indorser"  annexed  to  it,  the 
law  makes  him  a  joint  maker  with  the  others,  or  an  indorser, 
immaterial  which,  the  note  having  been  made  payable  to 
bearer.  See  13  Ga,^  311 ;  26  6^a.,  223.  He  is  liable  any  way 
in  this  action. 

The  judgment  is  reversed  solely  because  of  the  want  of 
process  directed  to  the  sheriff  of  Bibb,  and  the  defendant 
Callaway  must  be  served  over  again  when  the  process  is 
amended. 

The  description  as  indorser  in  the  note  is  surplusage,  or 
may  be  amended  if  necessary,  the  form  of  action  being  the 
statutory  form,  and  the  note  and  signature  being  fully  copied 
and  annexed. 

Judgment  reversed. 


Thb  Southwestern  Kailroad  vb.  Hakkbbsox. 

If  one  voluntarily  becomes  drunk,  and  consequently  falls  down,  or  lies 
down,  in  a  state  of  insensibility  on  a  railroad  track,  so  that  he  is  in- 
jured by  a  passing  train,  he  cannot  recover  for  injuries  so  received, 
even  though  there  may  have  been  contributory  negligence  on  the 
part  of  employees  of  the  road. 

Bailroads.  Negligence.  Damages.  Before  Judge  Crisp. 
Macon  Superior  Court.    December  Term,  1877. 

Reported  in  the  decision. 

R.  F.  Lyon,  for  plaintiff  in  error,  cited  Code,  f§2972, 8083, 
8084 ;  69  &a.,  593. 

W.  A.  Hawkins,  for  defendant 

Warner,  Chief  Justice. 

The  plaintiff  brought  his  action  against  the  defendant  to 
recover  damages  alleged  to  have  been  done  to  him  by  the 
running  of  its  train  of  cars  upon  its  railroad.  On  the  trial  of 
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the  case  the  jury,  under  the  charge  of  the  court,  found  a 
verdict  for  $350.00.  The  defendant  made  a  motion  for  a 
new  trial,  on  the  grounds  therein  stated,  which  was  over- 
ruled, and  the  defendant  excepted. 

The  following  evidence  was  had  upon  the  trial  of  the 
case: 

Richard  Hankerson,  the  plaintiff,  testified  :  Was  in  Mar- 
shallville  the  day  he  was  hurt ;  had  been  drinking  some 
whisky  ;  had  taken  several  drinks ;  does  not  know  how  many, 
but  was  not  drunk  ;  started  at  two  o'clock  to  go  to  Fort  Val- 
ley by  dirt  road ;  when  he  reached  Massey's  crossing  over 
the  railroad  track,  he  had  something  like  a  swimming  in  the 
head,  such  as  he  had  several  times  previously^  and  he  sat 
down — whether  on  the  cross-ties,  the  rails  of  the  railroad 
track,  the  causeway,  the  bridging  over  the  railway  track,  or 
on  the  ground,  he  does  not  recollect,  and  cannot  tell ;  recol- 
lects nothing  further  until  he  came  to  himself  on  the  train, 
on  the  way  to  Fort  Valley,  where  he  was  carried  by  the 
train  and  put  off,  and  his  wounds  dressed ;  one  iinger  was 
broken,  hand    mashed,  arm  broken    near  the    wrist,  his 
shoulder  and  wrist  mashed,  and  his  head  hurt ;  knows  his 
arm  was  broken,  because  the  old  gentleman  who  dressed  it 
put  splits  on  it,  and  there  is  the  scar  on  his  arm  near  the 
wrist  to  show  where  it  was  broken  ;  suffered  a  great  deal  of 
pain  ;  could  not  do  any  work  for  ninety  days ;  is  a  carpen- 
ter, and  his  wages  worth  $2.50  per  day,  which  he  received 
at  the  Dixie  shops  in  Macon,  and  had  just  finished  a  job  for 
Capt.  Douglas,  and  was  out  of  one,  and  on  his  way  to  Fort 
Valley  to  look  for  one ;  all  this  happened  on  the  16th  day 
of  February,  1876. 

Wm.  Gugel,  the  engineer  on  the  train  that  ran  over  Hanker- 
son,  in  February,  1875,  testified  as  follows:  When  he  got  to  the 
blow-post,  400  yards  from  Massey's  crossing,  7  miles  below 
Fort  Valley,  and  when  he  commenced  blowing  the  whistle, 
saw  an  object  lying  on  the  track  just  beyond  the  crossing, 
which  he  took  to  be  a  hog  that  had  been  killed  by  a  freight 
train  just  ahead  of  him;  when  he  got  within  100  or  125 
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yards  of  this  object  he  discovered  that  it  was  a  man,  lying 
between  the  rails  with  his  head  on  a  stringer  close  up  to  the 
rail  and  his  body  and  legs  doubled  up  towards  the  next 
stringer  and  between  them ;  as  soon  as  he  discovered  this 
he  blew  on  brakes,  reversed  the  engine,  blew  the  whistle  at 
him  in  short,  sharp  and  loud  toots  in  order  to  arouse  him ; 
the  brake  at  the  engine  was  put  on  hard,  and,  as  far  as  he 
could  tell,  all  the  brakes  of  the  train  were  put  on  ;  he  blew 
them  on  as  often  as  three  times ;  from  the  time  he  dis- 
covered tliat  it  was  a  man,  and  not  a  dead  hog,  as  he  first 
supposed,  everything  was  done  that  could  possibly  be  done 
by  himself,  and  all  the  employees  of  the  train,  to  prevent 
the  train  from  running  over  him  ;  but  all  failed,  the  train 
running  over  and  past  him,  so  that  the  rear  end  of  the  train 
passed  him  some  two  car-lengths,  or  about  120  feet. 

The  road  above  and  below  this  point  is  perfectly  straight 
and  very  level,  so  that  objects  can  be  seen  on  the  track  sev- 
eral miles,  and  for  this  reason  they  are  not  in  the  habit  of 
slackening  as  they  approach  the  crossing,  unless  somebody 
or  something  is  about  to  cross;  and  the  reason  that  they  did 
not  see  that  this  was  a  man  earlier  was  that  he  was  not  on 
the  crossing,  but  beyond  and  down  between  the  stringers, 
behind  the  elevation  caused  by  the  crossing,  which  is  a 
sort  of  bridge  of  planks  raised  to  a  level  with  the  top  of 
the  rails,  so  as  to  enable  carriages  to  cross  with  ease  and 
safety ;  and  it  was  not  until  they  neared  the  crossing  so  as  to 
see  over  and  beyond  it  to  where  Hankerson  was  lying,  some 
ton  or  twelve  feet  beyond,  that  they  could  see  that  it  was  a 
man,  and  then  tliey  were  too  near  him  to  take  up  the  train, 
with  all  the  means  in  their  control,  until  it  had  passed  over 
hiuu  Had  they  commenced  checking  the  train  at  the 
blow-post^  which  they  did  not,  and  trying  to  take  her  up, 
tlioy  could  have  done  so  before  reaching  him.  The  train 
oonsistiH)  of  au  engine  and  five  cars.  As  soon  as  he 
stopped  the  train  he  ran  back  to  Hankerson.  One  of  his 
fingi^rs  was  bixikon  or  mashed,  and  otherwise  he  appeared  to 
be  vory  alightly  injured ;  saw  a  little  blood  on  his  head.    They 
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picked  him  up,  put  him  on  the  train,  and  carried  him  to  Fort 
Valley,  where  they  pnt  him  off  in  charge  of  some  people 
there.  He  was  drank — ^very  drank — smelt  strong  of  whis- 
ky— ^and  as  they  carried  him  into  the  car  he  was  perfectly 
limber. 

Tliey  do  not  stop  or  check  the  train  for  hogs  or  dogs,  but 
trust  to  scare  them  off  if  they  can,  but  if  they  cannot  they 
do  not  stop ;  this  is  their  order.  If  they  did  they  could  not 
make  schedule  time. 

Pat  Morris,  for  defendant :  Was  on  the  train  the  day 
Hankerson  was  run  over ;  ran  back  through  the  car,  getting 
out  at  tbe  rear  end  ;  found  him  lying  between  the  rails,  his 
head  on  a  stringer  close  up  to  the  rail,  and  his  body  drawn 
up  between  that  and  the  other  rail.  One  finger  was  broken, 
otherwise  he  appeared  very  slightly  injured.  He  was  very 
drunk ;  had  a  flask  partly  filled  with  whisky  in  his  pocket. 
We  picked  him  up,  put  him  on  the  train  and  carried  him  to 
Fort  Valley.  I  was  on  the  car  with  him  from  the  time  he 
was  pnt  on  until  he  was  pnt  off  at  Fort  Valley.  He  did 
not  roose  up  up  to  the  time  we  left  him.  He  stirred  a  little, 
and  groaned  slightly  but  showed  no  signs  of  consciousness. 
He  was  in  a  state  of  drunken  insensibility,  perfectly  limber. 
He  had  no  liquor — that  is,  he  drank  none,  from  the  time 
he  was  taken  up  until  he  was  put  off,  as  before  stated. 

J.  M.  Langley :  Saw  Hankerson  in  Marshallville  the  day 
he  was  run  over ;  was  in  a  bar-room,  with  a  flask  or  bottle 
partly  filled  with  white  corn  whisky ;  wanted  witness  to 
drink  with  him,  which  he  declined  ;  saw  him  take  one  drink, 
and  appeared  to  be  under  its  influence ;  this  was  about  9 
o'clock  in  the  morning ;  saw  him  again  about  2  o'clock,  when 
he  was  going  along  the  road  from  Marshallville  to  Fort 
Valley ;  passed  witness  at  a  house  on  the  road ;  saw  him 
stagger  as  he  walked  along  the  road. 

Dr.  P.  Timberlake :  It  is  three  miles  from  Marshallville  to 
crossing,  and  the  road  is  straight  for  two  or  three  miles  at 
the  crossing. 

Thos.  P.  Lloyd :  Was  at  Fort  Valley  the  day  that  Hanker- 
son  was  brought  up  and  put  off  the  train  ;  he  saw  him  taken 
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off  the  train  immediately  after ;  he  was  very  drank — stu- 
pidly 80 ;  saw  a  flask  partly  filled  with  whisky  taken  from 
him. 

William  S.  Wallace :  Was  present  when  Hankerson  was 
taken  off  the  train  at  Fort  Valley  the  day  he  had  been  run 
over  by  the  train  ;  went  to  him ;  examined  him ;  took  hold 
of  him ;  with  others  stood  him  up  on  his  feet ;  he  was  drunk 
— very  drunk — ^so  drunk  and  limber  that  he  could  not  stand ; 
when  rested  on  his  feet,  they  would  give  way  and  bend 
under  him,  he  giving  way  and  sinking  down  totally  helpless 
and  stupidly  drunk ;  one  finger  was  broken,  a  slight  scratch 
on  his  head,  and  a  bruise  or  two  about  his  person,  were  all 
the  signs  of  injury  that  I  saw ;  after  he  got  sober  enough  to 
walk  about,  he  cursed  the  railroad  boisterously,  saying  it 
would  take  more  than  that  railroad  to  hurt  him. 

J.  N.  Waldin,  G.  W.  Matthis,  A.  W.  Mitchell,  Dr.  D.  N. 
Austin,  and  J.  J.  Dasher,  by  interrogatories :  Have  seen  the 
plaintiff;  have  no  personal  acquaintance  with  him;  were 
present  at  Fort  Valley,  in  1875  or  1876,  when  a  man  calling 
himself  Hankerson  was  brought  from  below  and  put  off  at 
Fort  Valley  ;  A.  W.  Mitchell  does  not  remember,  the  bal- 
ance think  it  was  about  the  20th  of  February,  1875 ;  all  were 
present  when  he  was  put  off  the  car;  he  was  carried  to  the 
road  master's  office,  and  kept  there ;  he  was  drunk  and  in- 
sensible ;  he  remained  in  that  condition  for  several  hours ; 
we  do  not  remember  anything  he  said  or  did  after  he  be- 
came sober.  J.  J.  Dasher  saw  him  next  morning  get  on  the 
train,  and  saw  nothing  improper  in  his  conduct ;  we  do  not 
remember  his  having  anything  in  his  possession  except  a 
flask  containing  some  whisky ;  he  was  injured — one  finger 
was  broken,  and  some  bruises  on  his  head  and  on  his  shoul- 
der ;  the  wounds  were  slight,  except  the  finger. 

Dr.  D.  N.  Austin :  I  dressed  his  wounds.  I  saw  him  when 
he  was  taken  off  the  train ;  he  was  very  drunk.  I  examined 
him  as  a  physician  and  found  one  finger  broken,  and  the 
slight  bruises  as  above  stated.  My  examination  of  him  was 
thorough.    I  set  the  bone  of  the  finger  and  applied  some 
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linimeDt  to  the  braises.  He  left  the  office  and  went  down 
town  after  I  got  through  dressing  the  wounds.  Saw  some 
blood  on  his  hand  and  cheek  after  examination ;  did  not 
think  him  seriously  injured  about  his  head ;  his  finger  was 
broken.  I  can't  say  the  injury  he  received  was  from  the 
cars  or  not.  In  some  cases  of  apoplexy  bleeding  might  help 
— ^bleeding  from  the  temples  would  not  relieve  in  all  cases. 
I  saw  Hankerson  drink  the  liquor  I  gave  him  after  he  arrived 
at  Fort  Yalley.  He  acted  like  a  drunken  man.  I  smelt 
whisky  on  him  and  saw  whisky  in  his  possession,  and  Hank- 
erson told  me  had  been  on  a  drunk  a  day  or  two.  I  saw 
him  drink  no  liquor  except  what  I  gave  him.  He  could  not 
have  gotten  drunk  from  the  time  of  the  accident  to  the  time 
I  saw  him. 

The  defendant  requested  the  court,  in  writing,  to  give  to 
the  jury  the  following  charge :  "  If  the  plaintiff,  Hankerson, 
in  a  state  of  intoxication,  and  in  consequence  of  such  intox- 
ication, wandered  off  from  the  public  road  and  its  crossing 
over  the  railroad  track,  and  sat  down,  laid  down,  or  fell 
down  on  the  railroad  track,  between  the  stringers,  in  conse- 
quence of  such  drunkenness,  and  lay  there  in  a  state  of 
drunken  insensibility,  and  the  train  of  the  railroad  ran  over 
and  injured  him  in  that  condition,  then  the  plaintiff  cannot 
recover  anything  for  such  injuries,  and  your  verdict  in  such 
case  should  be  for  the  defendant.''  The  court  gave  the 
charge  as  requested,  with  the  following  qualification  :  ^^ Pro- 
vided the  railroad  company  has  made  it  appear  that  their 
agents  exercised  all  ordinary  and  reasonable  care  and  dili- 
gence to  prevent  such  injury."  This  qualification  of  the  de- 
fendant's said  request  is  the  main  ground  of  error  com- 
plained of.  Whether  the  charge  requested  was  a  proper 
l^al  charge  to  have  been  given  in  view  of  the  evidence  in 
the  record  we  express  no  opinion ;  but,  assuming  that  it  was 
a  proper  legal  charge,  as  the  court  did  by  giving  it,  as  re- 
quested, it  was  error  to  qualify  it  in  the  manner  as  set  forth 
in  the  record.  This  was  a  suit  for  an  alleged  physical  in- 
jury done  to  the  plaintiff  by  the  defendant.    If  the  plaintiff 
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was  volnntarilj  drunk,  and  in  that  condition  placed  himself 
on  the  defendant's  railroad  track,  he  was  not  entitled  to  re- 
cover at  all,  under  the  provisions  of  the  2972d  section  of 
the  Code,  whether  the  defendant  was  negligent  or  not.  But 
if  he  was  not  drunk,  and  could  not  have  controlled  his  pow- 
ers of  locomotion,  from  a  sudden  attack  of  disease  or  other 
involuntary  cause,  and  in  consequence  thereof  was  involun- 
tarily upon  the  defendant's  railroad  track,  then  the  question 
of  negligence  of  the  defendant  might  have  arisen  under  the 
provisions  of  3034th  section  of  the  Code. 

Let  the  judgment  of  the  court  below  be  reversed. 


The  Eagle  &  Phenix  Man  Vg  Company  et  al.  V8.  West  et  al. 

1.  In  equity,  the  superior  court  of  the  county  where  some  of  the  de- 
fendants reside,  against  whom  substantial  relief  is  prayed,  has  juris- 
diction, though  the  object  of  the  bill  be  to  set  aside  the  sale  of  stock 
in  a  manufacturing  company  located  in  another  county,  and  which 
stock  is  designated  in  the  Code  as  realty. 

2.  Where  interrogatories  have  been  received  properly  by  the  clerk  in 
open  court,  and  the  entry  thereon  was  not  made  at  the  time  when 
received,  the  court  may  allow  him  to  make  the  entry  nunc  pro 
tunc  upon  clear  proof  from  him  and  others  that  they  were  so  received 
by  the  clerk. 

8.  Unless  the  portion  of  the  charge  of  the  court  which  is  excepted  to 
be  copied  in  the  ground  of  the  motion  for  a  new  trial  on  which  error 
is  assigned,  or  so  plainly  referred  to  in  the  entire  charge,  where  that 
is  appended,  as  to  be  clearly  ascertained  from  the  record,  it  cannot 
be  considered  by  this  court,  for  the  reason  that  it  cannot  be  under- 
stood. 

4.  If  evidence  be  admitted  which  would  not  probably  change  the  ver- 
dict, a  new  trial  should  not  be  granted,  though  its  admissibility  as  a 
naked  question  of  law  be  doubtful. 

5.  The  law  of  the  case  was  substantially  given  to  the  jury,  and  there  is 
sufficient  evidence  to  support  their  finding.  In  such  a  case,  a  new 
trial  will  not  be  granted  by  this  court  over  the  judgment  of  the  pre- 
siding judge. 

Equity.  Jurisdiction.  Stock.  Practice  in  the  Superior 
Court.  Practice  in  the  Supreme  Court.  Evidence.  New 
trial.  Before  Judge  Weight.  Decatur  Superior  Court. 
May  Term,  1878. 
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Keported  in  the  opinion. 

PsABODT  &  Brannon  ;  GuRLBT  &  TowNBEKD,  f OF  plain- 
tiffs in  error,  cited  Code,  §§2237,  3403 ;  40  Oa,,  408 ;  43 
lb.,  598 ;  contrasting  34  /&.,  53  and  37  /J.,  346 ;  Code. 
§3889. 

Fleming  &  Eussell,  for  defendants,  cited  Code,  §§3403, 
5120,  3888,  3892;  46  Ga.y  138;  31  /J.,  625. 

Jackson,  Justice. 

This  was  a  bill  filed  by  the  heirs  of  John  West  to  recover 
certain  shares  of  stock  in  the  Eagle  &  Phenix  Manufactur- 
ing Company  of  Columbus,  alleged  to  have  been  illegally 
Bold  at  private  sale  by  James  N.  West,  who  was  the  Geor- 
gia administrator  on  said  estate.  The  intestate  died  in  Ken- 
tucky, and  there  was  administration  there  on  the  bulk  of 
the  estate  by  Robert  West,  one  of  the  heirs.  The  verdict 
was  for  the  complainants,  a  motion  was  made  for  a  new  trial, 
it  was  overruled  by  the  presiding  judge,  and  this  refusal  to 
grant  the  new  trial  is  the  complaint  before  this  court. 

1.  That  motion  is  predicated  upon  various  grounds,  and 
those  insisted  upon  and  pressed  here  will  be  reviewed  by  us. 
The  first  point  is  the  overruling  the  demurrer,  which  was 
that  the  superior  court  of  Decatur  did  not  have  jurisdiction 
of  the  case,  but  that  the  suit  ought  to  have  been  brought  in 
Muscogee,  where  the  manufacturing  company  was  located. 
The  demurrer  went  upon  the  idea  that  the  stock  is  real 
estate,  and  the  title  to  it  is  involved,  and  therefore,  under  the 
constitution,  the  suit  should  be  brought  where  the  real  estate 
is  located. 

It  is  true  that  under  the  Code,  section  2237,  this  stock 
being  in  a  manufacturing  company,  "  whose  principal  in- 
vestments are  in  realty  and  machinery  attached  thereto,"  is 
deemed  realty ;  but  the  law  is  that  an  equity  cause  may  be 
brought  in  the  county  in  which  any  defendant  resides, 
against  whom  substantial  relief  is  prayed,  and  in  this  case 
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to  Bet  aside  this  sale,  the  snit  is  brought  where  one  defend- 
ant lives,  against  whom  such  relief  is  prayed,  and  who  is 
charged  with  having  illegally  sold  the  stock  in  controversy, 
and  where  three  other  defendants  live,  against  whom  sab- 
stantial  relief  is  prayed.  The  decisions  in  34  Ga,,  53,  and 
37  Ga.y  346,  substantially  cover  the  principle  involved  in 
the  facts  of  this  case,  and  we  cannot  say  that  the  conrt  was 
wrong  in  overruling  the  demurrer. 

2.  The  second  ground  is,  that  the  court  erred  in  permit- 
ting the  clerk  to  make  an  entry  on  certain  interrogatories 
nunc  pro  tunc,  upon  evidence  by  the  clerk  and  others  that 
the  same  had  been  properly  received,  and  remained  in  office 
undisturbed  ever  since. 

We  see  no  error  in  this.  The  proof  was  conclusive,  and 
the  entry  of  the  clerk  of  what  actually  occurred  might  well 
be  made,  when  he  had  omitted  to  do  so  at  the  right  time, 
nunc  pro  tunc. 

3.  The  next  ground  of  error  is,  that  the  court  erred  in 
portions  of  the  charge  to  the  jury.  These  are  not  set  out 
in  the  motion,  but  only  designated  as  being  on  certain  pages 
of  the  charge,  and  beginning  at  such  words  and  ending  at 
others.  On  examining  the  record,  we  cannot  ascertain  the 
parts  of  the  charge  excepted  to.  We  have  held  that  the 
whole  charge  cannot  be  excepted  to  unless  it  is  all  wrong ; 
and  certainly  if  any  part  be  excepted  to  as  wrong,  it  should 
be  clearly  specified.  The  better  practice  is  to  incorpo- 
rate it  in  the  motion,  that  the  court  below  and  this  court 
may  see  at  a  glance  what  error  is  alleged  in  the  motion  for 
a  new  trial ;  but  if  this  be  not  done,  it  is  at  least  absolutely 
necessary  that  the  record  should  show  us  by  a  clear  and  plain 
reference  to  tlie  charge  what  part  is  objected  to,  so  that  we 
can  discover  and  understand  it ;  otherwise  it  is  impossible 
understandingly  to  review  it.  Therefore,  we  cannot  con- 
sider the  exceptions  to  the  charge  of  the  court. 

4.  The  next  complaint  is  the  admissibility  of  a  note  of 
James  N.  West,  the  administrator  in  Greoi^ia,  which  was 
paid  by  Robert  West  for  him  in  Kentucky.     The  defend* 
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ante  to  the  bill  contended  that  they  shonld  be  allowed  to  set 
off  against  this  snit  of  the  heirs  of  John  West,  whatever 
share  James  N.  West  was  entitled  to  in  that  estate,  as  he 
sold  this  stock  and  got  the  money.  It  became  important, 
therefore,  to  ascertain  what  he  had  got,  and  this  note  was 
l^ronght  in  to  show  a  part  of  it ;  but  it  is  unnecessary  to 
consider  whether  it  was  admissible  or  not,  for  the  reason 
that,  independently  of  this  note  paid  for  him  by  Robert 
West,  the  Kentucky  administrator,  he  had  received  more 
than  his  share  of  the  estate.  We  rather  think  it  was  wrong 
to  admit  it,  especially  as  it  may  have  been  paid  after  this 
sale  of  stock  by  James  N.  West,  and  after  these  defendant* 
had  become  purchasers  thereof ;  but  its  admission  or  rejec- 
tion could  not  and  did  not  affect  the  verdict. 

5.  The  law  of  the  case  was  administered  substantially  in 
accordance  with  the  rulings  of  this  court  in  the  cases  ol 
Southwestern  Railroad  Company  vs.  Thomason  et  al.y  40 
&a.,  408,  and  ^ttitmg  et  al.  vs,  Thomason  et  al.^  46  Oa.,  34, 
and  tlierefore  the  verdict  is  not  against  the  law.  The  facts 
were  for  the  jury,  and  they  have  found  tlieir  verdict  upon 
their  opinion  of  the  evidence,  and  there  is  enough  evidence 
to  support  their  finding,  and  the  presiding  judge  in  sustain- 
ing it ;  we  do  not  interfere  in  such  cases. 

Judgment  affirmed. 


Davis  vs.  Donn. 

Where  the  issae  was  whether  a  mortgage  had  been  settled  by  the  giv- 
ing of  new  notes  in  place  of  the  old  one  which  it  was  executed  to 
secure,  it  was  not  competent  to  ask  the  malser  generally  if  the  new 
notes  were  not  given  in  settlement  of  a  former  indebtedness,  without 
specifying  what  indebtedness. 

Mortgage.    Evidence.    Before  Judge  Wright.    Calhoun 
Superior  Court.     March  Term,  1878. 

Dunn  sued  out  a  rule  nisi  against  Davis  to  foreclose  a 

mortgage.     The  latter  pleaded,  among  other  things,  that  the 
9 
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land  had  been  set  apart  to  him  as  a  homestead  in  bankruptcy, 
and  that  the  mortgage  debt  had  been  settled  by  giving 
new  and  smaller  notes.  On  the  trial,  the  court  refused  to 
allow  counsel  for  defendant  to  ask  him  if  the  small  notes 
were  not  given  in  settlement  of  "  a  former  indebtedness." 

The  jury  found  for  plaintiff.  Defendant  moved  for  a 
new  trial,  which  was  refused,  and  he  excepted. 

For  the  other  facts,  see  the  decision. 

J.  J.  Beck  ;  A.  Hood  ;  D.  A.  Vason,  for  plaintiff  in  error, 
cited  58  Ga.,  604 ;  33  76.,  208 ;  Annotated  Bankrupt  Act, 
p.  72,  notes  166  &  167. 

C.  B.  WooTEN,  for  defendant^  cited  1  HilL  on  Mort.,  pp. 
476,  477. 

Warner,  Chief  Justice. 

This  case  came  on  to  be  heard  in  the  court  below  on  a 
rule  nhi  to  foreclose  a  mortgage  on  certain  lands  therein  de- 
scribed. The  defendant  filed  his  defense  thereto,  and  upon 
the  trial  of  the  issue  thus  formed,  the  jury  returned  a  ver- 
dict in  favor  of  the  plaintiff.  The  defendant  made  a  mo- 
tion for  a  new  trial  on  several  grounds,  which  was  overruled, 
and  the  defendant  excepted.  The  only  open  question  not 
heretofore  adjudicated  by  this  court,  euibraced  in  the  defend- 
ant's motion  for  a  new  trial  (the  debt  against  which  the 
homestead  in  bankruptcy  was  claimed  having  been  contracted 
in  January,  1868,)  is  the  refusal  of  the  court  to  allow  the 
defendant,  Davis,  to  answer  the  question,  "  If  the  small 
notes  were  not  in  settlement  of  a  former  indebtedness  \ "  It 
appears  from  the  evidence  in  the  record  that  the  original 
note,  dated  in  January,  1868,  which  the  mortgage  was  given 
to  secure,  was  for  the  sum  of  $412.00,  and  that  by  agree- 
ment of  the  parties,  that  note  was  divided  into  five  smaller 
notes,  four  for  $100.00  each,  and  one  for  $12.00.  The  wit- 
ness,  Davis,  had  already  stated  that  at  the  time  the  small 
notes  were  given  and  the  large  note  given  up,  nothing  was 
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said  abont  the  mortgage,  and  the  issue  on  trial  was  whether 
the  mortgage  had  been  settled.  The  witness  was  not  asked 
if  the  small  notes  were  not  given  in  settlement  of  the  mort- 
gage, but  was  asked  if  the  small  notes  were  not  given  in  set- 
tlement of  a  former  indebtedness.  Whether  that  former 
indebtedness  had  reference  to  the  mortgage  indebtedness  or 
not,  did  not  appear,  and  there  was  no  error  in  ruling  out  the 
answer  to  the  question  in  the  shape  in  which  it  was  pro- 
pounded. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Austin  et  al,  vs.  Raiford,  administrator,  et  al. 

The  heirs  of  Austin  sued  Raiford,  of  Muscogee,  and  Shipp,  of  Chatta- 
hoochee county,  in  equity  in  Muscogee,  alleging  that  the  two  men 
bad  possessed  themselves  of  their  father's  estate,  but  how  much 
each  had  they  did  not  know,  but  asked  discovery ;  that  Shipp  was 
surety  on  the  bond  of  the  first  administrator,  who  was  dead  and  his 
estate  insolvent,  and  also  of  Raiford.  who  was  administrator  de 
bonis  nan;  that  Shipp,  from  1861  to  1866,  possessed  himself  of 
and  held  the  assets  of  the  estate,  they  being  left  with  him  by  the 
first  administrator;  that  Raiford  was  insolvent;  and  prayed  an  ac- 
count against  Rayford  as  administrator  de  bonis  non,  and  against 
Shipp  as  surety  for  Raiford,  and  for  the  first  administrator  now  de- 
ceased, and  also  an  account  of  the  aisets  he  had  been  possessed 
of: 

Edd—l.  That  the  bill  is  not  multifarious. 

2.  That  the  remedy  in  equity  is  concurrent  with,  and  more  complete, 
than  at  law. 

3.  That  Shipp  may  be  held  to  answer  in  Muscogee  county. 

Equity.  Administrators  and  executors.  Jurisdiction. 
Before  Judge  Crawford.  Muscogee  Superior  Court.  No- 
vember Term,  1877. 

Reported  in  the  opinion. 

Thornton  <fe  Grimes  ;  Blandford  &  Garrard,  for  plain- 
tiffs in  error,  cited  as  follows :  On  multifariousness,  Story's 
Eq.  PL,  §§27i  a  &  b,  284,  284  a,  533 ;  8  Ga.,  238 ;  9  /*., 
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278  ;  5  /J.,  273 ;  2  lb,,  415 ;  35  /5.,  208.  On  equity  in 
bill,  Code,  §§2528,  2600  ;  7  Ga.,  549,  587,  556 ;  16  lb.,  213. 
Williams  on  Ex'r8^823  ;  5  Ga.,  56.  On  jurisdiction,  17  Ga., 
52  ;  32  lb.,  63. 

D.  N.  BuRTs ;  Peabody  &  Brannon,  for  defendants,  cited  as 
follows :  On  equity  in  bill,  17  Ga.,  123 ;  52  /*.,  475.  On 
jurisdiction,  38  Ga.,  407;  Code,  §4183;  18  Ga.,  668;  38 
lb.,  403,  and  authorities  cited  ;  29  lb,,  34. 

Jackson,  Justice. 

S.  J.  Austin  and  others,  heirs  at  law  of  A.  B.  Austin, 
brought  a  bill  to  the  superior  court  of  Muscogee  county, 
against  E.  G.  Raiford,  of  Muscogee,  and  W.  W.  Shipp,  of 
Chattahoochee  countv,  to  recover  from  them  what  was  due 
from  the  estate  of  their  father.  The  defendants  demurred 
to  the  bill  on  the  several  grounds  that  there  was  an  ade- 
quate remedy  at  law,  and  hence  no  equity  in  the  bill, 
that  the  same  was  multifarious ;  and  for  Shipp,  that  he  could 
not  be  sued  in  Muscogee,  as  he  lived  in  Chattahoochee 
county.  The  court  sustained  the  demurrer  after  ordering 
the  bill  amended  in  a  certain  way,  which  was  not  done,  and 
error  is  assigned  upon  the  dismissal  of  the  bill. 

The  allegations  are  substantially  that  one  Bonnell  admin- 
istered on  the  estate  of  Austin,  and  gave  bond  in  $50,000.00, 
with  Shipp  as  his  security,  in  1860  ;  that  Bonnell  went  to 
the  war  in  1861  and  left  the  assets  of  the  estate  in  the  hands 
of  Shipp,  his  surety ;  that  Bonnell  died  in  1864,  and  Shipp 
held  on  to  the  assets,  there  being  no  administration,  until 
1866,  when  Raiford,  then  of  Chattahoochee  county,  admin- 
istered de  bonis  non,  giving  the  same  Shipp  as  his  surety  in 
a  bond  of  $2,500.00 ;  that  Raiford  moved  into,  and  lives  in, 
Muscogee  county ;  and  it  prays  an  account  from  Raiford, 
the  administrator  de  bonis  nan,  and  Shipp  as  his  surety,  and 
from  Shipp  as  surety  of  Bonnell,  and  possessor  of  the  as- 
sets of  the  estate  delivered  to  him  by  Bonnell  when  he  went 
to  the  war.  The  bill  alleges  further  that  Bonnell's  estate  is 
insolvent  and  that  Raiford  is  insolvent.     It  also  alleges  that 


k. 
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the  complainants  do  not  know  how  much  of  the  property 
coming  to  them  from  their  father's  estate  is  in  Raiford's 
hands  as  administrator  de  bonis  noUj  and  how  much  in 
Shipp's,  and  it  seeks  discovery. 

Was  the  bill  multifarious  ?  It  seems  that  Shipp  and  Rai- 
ford  are  tied  together  as  principal  and  surety  on  one  bond, 
and  the  whole  estate  is  in  the  hands  of  the  two  men — the 
larger  part  perhaps  in  Shipp^s,  and  a  less  sum  in  Kaiford's, 
but. the  complainants  do  not  know  how  much  each  has. 

The  subject-matter  of  the  bill  is  the  one  estate — the  estate 
of  Austin,  deceased.  Some  of  the  assets  are  in  the  hands  of 
each,  but  these  complainants  are  suing  for  the  whole  estate, 
and  ask  these  men  to  tell  what  it  is,  and  what  they  and  each 
of  them  have  of  it.  Mixed  as  they  are,  in  that  they  are 
principal  and  surety,  and  mixed  in  that  they  have  between 
them  what  is  coming  to  these  heirs,  and  ignorant  as  the 
heirs  are  how  to  charge  each,  we  think  that  the  bill  is  not 
multifarious,  but  that  both  may  be  held  together  in  one  bill, 
as  t&rt  feasors  of  property  which  they  were  bound  in  equity 
to  take  care  of  for  other  people.  The  one  is  a  surety  and 
an  executor  de  son  tort^  quasiy  in  one  sense,  and  the  other  an 
administrator  de  bonis  non  of  the  goods  not  administered  by 
the  first  administrator,  and  by  this  surety  who  had  charge 
of  all  for  five  or  six  years.  We  cannot  see  why  they  may 
not  be  sued  in  equity  together. 

2.  Was  the  remedy  complete  at  common  law  on  the 
bonds?  It  was  not  as  to  Shipp,  because  he  was  chargeable 
in  equity  outside  of  the  obligation  of  the  bonds  he  made,  in 
that  he  got  possession  of  the  estate,  or  a  large  part  of  it,  and 
can  be  made  to  account  for  it,  whatever  actually  got  into 
his  hands,  independently  of  the  bonds  and  if  he  had  never 
signed  one.  It  was  not  complete  as  to  Raiford,  because 
they  prayed  discovery ;  and  the  rule  is  where  equity  get« 
jurisdiction  for  discovery  it  goes  through,  not  half-way,  and 
pushes  on  to  complete  relief.  Besides,  in  matters  of  estate 
the  jurisdiction  of  equity  is  concurrent  any  way,  as  it  is  in 
all  trusts. 
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3.  Could  Shipp  be  sued  in  Muscogee  ?  If  he  could  be 
joined  with  Raiford  he  could,  because  substantial  relief  is 
prayed  against  Raiford.  He  may  not  be  insolvent  forever, 
and  a  decree  against  him  may  be  productive.  Even  if  not  pro- 
ductive, it  is  substantial  if  he  owes  the  estate  and  the  prayer 
is  that  he  account.  If  he  owes,  equity  may  bring  to  bear 
upon  him  modes  to  enforce  its  decree  which  law  cannot  use. 

It  was  certainly  wrong  to  dismiss  the  bill  in  so  far  as  he 
was  held  to  answer  as  surety  for  Raiford,  and  holding  him 
to  account  for  that  much,  equity  will  not  let  him  go  till  he 
accounts  for  all  he  owes  the  same  people  growing  out  of 
his  connection  with  the  same  estate.  No  doubt  the  main 
attack  is  on  Shipp,  but  Raiford  is  also  assailed. 

Taking  all  the  charges  togetlier  and  the  peculiar  facts  of 
this  case,  especially  the  connection  of  Shipp  with  the  estate, 
both  as  surety  and  active  manager  of  the  estate  for  some 
time,  we  hold  that  the  case  should  have  been  retained  in 
Muscogee  as  to  both  parties,  and  reverse  the  judgment  sus- 
taining the  demurrer  and  dismissing  the  case.  See  Code, 
§§2600,  2528 ;  17  Oa.,  62. 

Judgment  reversed. 


TuMLiN  et  al,  V8.  Crawford  et  al.,  executors. 

1.  Where,  in  a  claim  case,  the  question  was  whether  or  not  a  sale  by 
defendant  infi.fa.  to  his  son,  principally  on  credit,  was  bone  fide  or 
not.  evidence  of  knowledge  on  the  part  of  the  purchaser  derived 
from  conversation  with  the  vendor,  that  the  latter  had  not  fully 
paid  for  the  land,  was  admissible. 

2.  Knowledge  of  this  fact  in  each  holder  of  the  property  down  to  the 
claimants,  was  material. 

3.  There  being  no  error  in  the  charge  of  the  court,  and  the  verdict 
being  in  accordance  with  the  evidence,  a  new  trial  was  properly  re- 
fused. 

Claim.     Evidence.     New  trial.     Before   Judge   Crisp. 
Randolph  Superior  Court.     May  Term,  1878. 

Reported  in  the  decision. 
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John  T.  Clabke  ;  A.  Hoon  &  Son,  for  plaintiffs  in  error, 
cited  as  follows :  On  the  evidence,  48  Oa,y  619.  On  the 
consideration  of  sale,  6  (?» ,  515 ;  1  Story's  Eq.,  §245.  On 
form  of  execution,  Code,  §3568. 

H.  Fielder  ;  E.  L.  Douglass,  for  defendants. 

Warneb,  Chief  Justice. 

This  was  a  claim  case,  on  the  trial  of  which  the  jury, 
under  the  charge  of  the  court,  found  the  property  subject 
to  thefi.J^a.  levied  thereon.  A  motion  was  made  for  a  new 
trial  on  the  several  grounds  therein  stated,  which  was  over- 
ruled, and  the  claimants  excepted. 

It  appears  from  the  evidence  id  the  record,  that  on  the 
16th  day  of  November,  1867,  Geo.  W.  Crawford  obtained  a 
judgment  against  A.  J.  Ward,  for  the  sum  of  $5,250.00  for 
his  principal  debt,  and  the  sum  of  $1,795.26  for  interest, 
the  two  notes  upon  which  said  judgment  was  obtained  l)e- 
ing  given  for  the  purchase  money  of  the  land  levied  on. 
The  levy  on  the  land  claimed  was  made  on  the  25th  of  No- 
vember, 1868.  It  also  appears  that  A.  J.  Ward,  the  defend- 
ant in  the  judgment,  on  the  17th  of  October,  1867,  about 
one  month  prior  to  the  rendition  of  said  judgment,  con- 
veyed the  land  in  dispute  to  his  son  Eudona  S.  Ward,  some- 
times called  "  Don  Ward,"  and  that  he,  on  the  2d  of  No- 
vember, 1869,  after  the  date  of  the  levy  of  plaintiffs'^. /a , 
conveyed  it  to  the  claimants,  or  to  those  under  whom  they 
claim. 

When  A.  J.  Ward  made  the  deed  to  his  son,  Don,  they 
were  both  living  on  the  land,  and  he  knew  that  a  part  of 
the  purchase  money  therefor  was  unpaid  from  a  conversation 
with  his  father,  paid  him  $400.00  in  cotton,  and  gave  him 
two  notes  for  $2,150.00  each,  for  the  land.  When  he  sold 
the  land  to  Alston,  Smith  and  Hood  (under  whose  title  the 
claimants  now  claim  the  land),  they  knew  the  situation  of 
the  title  to  the  property,  and  knew  of  the  unpaid  debt  to 
Crawford  for  the  purchase  money.     When  Don  Ward  made 
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the  deed  to  Hood,  Smith  and  Alston,  they  were  all  present, 
with  hifi  father,  A.  J.  Ward,  and  the  understanding  between 
all  the  parties  was,  that  Don  was  to  have  the  notes  back 
which  he  had  given  to  his  father  for  the  land,  and  that  they 
were  to  give  his  father  a  bond  to  indemnify  him  against  this 
Crawford  debt,  and  were  to  protect  all  of  his  other  property 
from  this  debt.  Smith  testified  that  he  bought  his  interest  in 
the  land  on  speculation,  paid  no  money  for  it,  gave  nothing 
for  it  but  the  bond  of  indemnity  to  A.  J.Ward,  and  the  trade 
was  negotiated  with  him ;  sold  his  interest  in  the  land  to  Tum- 
lin, one  of  the  claimants,  for  $500.00,  he  agreeing  to  release 
Smith  from  his  indemnifying  bond  to  A.  J.  Ward.  There 
is  also  evidence  in  the  record  that  Hood,  one  of  the  claim- 
ants, had  rendered  valuable  professional  services  in  secaring 
a  valuable  plantation  for  Mrs.  A.  J.  Ward  and  her  children, 
and  protecting  the  same  against  this  debt. 

1,  2.  The  court  admitted  the  evidence  of  Don  Ward  over 
claimants'  objections,  that  his  father  told  him  he  had  bought 
the  land  of  Crawford,  and  that  he  knew  that  there  was  a 
part  of  the  purchase  money  unpaid,  from  a  conversation 
with  his  father  (who  was  the  defendant  in  execution),  and 
that  they  (the  claimants)  knew  of  the  situation  of  the  title 
to  the  property,  and  that  they  were  informed  and  knew  of 
the  unpaid  debt  of  Crawford  for  the  purchase  money. 
There  was  no  error  in  admitting  this  testimony,  in  view  of 
the  other  facts  disclosed  in  the  record. 

3.  The  several  requests  to  charge  the  jury  were  substan- 
tially covered  by  the  court  in  its  general  charge,  at  least  so 
far  as  the  same  were  legal  and  proper  to  have  been  given. 
Several  requests  to  charge  were  properly  refused,  be- 
cause they  wholly  ignored  the  rescision  of  the  original  con- 
tract for  the  purchase  of  the  land  by  Don  Ward  from  his 
father,  which  was  an  important  question  in  the  case.  The 
court  charged  the  jury  as  follows : 

"  If  Don  Ward  was  a  honafide  purchaser  of  the  property 
in  dispute,  prior  to  the  date  of  the  judgment  against  A.  J, 
Ward,  that  judgment  would  not  bind  the  property.    If  the 
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sale  from  A.  J.  Ward  to  Don  Ward  was  made  for  the  pur- 
pose of  hindering,  delaying  or  defrauding  the  creditors  of 
A.  J.  Ward,  and  Don  Ward  then  had  reasonable  ground 
to  believe  that  intention,  then  that  title  would  be  void  as 
against  existing  creditors  of  A.  J.  Ward,  and  the  purchasers 
from  Don  Ward  in  this  case  cannot  be  in  a  better  condition 
than  Don  Ward,  and  may  be  in  a  worse  condition.  If  the 
sale  to  them  was  made  after  the  levy,  then  their  condition 
cannot  be  better  than  Don  Ward's.  If  the  trade  between 
Don  Ward  and  his  father  was  made  honafide^  and  the  father 
gave  the  notes  of  Don  to  these  purchasers  in  consideration 
that  they  would  indemnify  him  against  thisyf./a'^.  levying 
on  or  subjecting  his  other  property  thereto,  that  would  give 
the  purchasers  from  Don  a  good  title,  if  Don's  title  was  ori- 
ginally good.  The  fact  that  Don  gave  his  notes  for  the 
purchase  money  would  not  prevent  his  getting  a  title.  If, 
however,  the  sale  to  Hood,  Smith  and  Alston  wa9  made  by 
A«  J.  Ward,  he  surrendering  to  Don  his  notes  and  taking 
an  indemnifying  bond  from  said  purchasers,  you  can  look 
to  that  circumstance,  and  see  if  it  throws  any  light  upon  the 
original  transaction  between  Don  and  his  father,  that  is  the 
great  question  in  the  case.  The  fact  that  a  man  buys  prop- 
erty on  credit  does  not  make  his  title  void  or  fraudulent. 
A  person  buying  on  credit  can  sell  to  another  without  pay- 
ing the  purchase  money,  and  such  sale  will  be  good,  pro- 
vided such  purchase  and  sale  was  hona  fide  under  the  rules 
of  law  which  I  have  given  you  in  charge." 

In  view  of  the  evidence  contained  in  the  record,  there 
was  no  error  in  the  charge  of  the  court,  nor  in  overruling 
the  claimants'  motion  for  a  new  trial. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Hughes,  by  next  friend,  V9.  The  Wkotebn  Eailboad. 

Where  the  verdict  of  the  Jury  is  right  under  the  law  and  facts  of  the 
case,  it  should  not  be  disturbed,  no  matter  what  the  court  charges 
or  refuses  to  charge,  unless  there  is  some  possibility,  at  least,  that  a 
new  trial  would  benefit  the  plaintiff. 
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New  trial.  Before  Judge  Crawford.  Muscogee  Supe- 
rior Court.     November  Term,  1877. 

This  was  an  action  against  the  railroad  company  for  re- 
fusing to  allow  Miss  Hughes  to  pass  over  its  road  on  a  cer- 
tain excursion  ticket  which  she  had  purchased  ;  the  refusal 
resulted  from  a  mistake  on  the  part  of  the  company's  agents ; 
and  in  consequence  of  it,  she  was  compelled  to  remain  in 
Opelika  from  the  morning  of  June  10,  1876,  until  about  11 
or  12  o'clock  p.  m.,  when  the  next  train  passed.  The  mis- 
take had  then  been  corrected  by  telegraph,  and  she  was  al- 
lowed to  go  to  her  destination  at  Columbus.  The  jury 
found  $50.00  damages.  The  plaintiff  moved  for  a  new 
trial  on  various  grounds,  which  are  immaterial  here.  The 
motion  was  overruled  and  plaintiff  excepted. 

J.  M.  RussEL,  for  plaintiff  in  error,  cited  on  the  amount 
and  kind  of  damages,  32  Miss.,  18 ;  Sedsrwick  on  Dam.,  35 
28  Ind.,  1 ;  38  /J.,  116  ;  19  Ohio,  162  ;  44  Miss.,  467-489 
40  lb.,  390 ;  Sher.  &  Red.  on  Neg.,  647-664 ;  Code,  §3066 
40  Miss.,  90 ;  36  Miss.,  666 ;  Sedgwick  on  Dam.,  561-4 
Code,  §§2063,  2067;  16  How.,  474;  40  Miss.,  458;  14 
How.,  486 ;  38  Miss.,  274  ;  Sher.  &  Red.  on  Neg.,  21,  296, 
397  and  note;  2  Green.  Ev.,  221 ;  4  Miss.,  374;  1  Sneed, 
220 ;  Code,  §2062  ;  Pierce  on  Rl'ws,  469. 

Joseph  F.  Pou,  for  defendant,  cited  10  Ga.,  511 ;  27  /J., 
279 ;  36  /J.,  442,  595 ;  37  /*.,  235  ;  20  16.,  428 ;  51  /*.,  33 ; 
59  Id.,  426. 

Jaokson,  Justice. 

In  the  case  of  Ella  Goins  vs.  this  company,  reported  in 
59  Oa.,  426,  this  court  held  that  the  damages,  $1,000,  were 
not  only  excessive,  but  grossly  excessive.  This  is  the  case 
of  a  young  lady  of  the  same  party,  in  the  same  excursion, 
and  treated  in  the  same  way.     The  jury  found  fifty  dollars, 
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mnch  more  than  the  actual  damage,  and  she  moved  for  a  new 
trial,  it  was  refused  and  she  excepted.  We  think  that  the 
verdict  waa  enough.  The  case  does  not  demand  extraordi- 
nary or  exemplary  damages,  and  no  matter  what  the  court 
had  charged  or  left  uncharged,  when  the  verdict  is  what  it 
ought  to  be  under  the  law  of  the  case  and  the  facts  thereof, 
it  ought  not  to  be  disturbed. 

The  case  arose  on  contract ;  the  suit  is  really  for  breach 
thereof ;  the  conductor  acted  under  a  mistake  as  to  the  con- 
tract, but  with  politeness  and  decorum,  merely  stating  that 
under  the  telegrams  received,  he  could  not  take  the  excur- 
sionists back  to  Columbus  from  Opelika,  on  that  train  ;  the 
agent  at  Montgomery  made  an  unintentional  mistake  as  to 
the  contract ;  the  young  lady  was  not  ejected  from  the  car, 
but  merely  left  with  the  others ;  she  shed  some  tears  some 
witnesses  said  when  she  got  off  the  train,  but  was  invited  to 
a  relative's  of  another  young  lady,  and  was  well  cared  for. 
The  mistake  did  not  cost  her  one  cent  so  far  as  the  record 
shows,  and  really  the  damages,  $50.00,  is  for  wounded  feel- 
ings, all  of  it,  and  we  think  it  enough,  especially  as  the 
Code,  §2943  declares  that  "  exemplary  damages  can  never 
be  allowed  in  cases  arising  on  contracts." 

We  suppose  that  the  verdict  is  good  against  the  property 
of  the  present  company,  without  making  the  lessees  or  pre- 
sent  owners  parties. 

Judgment  affirmed. 


Hart  vs.  Block. 

In  a  claim  case,  the  fact  that  the  justice  court  summons,  on  which  the 
execution  was  founded,  did  not  show  on  its  face  that  defendant  re- 
sided within  the  militia  district,  it  appearing  from  the  evidence  that 
be  did,  does  not  render  the  proceeding  void. 

Jurisdiction.    Courts.    Judgments.    Before  Judge  Crisp. 
8umter  Superior  Court.     October  Adjourned  Term,  1877. 
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To  the  report  contained  in  tlie  decision  it  is  only  neces- 
sary to  add,  that  claimant  reqnested  the  court  to  ^ive  the 
following  cliarg;e,  which  was  refused,  and  she  excepted :    • 

"If  the  summons  in  the  case  on  which  the  fi.  fa-  was 
founded  did  not  af&nnatively  show  that  defendant,  I.  N.  Hart, 
resided  in  the  7S9th  district  G.  M.,  then  the  said  summons 
and  the  judgment  thereon  were  absolutely  void,  luid  the 
plaintiff  could  not  recover." 

Allkn  Fort,  by  brief,  for  plaintiff  in  error,  cited  12  tfa., 
424,  428:  13  /A.',  6S;  11  /ft.,  423;  7  /i.,  362;  6  /J.,  185; 
59  Ih.,  534,  603 ;  56  lb.,  282. 

Gdbrey  &  Son,  for  defendant. 

Wabnee,  Chief  Justice. 

This  was  a  claim  case  which  came  before  the  court  below 
on  an  appeal  from  a  justice  court.  On  the  trial  thereof  the 
jury,  under  the  charge  of  tlie  court,  fonnd  the  property  sob- 
jeet  to  \ki%fi.fa.  levied  thereon.  The  claimant  excepted  to 
tbemlingof  thecoiirtasto  the  validity  of  the  plaintiff's  jos- 
tico  court  fi.  fa.,  and  the  only  question  seriously  insisted  on 
here  is,  whether  the  justice  of  the  peace  had  jurisdiction  to 
render  the  judgment  on  which  the  fi.  fa.  levied  on  claim- 
ant's property  was  issued.  The  objection  is,  that  it  does 
not  afiinnatively  appear  on  the  face  of  the  summons  that 
I.  N.  Hart,  the  defendant,  resided  in  the  789th  district,  in 
which  the  judgment  was  rendered,  though  it  was  proven  at 
the  trial,  over  claimant's  objection,  that  Hart,  the  defend- 
ant, did  reside  in  the  789th  district.  The  summooa  of  the 
justice  was  in  the  usual  form,  and  was  served  upon  the  de- 
fendant The  main  question  involved  in  this  case  was  de- 
cided in  Davis  vs.  Wiison,  during  the  present  term,  not  yet 
rejMjrted, 

Let  the  judgment  of  the  court  below  he  affirmed. 
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"Wicker  vs.  Schofield  &  Son. 

A  jadgment  will  not  be  set  aside  on  motion  if  the  defect,  though  appa- 
rent on  the  face  of  the  record  or  pleadings,  be  amendable,  especially 
where  the  defendant  appeared  and  answered  the  original  suit  and 
had  his  day  in  court. 

Jadgments.  Pleadings.  Before  Judge  Crisp.  Macon 
Superior  Court.     December  Term,  1877. 

To  the  facts  contained  in  the  opinion  it  is  only  necessary 
to  add  the  following :  On  October  6,  1874,  defendants  in 
error  sued  out  an  attachment  against  Wicker.  On  October 
12,  they  filed,  under  the  name  of  Schofield  &  Co.,  a  declara- 
tion in  the  short  or  statutory  form  of  complaint,  with  the 
following  addition  after  the  name  of  Wicker :  ^^  defendant 
in  an  attachment  sued  out  in  favor  of  petitioners  on  the 
claim  before  stated,  returnable  to  said  court."  Wicker  ap- 
peared and  defended  the  suit ;  verdict  and  judgment  went 
against  him,  and  execution  issued.  He  moved  to  set  them 
aside,  the  motion  was  overruled,  and  he  excepted. 

Jno.  B.  Wokbill,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

Jackson,  Justice. 

This  motion  is  to  set  aside  judgment,  verdict  and  execu- 
tion on  two  grounds :  first,  because  the  declaration  in  attach- 
ment was  insufficient ;  and  secondly,  because  there  was  no 
prayer  in  the  declaration  for  a  levy  upon  any  specified 
property  or  any  property  at  all. 

We  think  that  the  court  did  not  err  in  overruling  the  mo- 
tion because  the  defect,  if  any,  in  the  declaration  in  attach- 
ment was  amendable.  The  Code,  section  3587,  is  explicit 
that  such  motion  may  be  made  "  for  any  defect  not  amend 
ad2^,"  which  by  necessary  implication  means  that  the  mo- 
tion cannot  be  made  if  the  defect  be  amendable. 
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Reference  is  made  to  the  declaration  filed,  and  the  de- 
fects complained  of  are  amendable. 

Especially  ought  this  law  to  be  enforced,  when,  as  in  this 
case,  the  defendant  appeared,  defended  the  attachment,  and 
brought  the  case  to  this  court,  where  the  judgment  below 
was  affirmed.  See  59  Ga.,  210.  The  grounds  do  not  ex- 
tend to  any  defect  in  the  execution. 

Judgment  affirmed. 


SiBMANS  vs.  Bush,  trustee. 

The  rule  of  court  which  provides  that  the  plaintiff  in  a  claim  case  shall 
tender  an  issue  within  five  minutes  alter  the  case  is  called,  does  not 
prevent  him  from  doing  so  prior  to  that  time.  To  write  a  traverse 
of  the  claim,  alleging  that  the  property  is  subject,  on  the  papers  at 
their  return  into  court,  was  a  substantial  compliance  with  the  rule. 

Claim.  Practice  in  Xhe  Superior  Court.  Before  Judge 
KiDDoo.     Miller  Superior  Court.     April  Term,  1878. 

Reported  in  the  decision. 

E.  C.  Bower  ;  H.  C.  Sheffield,  for  plaintiflE  in  error. 

No  appearance  for  defendant. 

Warneb.  Chief  Justice. 

This  was  a  claim  case,  and  when  it  was  called  for  trial  in 
the  court  below,  both  parties  announced  ready,  and  after 
the  expiration  of  five  minutes,  the  claimant  made  a  motion 
to  dismiss  the  plaintiff's  levy,  on  the  ground  that  no  issue 
had  been  tendered  by  the  plaintiff  within  that  time,  as  re- 
quired by  the  15th  rule  of  court.  The  court  sustained  the 
motion,  and  dismissed  the  plaintiff's  levy,  whereupon  the 
plaintiff  excepted. 

It  appears  from  the  record  and  bill  of  exceptions,  that 
after  the  claim  was  interposed  and  returned  into  court,  to- 


AUGUST  TERM,  1878.  137 

Manning  «f .  Manning,  guardian,  et  at. 

wit :  at  the  April  term  thereof,  1874,  the  plaintiffs  attor- 
ney had  written  out  a  traverse  of  the  claimant's  aflSdavit  on 
the  claim  papers,  as  follows :  "  Now  comes  the  plaintiff  in 
fi.  fa.  and  traverses  and  denies  the  truth  of  the  claimant's 
affidavit  in  the  within  case,  and  says  that  said  property 
therein  described  is  not  the  property  of  claimant,  and  is  sub- 
ject to  said  fi,  fa,j  and  of  this  he  puts  himself  upon  the 
country. 
"  H.  C.  Sheffield,  attorney  for  plaintiff  in  fi.  faP 
It  was  admitted  that  said  claim  papers  had  been  in  the  court 
all  the  time,  and  accessible  to  the  claimant  from  the  date  of 
said  traverse,  at  April  term,  1874.  The  plaintiff  had  made  out 
and  tendered  an  issue  to  the  claimant  ais  to  the  truth  and 
validity  of  his  claim  within  the  true  intent  and  meaning  of 
the  15th  rule  of  the  court.  The  fact  that  the  traverse  of 
the  claimant's  claim  was  made  on  the  claim  papers  before 
the  case  was  called,  and  awaiting  the  claimant's  signature, 
did  not  invalidate  it,  inasmuch  as  it  was  a  Continuing  tender, 
from  the  time  it  was  entered  on  the  claim  papers.  The  ob- 
ject of  the  rule  was  to  prevent  delay  in  tendering  the  issue 
or  traverse  of  the  claimant's  claim,  and  if  the  plaintiff  had 
already  done  so  before  the  case  was  called,  so  much  the  bet- 
ter for  the  business  of  the  court. 
Let  the  judgment  of  the  court  below  be  reversed. 


Manninq  v%.  Manning,  guardian,  et  aZ. 

1.  A  party  cannot  discontinue  a  suit  brought  by  counsel  at  her  instance 
without  paying  fees,  but  counsel  may  go  on  and  prosecute  for  fees; 
it  follows  that  an  administrator  cannot  do  what  the  party  herself 
could  not,  and  therefore  the  administrator  may  be  made  a  party  for 
the  benefit  of  counsel,  over  his  objection,  he  being  secured  against 
costs,  if  security  be  demanded  by  him. 

2.  In  charges  of  fraud  and  defense  thereof,  much  latitude  is  allowed 
in  introducing  evidence;  therefore,  where  a  guardian  was  charged 
with  fraud  m  procuring  another  to  take  his  place,  the  fact  that  he 
acted  openly  and  with  full  knowledge  of  the  family,  including  the 
mother  of  the  minor  wards,  may  go  to  the  jury,  though  such  acts 
be  in  strictness  res  inter  alios  acta. 
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.  A  guardian  cannot  diachHrge  his  trust  by  turniog  over  to  his  ac- 
cessor debts  due  to  himself  iadividunlly  from  that  successor;  he 
must  turn  over  the  efftcts  ot  the  wards,  or  money  in  I  ieu  tbereof,  ur 
Bolvent  Dotcs  well  secured  on  third  persons,  if  the  estate  of  Ihe  wards 
hns  passed  into  sucb  pfvper,  and  if  be  take  a  receipt  from  the  s«coud 
guardian  in  full  of  the  effects  of  the  ward  when  he  has  not  in  fact 
turned  these  eficcts  over,  but  collected  his  own  individual  debt  hy 
the  setllcmcDl,  and  the  siicces^nr  becnme  insolvent  and  unable  to 
respond  to  the  wards,  the  first  gunriJiAn  will  be  held  bound  in  equity, 
for  the  effects  of  the  wards  which  came  into  his  hands,  but  never 
pasaed  legally  out  of  tbcm  to  bis  successor. 

Attorney  and  client.  Evidence.  Guardian  and  ward, 
tefore  Judge  Grice.  Houston  Superior  Court.  Novem- 
er  Term,  1877. 

Beported  in  the  opinion. 

B.  M.  Datib  ;  S.  H&ll,  for  plaintiff  in  error,  cited  as  fd- 
iwe  :  Adininiatrator  could  not  discontinue,  Code,  §§3431 ; 

(?«.,  475;  Code,  §1989;  58  Oa.,  132;  56  lb.,  279;  IS 
J.,  374.  Evidence  irrelevant,  Code,  §3756.  Ou  settle- 
lent  of  guardian,  Code,  §2330;  14  Ga.,3i2;  19  lb.,  130; 
^e,  §§2322,  2329,  2333  ;  51  Ga.,  180,  35 ;  2  Sim.  &  St., 
35 ;  Lewiu  on  Trusts,  456,  458 ;  2  Spence  Eq.  Juris.  374- 
5 ;  58  Ga.,  500 ;  12  Peters,  221,  230 ;  1  East,  48  ;  26  Ga., 
68;  Code,  §§1913,  2205;  Benj.  on  Sales,  547-48;  3 
pence,  194,  875;  Code,  §3151;  14  Ga.,  342;  Lewin  ob 
rusts,  840-7;  4  Madd.  Ch.,  353;  Code,  §§1840-48,  1812, 
329,  1833,  2330;  39  Oa.,  101;  8  /i.,  241-4;  27  /*., 
47-S-50;  38 /A.,  304. 

C.  C.  Duncan,  for  defendants,  cited  as  follows:  Admin- 
trator  could  refuse  to  be  a  party.  Code,  §3263 ;  Equity 
lule,  6;  29  Go.,  219.  Evidence  admissible,  Code,  §3756; 
7  Ga.,  4+4.  Guardians  and  their  settlement,  Code,  §1848 ; 
J  Ga.,  282  ;  Code,  §1812 ;  50  Ga.,  334. 

AOKBON,  Justice. 

This  bill  was  bronght  by  B.  F.  Manning,  for  himself  and 
)  next  friend  for  his  minor  sister,  Nora,  against  their  guar- 
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dian,  Willonghby  Manning,  and  the  executors  of  Madison 
Marsliall,  their  former  guardian,  alleging  that  the  present 
guardian  was  in  arrears  a  large  amount,  and  that,  in  equity, 
the  former  guardian  was  liable  to  account  to  them  also,  be- 
cause he  had  procured  the  appointment  of  the  last  guardian, 
and  had  not  turned  over  any  of  the  property  or  effects  of 
the  wards  to  him,  but  that  the  last  guardian  being  indebted 
to  him,  he  had  paid  that  debt  due  to  himself  by  turning 
over  the  note,  and  other  evidence  thereof,  to  the  last  guar- 
dian, who  receipted  for  the  amount  as  effects  of  the  wardsy 
and  had  thus  procured  the  payment  of  a  doubtful  debt  to 
himself. 

1.  Pending  the  suit,  Nora  intermarried  with  Manning,  a 
son  of  the  last  guardian,  and  died ;  and  this  Manning,  her 
husband,  administered  upon  her  estate,  but  declined  to  pros- 
ecute the  suit.  Whereupon  complainants'  counsel  insisted 
upon  their  right  to  make  him  a  party,  at  least  so  far  as  to 
enable  them  to  go  on  for  fees.  The  court  denied  them  this 
right,  and  this  is  the  first  error  assigned.  Upon  indemnify- 
ing him,  the  administrator,  for  costs,  we  think  that  counsel 
had  this  right.  The  act  of  1873,  Code,  §1989,  confirms  it 
in  very  strong  terms.  The  court  should  have  required  them 
to  secure  the  administrator  from  all  danger  of  having  to  pay 
costs,  if  desired,  and  then  it  should  have  ordered  that  he  be 
made  a  party.  The  right  of  counsel  to  go  on  for  fees,  if 
the  party  had  lived,  notwithstanding  her  own  wishes,  was 
ruled  in  56  Oa.y  279,  and  68  /J.,  132,  and  if  the  party  her- 
self could  not  defeat  the  right,  it  is  difficult  to  see  how  her 
administrator  could  do  so  by  refusing  the  mere  use  of  his 
name. 

2.  During  the  course  of  the  trial,  certain  witnesses  were 
offered  to  show  the  bona  fides  of  the  first  guardian,  Mar- 
shall, in  giving  up  his  trust,  by  proving  that  he  went  to  the 
mother  of  the  wards,  or  she  to  him,  and  that  she  wished  it 
done,  and  that  Willoughby  Manning  should  take  the  guar- 
dianship. In  reply  to  the  charge  of  fraud  upon  Marshall, 
in  changing  the  guardianship,  the  testimony  that  he  acted 

10 
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openlj  and  with  knowledge  of  the  fiimilj  of  the  wards,  al- 
though res  inter  alioe  acta^  was  perhaps  allowable.  At  all 
events,  we  would  not  reverse  the  superior  court  for  such 
ruling.  To  answer  or  defend  in  cases  of  fraud,  the  courts 
go  confiiderable  lengths  in  admitting  evidence.   27  (7a.,  449. 

3.  But  the  real  question  in  this  case  is,  whether  the 
guardian  first  appointed  oould  relieve  himself  of  liability 
bj  turning  over  to  his  successor,  not  the  money  of  the 
wards,  nor  notes  of  the  wards  on  solvent  third  persons, 
but  by  simply  giving  to  the  second  guardian,  nothing 
at  all  of  the  property  of  the  wards,  but  the  second  guar- 
dian's own  notes  due  individually  to  the  first  guardian. 
We  think  that  such  a  transaction  cannot  stand  in  a  court  of 
equity ;  that  it  would  admit  of  too  much  opportunity  for 
fraud  to  suffer  it  to  stand.  The  principle  prohibiting  such 
conduct  was  in  effect  ruled  in  48  Qu.^  500,  where  it  was 
held  that  a  promise  by  a  trustee  to  allow  his  personal  debt 
as  a  credit  upon  a  note  held  by  him  as  trustee,  was  not  bind- 
ing, and  though  the  personal  debt  became  barred  from  fai- 
lure to  sue  on  account  of  this  promise,  it  could  not  be  set 
up  in  bar  to  the  suit  on  the  note  by  the  trustee.  The  case 
at  bar  is  as  bad,  to  say  the  least ;  for  the  guardian  settled 
with  his  successor,  by  collecting  his  own  debt  out  of  him ; 
and  turning  over  to  him  nothing  that  belonged,  or  ever  did 
belong,  to  the  wards. 

The  general  principle  is  laid  down  in  the  Code,  §3151, 
that  all  persons  aiding  trustees  in  misapplying  trust  funds 
are  responsible  equally  with  the  trustee.  This  guardian, 
Marshall,  not  only  aided  Manning  in  receipting  for  this  es- 
tate of  these  wards,  when  he  did  not  receive  it,  but  thereby 
got  a  debt  Manning  owed  him  paid,  which  probably  would 
have  been  lost  but  for  this  transaction.  See  further,  2 
Spence's  Eq.  Jurisprudence,  374  to  385  inclusive ;  12  Peters, 
221-230 ;  2  Sim.  &  St.,  205 ;  Lewin  on  Trusts,  456, 458,  846, 
847  ;  4  Maddox  Chan.  R.,  353,  cited  by  plaintiff  in  error ; 
also  Code,  §§2382,  3333  ;  14  Oa.  842 ;  19  76.,  190. 

The  charge  therefore,  that  the  guardian,  Marshall,  oould 
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discharge  himaelf  by  paying  to  the  newly  appointed  guar- 
dian notes  on  the  nt^wly  appointed  gaardian  held  by  himself 
individually,  was  wrong,  and  the  jadgment  is  reversed. 
Judgment  reversed. 


GsBEN,  guardian,  et  al.  vs.  Gbeen. 

Wbere  a  written  agreement  was  entered  into  between  parties  to  an 
equity  cause,  that  a  certain  decree  should  be  entered  on  certain 
terms,  and  afterwards  one  of  the  parties  filed  objections  under  oath 
to  the  same,  but  asked  for  no  rule  nun  and  introduced  no  evidence 
to  sustain  the  objections,  there  was  no  error  in  ordering  the  decree 
to  be  entered.    The  objections  were  pleading,  not  evidence. 

Equity.  Practice  in  the  Superior  Court.  Before  Judge 
Cbisp.    Lee  Superior  Court.    November  Term,  1877. 

Eeported  in  the  decision. 

W.  A.  Hawkins,  for  plaintiffs  in  error. 

G.  W.  Warwick,  for  defendant. 

Wabneb,  Chief  Justice. 

This  was  a  motion  to  enter  a  decree  upon  the  following 
agreed  statement  of  facts : 

"Deborah  Green  in  her  own  right  and  as  guardian  ad  litem 
of  Wm.  H.  and  Jesse  Green,  vs.  Wm.  D.  Green,  adm'r,  etc. 
In  equity,  in  Lee  superior  court.  For  account,  relief,  and 
injunction,  etc. 

"  The  parties  in  the  above  case  agree  on  the  following  set- 
tlement of  all  the  claims  and  charges  in  said  bill :  That  the 
amount  due  from  the  defendant  as  administrator  de  Ionia 
non  of  Wm.  H.  Green's  estate,  as  administrator  of  Ellen 
A.  Green's  estate,  and  as  guardian  of  William  H.  and 
Jesse  Green,  is  seven  thousand  dollars  principal,  with 
interest  from  the  first  day  of  January,  1 876.  That  com- 
plainants may  take  a  decree  at  the  next  term  of  this  court 
for  said  sura,  with  stay  of  execution  upon  the  half  thereof 
until  the  first  day  of  January  1877,  and  a  stay  upon  the 
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Other  half  until  the  first  day  of  January  1878 ;  that  the  said 
William  D.  Green  turn  over  to  the  said  Deborah,  in  her 
own  right,  and  as  guardian  ad  litem,  the  plantation  and  all 
the  property  thereon,  belonging  to  the  estate  of  the  said 
William  11.  Green,  together  with  ninety-one. bales  of  cotton 
in  the  warehouse  of  Ilarrold  Johnson  &  Co.,  and  on  said 
plantation,  and  that  she,  in  her  own  right  and  as  guardian, 
accept  and  receive  the  same.  That  the  said  William  D. 
Green  turn  over  to  the  said  Deborah,  and  as  collateral  se- 
curity for  the  payment  of  the  said  seven  thousand  dollars 
and  interest,  one  note  on  William  H,  Morgan  for  the  sum 
of  $1,890,  one  note  on  J.  D.  Green  for  the  sum  of  $1,210, 
accounts  on  the  overseer  and  hands  on  the  plantation  for 
^506,  one  note  on  Wm.  G.  Bell  for  the  sum  of  $833.36, 
with  credit  of  $75,  one  note  on  B.  F.  Wolf  for  $100,  with 
credit  of  $20,  and  that  she  receipt  him,  the  said  Green,  for 
1  the  same  as  collateral  as  aforesaid.     The  decree  for  the 

[  seven  thousand  dollars  and  interest,  and  with  the  stays  afore- 

I  said,  to  be  taken  at  the  next  term  of  Lee  superior  court. 

{  And  when  the  said  decree  is  complied  with  and  the  money 

'  paid,  either  out  of  the  collaterals  or  otherwise,  then  the  said 

»  William  D.  Green  and  his  securities  are  discharged   from 

*  all  liability,  on  either  the  guardian's  bond  or  upon  the  bond 

of  tlie  said  William  D.  Green  as  administrator  de  bonis  norij 
and  as  administrator,  and  from  liability  upon  all  of  said 
bonds.  And  upon  compliance  with  said  decree  and  this 
agreement,  the  said  Green  is  to  be  discharged  from  said  ad- 
ministrations and  guardianships  and  from  all  liability  there- 
on, or  on  either  of  them.  It  is  also  agreed  that  said  Deborah 
pay  to  W.  A.  Hawkins,  within  ten  days,  three  hundred  and 
thirty-three  dollars  and  fifty  cents,  counsel  for  said  Wm.  D. 
Green.  Deborah  Grsen, 

*'  7th  April,  1876.  Wbl  D.  Gbekn." 

W.  A.  Hawioxs, 

Attorney  for  William  D.  Green. 
Lyon  &  Nisbbt, 
G.  W.  Warwick, 

Attorneys  for  Complainants.'' 
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The  defendant  filed  the  following  objections  to  the  enter- 
ing of  the  decree  :  "  And  now  comee  the  defendant  and  ob- 
jects to  the  entering  the  decree  for  the  amounts  claimed  by 
complainants,  but  says  that  since  the  said  agreement  to  enter 
the  decree  for  seven  thousand  dollars,  he  has  paid  to  com- 
plainants the  sum  of  one  thousand  dollars,  and  here  presents 
copy  receipt  for  the  same  ;  that  he  placed  in  the  hands  of 
said  complainants  as  collateral  security  to  be  collected  and 
credited  on  said  case,  the  following  notes :  One  on  J.  D. 
Green,  note  for  twelve  hundred  and  ten  dollars,  dtie  15th 
April,  1876.  One  on  W.  H.  Morgan  for  eighteen  hundred 
and  ninety  dollars,  due  January  9,  1877.  That  afterwards, 
to-wit :  and  before  the  present  term  of  this  court,  and  be- 
fore the  taking  of  said  decree  said  complainants  extended 
day  of  payment  to  said  Green  and  Morgan,  giving  them  time 
for  a  diflEerent  rate  of  interest,  at  the  rate  of  twelve  per 
cent  interest,  and  therefore  defendant  says  he  is  entitled  to 
have  a  credit  upon  said  claims  of  the  date  of  January  1, 
1877.  He  is  also  advised  that  on  the  Bell  note  complain- 
auts  have  one  hundred  and  fifty  dollars  to  which  he  is  en- 
titled to  a  credit,  and  which  being  placed  upon  the  debt  as 
of  January  1877,  pays  off  the  principal  and  leaves  a  credit 
to  go  on  the  last  instalment  which  is  stayed  until  Ist  Janu- 
ary, 1878.  And  for  further  reason  why  said  complainant 
should  not  have  his  judgment  for  the  said  amount  of  three 
thousand  dollars,  that  at  the  time  of  the  said  agreement,  in 
April  1876,  and  as  a  part  of  said  agreement  a  copy  of  which 
is  here  to  the  court  shown — complainants  received  two 
notes,  one  on  Bell  for  $832,  with  a  small  credit,  and  the 
other  on  Wolf,  for  two  hundred  dollars,  with  a  credit  of 
$20.00.  This  Taaid  note  on  Bell  was  perfectly  good,  and 
could  have  been  collected,  and  therefore  the  said  claim  be- 
fore decree  had,  ought  to  be  credited  with  said  amount  of 
the  Bell  note,  or  that  the  said  complainants  ought  to  ac- 
count to  defendant  for  said  note,  and  therefore  defendant 
asks  that  said  credits  be  entered  upon  the  said  claim  before 
a  final  decree  is  allowed.  '\V.  A.  IlAwitms, 

Defendant's  Attorney." 
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"  In  open  court  comes  W.  D.  Green,  who  on  oath  says 
the  facts  set  forth  in  the  foregoing  answer  are  trtie  to  the 
best  of  his  knowledge  and  belief.  W.  D.  Gbebk. 

"  Sworn  to  in  open  court,  November  17,  1877. 

Jambs  Moboan,  Clerk." 

"  Filed  November  17, 1877.      James  Mobgan,  Clerk." 

Philip  Jackson,  as  guardian  of  W.  H.  Green  and  Jesse 
Green,  and  Deborah  F.  Jackson,  wife  of  Philip  Jackson,  for- 
merly Deborah  Green,  V8,  Wm.  D.  Green. 

In  equity,  bill  for  relief,  etc  Lee  superior  court,  No- 
vember term,  1877. 

"  Upon  the  written  agreement  of  parties,  approved  by  the 
court,  and  entered  on  the  minutes  of  this  court  at  the 
March  term,  1876,  and  no  issue  of  fact  being  involved  in  the 
said  case,  it  is  ordered  and  decreed  by  the  court,  that  com- 
plainant, Philip  Jackson,  as  guardian  of  the  minors,  Wm.  H. 
Green  and  Jesse  Green,  and  Deborah  F.  Jackson,  wife  of 
Phil  Jackson,  formerly  Deborah  F.  Green,  recover  of  Wil- 
liam D.  Green,  defendant,  as  administrator  de  bonis  non  of 
Wm.  H.  Green,  as  administrator  of  Ellen  A.  Green,  and  as 
guardian  of  Deborah  F.  Green,  Wm.  H.  Green  and  Jesse 
Green,  the  sum  of  three  thousand  one  hundred  and  fifty- 
six  dollars  ($3,156.00),  with  interest  thereon  from  the  first 
day  of  July  1877,  and  the  further  sum  of  costs  of  suit  to  be 
taxed  by  the  clerk,  and  that  execution  issue  for  that  sum. 

"  It  is  further  ordered  that  complainants  give  to  defendant 
credit  on  said  decree  and  execution,  any  amounts  that  they 
may  collect  on  the  following  claims,  that  are  now  held  by 
complainants  as  collateral,  to-wit :  One  note  signed  by  W. 
G.  Bell  for  $833.36,  note  dated  December  1, 1874,  credited 
by  ($75.00)  seventy-five  dollars,  on  the  20th  day  of  January, 
1876 ;  also  a  credit  of  $125.00.  One  note  on  B.  F.  Wolf, 
for  $100.00,  note  due  December  1,  1874,  and  credited  with 
$20,00,  on  the  1st  April,  1875 ;  which  two  notes  said  Wm. 
"n.  Green,  defendant,  has  given  as  collateral  to  secure  the 

incipal  sum  due  on  this  case ;  and  that  when  said  sum  of 
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three  thonfland  one  hundred  and  fifty-eiz  dollars,  ($3,156.00) 
with  all  interest  and  costs,  shall  be  fully  paid  by  the  said 
Wm.  D.  Green,  defendant,  the  same  to  be  in  full  discharge 
of  said  William  D.  Green,  and  he  shall  be  fully  discharged 
from  all  liability  on  his  bond  as  administrator  ^  bonis  rum 
of  Wm.  H.  Gh-een,  as  administrator  of  Ellen  A.  Green,  and 
as  guardian  of  Deborah  F.  Green,  Wm.  H.  Green  and  Jesse 
Green,  and  shall  be  discharged  from  said  administration  and 
guardianship  as  aforesaid ;  and  that  on  said  payment  said 
complainants  turn  over  to  defendant  the  above  described 
collaterals. 

"It  is  further  ordered  that  the  execution  be  stayed  till  the 
first  day  of  January,  1878.  0.  F.  Crisp, 

J.  S.  0.,  8,  W.  C." 

To  the  entering  up  of  the  aforesaid  decree  the  defend- 
ant excepted. 

We  find  no  error  in  entering  the  decree  complained  of  on 
the  statement  of  facts  contained  in  the  record.  The  de- 
fendant's answer  was  mere  pleading,  and  he  o£Fered  no  evi- 
dence to  sustain  the  allegations  contained  therein,  did  not 
even  ask  the  court  for  a  rule  nisi  calling  upon  the  plain- 
tiffs to  show  cause  why  the  decree  should  not  be  entered 
up  in  accordance  with  the  agreement  of  the  parties. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Hatoheb  et  al.  vs.  Cade,  trustee. 

The  evidence  not  being  sufficient  to  subject  to  the  debt  of  the  plaintiff 
in  execution  one-third  of  the  lands,  a  new  trial  must  be  granted. 

New  trial.  Claims.  Before  Judge  C&awfobd.  Marion 
Superior  Court.    April  Term,  1878. 

Hatcher  died,  leaving  a  widow  and  five  children.  His 
will  provided  a  certain  mode  of  division  of  his  estate  among 
the  widow  and  children  by  commissioners.  The  legatees, 
however,  divided  it  among  themselves.    All  were  of  age 
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except  two,  who  ratified  the  division  on  coming  of  age. 
Cade,  trustee,  had  a  third  interest  in  a  lot  of  land  levied  on 
under  a  fi.fa,  against  the  widow.  Two  of  the  children 
claimed  it  under  the  division.  (See  'this  case  in  55  6ra.,  359, 
when  it  was  here  before.)  The  jury  found  the  property 
subject.  Claimants  moved  for  a  new  trial,  which  was  re- 
fused, and  they  excepted. 

SMrrH  &  LriTLB,  for  plaintiffs  in  error,  cited  55  Ga,^  359; 
Code.  §§2584,2585;  48  Ga.,  596;  51  II.  433. 

Peabody  &  Brannon  ;  Blandfobd  &  Oabbard,  for  de- 
fendant, cited  54  (?a.,  602. 

« 

Jackson,  Judge. 

When  this  case  was  here  before,  we  held  that  the  one- 
sixth  interest  of  these  lands  could  not  be  made  subject  to 
this  debt,  and  the  court  below  having  ruled  to  the  contrary, 
we  granted  a  new  trial.  JS"ow  one-third  thereof  has  been 
found  subject,  and  a  motion  was  made  for  a  new  trial  on 
the  ground  that  the  verdict  is  without  evidence  and  against 
law ;  and  the  question  pressed  before  us  and  argued  here 
now  is,  mainly,  was  there  evidence  to  sustain  the  verdict  ? 

Whilst  wo  rarely  interfere  in  a  case  where  the  presiding 
judge  and  the  jury  agree  in  relation  to  the  evidence,  we 
feel  constrained  to  do  so  here.  We  have  examined  the 
record  closely,  and  whilst  there  may  be  evidence  pointing 
to  great  irregularity  in  the  division  of  the  estate,  and  to  the 
appearance  of  fraud,  and  fraudulent  concealment,  perhaps, 
by  Mrs.  Hatcher,  we  can  find  nothing  which  shows  title  in 
her  to  one-third  of  these  lands.  There  is  no  clear  testimony 
that  she  ever  lived  on  it,  or  controlled  it,  except  as  execu- 
trix ;  and  there  is  evidence  going  to  show  that  it  was  di- 
vided and  set  apart  to  the  claimants,  but  none  that  she  took 
any  interest  in  these  lands  with  them,  so  as  to  subject  the 
third  part  as  hers. 

In  view  of  the  ruling  of  this  court  in  55  Oa,^  359,  when 
the  case  was  here  before,  and  the  fact  that  we  held  then 
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that  if  there  was  a  division,  though  not  following  the  will, 
it  would  bind  all  these  parties  of  age,  and  the  two  claimants 
when  they  came  of  age,  if  thej  ratiiied,  and  that  the  plain- 
tiff in  execntion  must  go  upon  Mrs.  Hatcher's  part  of  the 
estate  in  severalty,  set  apart  to  her,  and  of  the  further  fact 
that  there  is  no  evidence  to  show  that  she  took  any  interest 
in  these  lands  with  the  two  claimants,  we  feel  reluctantly 
constrained  to  hold  that  this  verdict  is  not  sustained  by  the 
evidence,  and  therefore  we  must  grant  a  new  trial.  If  Mrs. 
Hatcher's  share  is  in  money  and  cannot  be  got  at  for  levy, 
it  is  the  misfortune  of  the  plaintiff.  Possibly  there  may  be 
some  remedy  by  equitable  pleadings  to  uncover  her  interest 
wherever  it  is,  but  at  law,  and  by  these  proceedings,  unless 
the  future  trial  should  develop  more  testimony,  we  do  uot 
think  that  one  third  of  this  land  can  be  subjected  to  this 
debt  in  this  way. 
Judgment  reversed. 


Clabk  et  al.  vs.  Bbll,  executor. 

1.  In  a  suit  by  an  executor,  the  defendant  was  not  prevented  from  tes- 
tifying to. any  relevant  conversations  between  himself  and  the  execu- 
tor by  reason  of  the  death  of  the  testator,  though  the  original  con- 
tract between  him  and  testator  was  recited  in  such  conversations. 

3.  Kor  was  he  incompetent  to  testify  as  to  the  amount  of  improve- 
ments placed  by  him  on  the  land  which  formed  a  part  of  the  origi- 
nal  contract. 

3.  In  trover  by  the  creditor  for  the  conversion  by  the  debtor  of  certain 
mules  transferred  by  bill  of  sale  as  security  for  the  debt,  of  greater 
value  than  the  amount  due,  the  measure  of  damages  is  not  the  value 
of  the  mules,  but  the  amount  of  the  debt,  with  interest. 

Trover.  Witness.  Damages.  Before  Judge  Crisp. 
Sumter  Superior  Court.     April  Term,  1878. 

The  following,  taken  in  connection  with  the  decision,  suf- 
ficiently reports  this  case :  Bell,  executor  of  S.  Bell,  de- 
ceased, brought  trover  against  Clark,  with  bail  process,  for 
two  mules  for  which  he  had  given  a  bill  of  sale  to  the 
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plaintiff's  testator.  Defendant  filed  an  equitable  plea  al- 
leging in  substance,  as  follows:  He  purchased  a  certain  tract 
of  land  from  testator,  was  to  have  three  years  in  which  to 
pay  for  it.  A  part  of  the  contract  was  that  testator  should 
lend  him  $100.00,  for  the  purpose  of  erecting  improve- 
ments. He  received  this  money,  gave  his  note  for  $125.00, 
(the  $25.00  being  for  interest,)  and  a  bill  of  sale  for  the  two 
mules  now  in  controversy  as  collateral  security.  He  has 
erected  improvements  on  the  land  to  the  value  of  $574.85, 
His  contract  vrith  testator  was  never  reduced  to  writing,  the 
latter  saying  it  was  inconvenient  at  the  time  of  making  it 
Afterwards  testator  conveyed  the  same  land  to  Mrs.  A.  C« 
Bell,  and  defendant's  tenant  in  possession  was  evicted,  some 
eighteen  months  before  the  three  years  expired.  Plaintiff 
is  aware  of  these  facts.  Defendant  claimed  set-off — ^that 
the  $125.00  should  be  deducted  from  the  $574.85,  that  he 
might  have  judgment  for  the  balance,  and  the  trover  suit 
be  dismissed. 

After  verdict  and  judgment  for  plaintiff,  defendant  and 
his  surety  in  the  bail  proceeding  moved  for  a  new  trial,  on 
the  following  among  other  grounds  : 

1.  Because  the  court  erred  in  charging  the  jury  as  follows: 
If  the  plaintiff  shows  you  a  bill  of  sale  to  the  two  mules 
from  Clark  to  the  plaintiff's  testator,  (and  I  charge  you  that 
the  paper  introduced  is  a  bill  of  sale,  and  conveys  title,  al- 
though it  may  have  been  given  to  secure  the  payment  of 
the  note,)  and  Clark  failed  to  deliver  the  mules  1st  of  No- 
vember, 1874,  when  they  were  demanded  of  him,  and  after 
that  has  converted  the  mules  to  his  own  use,  then  the  plain- 
tiff is  entitled  to  recover  the  proven  value  of  the  mules 
with  interest  to  this  date,  as  his  damages,  unless  the  defend- 
ant has  satisfied  you  by  evidence  that  his  defense  is  true. 

2.  Because  the  court  erred  in  not  allowing  defendant  to 
state  while  on  the  stand  as  a  witness  all  the  conversation 
had  between  him  and  A.  C.  Bell  and  plaintiff.  They  testi- 
fied that  a  new  contract  was  entered  into  after  the  death  of 
said  Sampson  Bell,  between  plaintiff  and  defendant,  which 
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new  contract  was  positively  denied  by  defendant ;  and  when 
he  proceeded  to  state  what  he  (defendant)  told  said  A.  O. 
Bell  and  plaintiff  in  said  conversation  was  the  contract  be- 
tween him  and  said  Sampson  Bell,  (deceased,)  as  set  up  in 
his  equitable  defense,  the  court  stopped  him,  and  would  not 
allow  him  to  state  what  he  told  them  (the  Bells)  in  said  con- 
versation said  contract  was,  but  did  allow  him  to  state  what 
J.  W.  Bell  and  A,  0.  Bell  said  in  reply  thereto,  to-wit :  that 
they  would  carry  out  all  their  father's  contracts. 

8.  Because  the  conrt  erred  in  not  allowing  defendant  to 
state  anything  as  to  the  value  of  the  improvements  put  on 
said  land  by  him,  and  what  they  cost  him. 

The  motion  was  overruled,  and  defendants  excepted. 

• 

John  B.  Wobrill;  Guerby  &  Son,  for  plaint i&  in  er- 
ror, on  the  question  of  evidence,  cited  26  Ga.,  472. 

ELawkins  &  Hawkcsts  ;  Sibcmons  &  SnoiONs,  for  defendant. 
Warneb,  Chief  Justice. 

This  was  an  action  of  trover  brought  by  the  plaintiff 
against  the  defendant  to  recover  two  mules  of  the  alleged 
value  of  $250.00,  and  their  hire  alleged  to  be  of  the  yearly 
value  of  $50.00. 

On  the  trial  of  the  case  the  jury  found  a  verdict  in  favor 
of  the  plaintiff  for  $347.25.  The  defendant  made  a  motion 
for  a  new  trial  on  various  grounds,  which  was  overruled, 
and  the  defendant  excepted. 

It  appears  from  the  evidence  in  the  record,  that  on  the 
Ist  of  April,  1874,  the  defendant,  Clark,  in  consideration  of 
the  sum  of  $125.00,  executed  to  the  plaintiff's  testator  a  bill 
of  sale  for  the  two  mules,  which  were  then  in  the  posses- 
sion of  Clark,  who  was  to  retain  the  possession  of  them  un- 
til the  1st  of  November  thereafter,  (the  defendant  to  risk 
the  lives  of  the  mules)  and  then  to  deliver  the  same  to  the 
plaintiff's  testator,  the  defendant  at  tlie  same  time  executed 
his  note  to  the  plaintiff's  testator  for  the  sum  of  $125.00. 
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The  plaintiff  demanded  possession  of  the  mules,  which  the 
defendant  refused  to  deliver,  but  converted  the  same  to  his 
own  use. 

The  defendant  filed  an  equitable  plea  to  the  plaintiff's  ac- 
tion, in  which  he  alleged  that  the  bill  of  sale  to  the  mules 
was  a  part  of  a  contract  entered  into  between  himself  and 
plaintiff's  testator  in  relation  to  a  lot  of  land  upon  which  the 
defendant  was  to  settle,  and  improve,  and  there  was  a  good 
deal  of  conflicting  evidence  in  relation  to  that  point  in  the 
case.  The  plaintiff  and  A.  0.  Bell  testified  to  a  conversa- 
tion had  with  the  defendant  in  relation  to  the  matters  al- 
leged in  defendant's  plea.  The  defendant  was  offered  as  a 
witness  to  prove  all  the  conversation  between  the  parties, 
which  was  refused  by  the  court  on  the  ground  that  the 
plaintiff's  testator  was  dead. 

1, 2.  The  defendant  was  a  competent  witness  to  prove  all  the 
conversation  had  between  himself  and  the  living  parties 
with  whom  it  was  had,  notwithstanding  the  plaintiff's  tes- 
tator was  dead.  The  defendant  was  also  a  competent  wit- 
ness to  prove  the  value  of  the  improvements  put  on  the 
land  by  him,  and  the  court  erred  in  ruling  out  the  defend- 
ant's evidence  offered  upon  both  these  points,  as  made  in 
the  record. 

tS.  The  court  charged  the  jury,  amongst  other  things,  that 
although  the  bill  of  sale  may  have  been  given  to  secure  the 
payment  of  the  note,  and  Clark  failed  to  deliver  the  mules 
on  tlie  1st  of  November,  1874,  and  they  were  demanded  of 
\\\\\\y  and  after  that  has  converted  the  mules  to  his  own  use, 
then  the  plaintiff  is  entitled  to  recover  the  proven  value  of 
the  nuilos^  with  interest  to  tliis  date,  as  his  damages,  unless 
the  dofoiulant  luis  ssitisfied  you  by  the  evidence  that  his  de- 
fon8t>  is  true. 

If  the  bill  of  sale  to  the  mules  was  given  to  the  plaintiff's 

to^iitntor  by  the  defendant  to  secure  the  payment  of   the 

\\\>\k\  then  the  nu^a^ure  of  the  plaintiff's  damages  was  the 

a  mount  of  that  note  with  the  lawful  interest  due  thereon, 

unti  not  the  proven  value  of  the  mules* 

Whether  there  wa«  a  settlement  between  the  plaintiff  and 
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the  defendant  in  relation  to  the  several  matters  in  contro- 
versy, and  by  the  terms  thereof  the  defendant  agreed  to  aban- 
don the  possession  of  the  land  in  consideration  that  he '  was 
to  be  released  from  tho  rents  and  profits,  we  express  no 
opinion  as  there  is  to  be  a  new  trial  of  the  case. 
Let  the  judgment  of  the  court  below  be  reversed. 


The  Central  Sailboad  vs.  Moose. 

MooBE  VS.  The  Central  Bailboad. 

1.  The  fact  that  the  widow  who  sues  for  the  killing  of  her  husband, 
worked  in  the  field  for  a  livelihood  after  his  death,  is  immaterial  and 
irrelevant  to  the  issue  on  trial,  and  should  not  therefore  go  to  the 
jury  as  evidence. 

2.  The  fact  that  the  Jury  of  inquest  had  found  a  verdict  in  the  case,  is 
also  inadmissible. 

3.  A  charge  that  "  the  presumption  in  all  cases  like  this  is  against  the 
railroad,  and  that  the  burden  is  on  it  to  show  that  ordinary  and  rea- 
sonable care  and  diligence  were  exercised  by  its  agents,  and  to  show 
fault  in  the  deceased,  and  the  presumption  remains  until  removed 
by  proof,  but  if  removed,  the  presumption  ceases  and  the  proof 
would  prevail,"  is  erroneous  in  this,  that  the  court  put  upon  the 
company  the  burden  of  showing  not  only  that  itself  was  without 
fault,  but  that  the  deceased  was  in  fault,  before  the  burden  was 
shifted;  the  law  being,  under  section  8083  of  the  Code,  that  when 
the  company  shows  itself  without  fault,  by  showing  that  its  agents 
have  exercised  aU  reasonable  care  and  diligence,  there  can  be  no  re- 
covery against  it. 

4.  Where  the  court  granted  the  railroad  company  a  new  trial  unless 
the  plaintiff  wrote  off  a  portion  of  the  verdict,  and  in  the  judgment 
of  this  court  the  grant  of  the  new  trial  ought  to  have  been  uncondi- 
tional, the  plaintiff  cannot  complain  that  the  verdict  was  reduced 
by  the  court.  The  unconditional  grant  of  the  new  trial  by  this  court 
of  course  operates  to  set  aside  the  entire  verdict,  and  all  modifica- 
tions thereof. 

Eaiboads.  Damages.  Negligence.  Evidence.  Before 
Judge  HiLLYBE.  Clayton  Superior  Court.  September 
Term,  1877. 

Reported  in  the  opinion. 
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A.  B.  Lawton  ;  N.  J.  Hammond  ;  SpEEft  &  Stewart,  for 
the  railroad,  cited  as  follows:  Verdict  excessive,  38  Ga.j 
409  (3) ;  Code,  §1792.    Chai^ge  of  court  as  to  om^Sy  Code, 

033,  3248,  and  cases  cited. 


P.  L.  Mynatt  ;  W.  L.  Watbrson  ;  E.  W.  Beck,  for  Moore, 
cited  as  follows :  Railroad  did  injury,  acts  1873,  p.  88  ; 
acts  1872,  p.  351.  Requests  not  in  writing,  Code,  §3715  ; 
Rule  5  of  Superior  Court ;  47  Qa.^  119.  Rule  as  to  negli- 
gence. Code,  §3036 ;  §2972  has  general  application  ;  19 
Oa.,  437 ;  19,  /*.,  686;  38  /*.,  409 ;  61  /J.,  114 ;  60  75., 
441 ;  35  Ib.y  105.  Error  in  decreasing  verdict,  10  (?a.,  45 ; 
Code,  §218.  See  Sher.  &  Red.  on  Neg.,  §§29,  80,  487;  6 
Barb.,  368 ;  1  Dill.,  579 ;  61  Pa.,  361. 

Jacksok,  Justice. 

The  plaintiffs  husband  was  killed  and  found  lying  near 
the  track  of  the  defendant's  road.  She  sued  the  road  for 
damages,  and  the  jury  found  $2,000.00.  A  motion  was  made 
for  a  new  trial,  the  eourt  granted  it,  unless  a  certain  part  of 
the  verdict  was  written  off,  which  was  done,  and  the  de- 
fendant excepted,  and  insisted  that  the  new  trial  should 
have  been  unconditionally  granted.  Three  grounds  are  re- 
lied upon  here  why  this  should  have  been  done : 

Ist.  Because  the  court  erred  in  allowing  the  plaintiff  to 
prove  that  there  was  a  verdict  found  at  the  inquest  held 
upon  the  body  of  deceased.  2d.  Because  the  court  allowed 
the  plaintiff  to  prove  that  since  her  husband's  death  she 
made  her  living  by  working  in  the  field.  8d.  Because 
the  court  erred  in  the  charge  to  the  jury. 

1.  We  do  not  see  upon  what  principle  evidence  was  ad- 
mitted that  there  was  a  verdict  at  the  inquest.  It  was  irrele- 
vant and  immaterial,  and  while  it  may  not  have  done  much 
harm,  it  had  better  have  been  excluded. 

2.  In  what  way  this  plaintiff  made  her  living  since  the 
death  of  her  husband,  could  not  affect  the  legal  right  she 
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bad  to  recover,  or  the  amount  of  t^at  recovery  to  which  she 
was  legallj  eatitled.  It  was  therefore  wholly  irrelevaDt  to 
admit  it  to  fp  to  the  jury,  and  it  coold  bat  answer  one  end, 
uid  that  ill^ally  to  excite  sympathy,  and  inflaence  improp- 
erly the  finding  of  the  jury.  Therefore  it  was  wrong  to  eu- 
cumber  the  case  with  it. 

S.  The  effect  of  the  charge  of  the  court  complained  of, 
was  to  pat  the  burden  on  the  railroad  company  of  showing 
not  only  that  its  agents  had  used  all  ordinary  and  reasona- 
ble care  and  diligence,  but  that  the  plaintiff's  hasband  was 
at  fault  also.  When  the  company  showed  itself  without 
fault,  by  showing  that  reasonable  and  ordinary  care  and  dili- 
gence had  been  exercised  by  its  agents  and  employees,  then 
by  section  8083  of  the  Code,  there  could  be  no  recovery 
against  it ;  and  of  course  the  burden  was  shifted.  The  ef- 
fect of  the  chai^  was  to  require  the  company  to  go  further 
and  show  that  the  plaintiff's  husband  was  at  fault.  If  the 
company  was  without  fault  it  was  wholly  immaterial  whether 
the  deceased  was  or  was  not  at  fault.  If  both  were  inno- 
cent, the  catastrophe  was  an  accident,  and  there  could  be  no 
recovery  ;  if  both  were  at  fault  and  the  plaintiff's  husband's 
fault  did  not  cause  by  itself  the  injury,  then  there  would 
be  a  modified  recovery  for  contributory  negligence ;  if,  though 
the  company  had  been  at  fault,  the  plaintiff^s  husband  could 
have  avoided  the  injury  by  ordinary  care,  and  neglected  to 
do  so,  then  there  could  be  no  recovery.  It  is  true  that 
the  presumption  is  against  the  company  every  time  and  on 
every  issue,  after  the  killing  by  the  road  has  been  proven  ; 
but  when  the  company  has  proved  either  that  the  deceased 
by  his  own  negligence  caused  his  own  death,  or  that  the 
company  was  not  negligent,  but  used  all  reasonable  care 
and  diligence,  the  burden  is  shifted ;  because  either  will  re- 
lieve the  company. 

There  is  some  confusion  in  the  record  in  regard  to  the 
motion  for  a  new  trial  and  the  charge  of  the  court,  but  the 
effect  of  the  charge  seems  to  be  as  above  stated ;  and  being 
80,  under  the  Code,  §3033  et  seq.  and  the  case  of  the  Oeor- 
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2  Railroad  c6  Banking  Company  v».  Nedy,  56  Oa.,  540, 
i  feel  conetrained  to  reverse  the  jndgraent  aod  order  an 
conditiunal  new  trial.  It  muBt  be  borne  in  mind  that 
oore  was  not  a  passenger  as  Gloss  was,  and  therein  this 
se  differs  from  that.     See  mth  Ga.,  441. 

In  the  case  of  Moore  vs.  The  Mailroad,  the  complaint  is 
it  the  court  erred  in  imposing  upon  the  plaintiff  in  error 
e  terms  of  writing  off  a  part  of  the  verdict  as  the  condi- 
m  on  which  it  was  permitted  to  stand,  otherwise  a  new 
al  was  granted. 

Inasmuch  as  an  unconditional  new  trial  has  been  granted 
tlic  exceptions  of  the  Central  Bailroad,  of  course  the 
uiplaint  here  made  falls  to  the  ground,  this  court  being 
opinion  that  the  entire  verdict  be  set  aside,  it  follows  that 

3  plaintiff  in  error  was  not  hurt  bj  the  requirement  of 
3  court  below,  that  part  of  it  be  written  off. 
Judgment  reversed  in  first  case,  and  affirmed  in  second. 


Jolly  vs.  Loptoh. 

adiDg  the  existence  of  a  homestead,  the  reveraioDarjr  ioterest  of  the 
person  from  whose  property  it  was  set  apart,  is  not  subject  to  lev; 
and  Hale. 

Homestead.  Levj  and  sale.  Estates.  Before  Judge 
iisp,     Macon  Superior  Court.     May  Term,  1878. 

Eeported  in  the  decision. 

W.  S.  Wallace,  for  plaintiff  in  error,  cited  as  follows : 
1  the  nature  of  t)ie  homestead,  statutes  of  Iowa,  366 ;  Kan- 
I,  473  ;  Wyoming,  372 ;  14  Wallace,  863  ;  Code,  §2002 ; 
te  1S76,  p.  49.  No  sale  without  ability  to  seize.  Freeman 
Ex.,  121. 

F.  T.  Sneed  ;  S.  Hall,  for  defendant,  cited  as  follows : 
iture  or  contingent  interest  subject  to  levy ;  also  land  nn- 
r  incumbrance,  Code  §2625 ;  6  <?a.,  452.    Is  homestead 
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more  than  an  incumbrance?  Code,  §2045;  40  Oa.^  393, 
297 ;  56  lb.,  359 ;  42  /*.,  453 ;  54  /&.,  549.  Whether  in- 
carabrance  or  estate,  immaterial  to  creditor,  14  Wall.,  463  : 
3  Southern  L.  Eev.,  359 ;  2  Tenn.  Ch.,  606. 

Warner,  Chief  Justice. 

This  case  came  before  the  court  below  on  an  agreed  state- 
ment of  facts,  which  was  substantially  as  follows :  ^'  that 
Lofton  obtained  judgment  against  Jolly  in  Macon  superior 
court,  at  the  December  term,  1874,  upon  a  debt  contracted 
in  November  1872 ;  that  in  1875  Jolly  applied  for,  and  had 
set  apart,  a  homestead  on  lots  of  land  numbers  153  and  154, 
as  the  head  of  a  family,  having  a  wife  and  three  children, 
and  there  is  no  reason  why  they  may  not  ^have  other  chil- 
dren ;  that  an  execution  issued  on  the  aforesaid  judgment 
which  was  levied  on  the  reversionary  interest  in  the  home- 
stead property,  as  the  property  of  Jolly,  the  defendant; 
that  Mrs.  Jolly,  for  herself  and  children,  interposed  a  claim 
thereto,  and  the  question  submitted  for  the  decision  of  the 
court  is,  whether  the  defendant's  reversionary  interest  in  the 
homestead  property  is  now  subject  to  levy  and  sale."  The 
court  decided  that  the  defendant's  reversionary  interest  in 
the  homestead  property  was  subject,  whereupon  the  claim- 
ant excepted. 

By  the  constitution  of  1868,  no  court  or  ministerial  offi- 
cer in  this  state  shall  ever  have  jurisdiction  or  authority  to 
enforce  any  judgment,  decree,  or  execution,  against  the 
homestead  property  set  apart,  including  such  improvements 
as  may  be  made  thereon  from  time  to  time,  except  for  taxes, 
etc.  The  homestead  is  set  apart  for  the  use  of  the  debtor's 
family  as  contemplated  by  the  constitution,  and  so  long  as 
that  homestead  right  continues  to  exist,  no  court,  or  minis- 
terial officer  of  this  state,  has  any  jurisdiction  or  authority 
to  enforce  any  judgment,  decree,  or  execution,  against  the 
homestead  property,  which  necessarily  includes  every  inter- 
est therein,  reversionary  or  otherwise,  but  when  all  the 
beneficiaries  of  the  homestead  property  cease  to  exist,  then, 
11 
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id  not  nntil  then,  can  the  reversionary  interest  of  the  de- 
ndant  in  execution'  be  levied  on  and  Bold,  for  tlie  simple 
aeon,  that  thu  constitntion  of  the  state  prohibits  it  from 
jing  done.  Heard  vs.  Downing  et  al.,  47  Ga.,  629. 
fouffhon  vs.  Masterson,  59  Ga.,  886.  The  conrt,  therefore, 
red  in  deciding  that  any  ministerial  officer  in  this  state 
id  jurisdiction  or  authority  to  enforce  the  execution  in 
le  record  mentioned  against  the  reversionary  interest  of 
le  defendant  in  that  execntion,  on  the  statement  of  facta 
mtained  in  the  record. 
Let  the  judgment  of  the  court  below  bo  reversed. 


Haet  et  al.,  Justices,  vs.  Tatloe. 

A  neighborhood  roadusedbyasetUement  of  people,  great  or  small,  is 
not  a  public  road  in  the  sense  of  the  Georgia  Code  sad  in  the  com- 
mon parlance  of  our  people,  and  the  case  of  Baiter  m.  Zhylor,  55 
Oa.,  810,  therefore  covers  and  controls  this  case. 
The  question  being  whether  the  justices  had  Jurisdiction  to  abate  the 
nuisance  complained  of,  the  superior  court  should  not  interfere  by 
probibiUou.   Should  the  justices  err,  the  remedy  Uhy  certiorari  — (R.) 

Roads  and  bridges.  Nuisance.  Jurisdiction.  Prohibi- 
on.  Before  Judge  Tompkins.  Chatham  Superior  Court, 
ebruary  Term,  1678. 

Smith  et  al.,  petitioned  Hart  and  Buckner,  justices,  to 
wte  a  nuisance  alleged  to  have  been  created  by  Taylor,  in 
wtructing  their  neighborhood  road.  He  applied  to  the 
iperior  court  for  a  writ  of  prohibition,  on  the  gronnd  that 
le  justices  had  no  jurisdiction.  It  was  granted  and  they 
tcepted. 

A.  P.  &  S.  B.  AuAMs,  for  plaintiffs  in  error,  cited,  55 
'a.,  310-11;  Code,  §597;  acts  1833,  p.  188;  High  on  Ex. 
em.,  g§765,  767,  773;  29  Ala.,  52;  33  Ih.,  76;  8  Bae. 
br.,  212  (Prohibition  E.);  1  Mod.,  8 1 ;  1  Show.  P.  C,  10 ; 
Mod.,  146 ;  12  Ark.,  70 ;  26  Ih.,  52 ;  4  Ih.,  540. 

J.    R.    Sausst,    for  defendant,  cited,    Jenkine'    Kepe., 
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87;  Code,  §§409J:-8,  3000,  2997-8,4562;  42  Ga.,  631-6; 
40  76.,  87-9 ;  50  lb.,  156,  130 ;  36  /J.,  898  ;  33  Ind.,  80  ; 
28  75.,  398 ;  Code,  §§650-1 ;  55  Ga.,  310 ;  acts  1833,  p.  188 ; 
acts  1872,  p.  60 ;  Code,  §738. 

Jackson,  Justice. 

The  sole  question  made  by  this  record  is,  did  the  justices 
of  the  peace,  with  a  jury  of  twelve  men,  have  jurisdiction 
to  abate  the  stopping  of  a  way  that  certain  parties  claimed 
as  an  easement  of  theirs,  by  .piling  up  dirt  and  manure  and 
building  fences  thereon,  as  a  nuisance  ? 

The  road  is  described  as  a  neighborhood  road,  and  an  ef- 
fort was  made  to  take  it  out  of  the  principle  ruled  in  55 
Ga.y  310,  in  the  case  of  Salter  V8,  Taylor^  by  arguing 
that  such  a  road  was  public,  not  private. 

Without  considering  the  question  what  difference  it  would 
make  if  it  were  a  public  road,  it  is  enough  to  say  that  in 
our  view,  and  under  our  statutes,  such  a  road  is  private  and 
not  public.  See  Code,  §597  et  seq,;  also  §721  to  §741  in- 
clusive.    It  is  so  used,  too,  in  common  parlance. 

So  that  this  case  is  covered  by  the  case  in  55  Ga.,  above 
cited,  and  the  principle  there  ruled  rules  the  case  here.  That 
case  was  deliberately  considered  and  determined  by  this 
court,  and  we  are  content  that  it  stand  as  law  until  the 
legislature  see  fit  to  change  it.  No  harm  that  we  can  see 
can  result  from  it.  If  the  justices  erred,  the  remedy  is  by 
certiorari  to  the  superior  court,  and  thence  to  this  court  by 
bill  of  exception.  So  that  all  the  courts  are  open  to  the 
contestants,  and  the  nuisance  had  as  well  be  tried  and  de- 
termined in  that  as  in  any  other  manner. 

Whether  the  petition  be  demurrable  or  not,  and  whether 
the  petitioners  be  entitled  to  their  easement  which  they  claim, 
or  not,  we  do  not  now  determine.  The  justices  will  do  right 
with  their  jury  upon  these  questions,  and  if  they  do  not, 
parties  have  their  remedy.     All  that  we  rule  now  is,  that 
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the  writ  of  prohibition,  which  ought  never  to  be  granted 
except  upon  a  strong  case  clearly  made  out,  of  want  of  ju- 
risdiction in  the  court  sought  to  be  prohibited,  should  not 
have  been  granted  in  this  case. 
Judgment  reversed. 


<*■' 


■l 


(»f, 


\^ 


Cannon  vs.  Harrold,  Johnson  ife  Co. 

1.  After  a  motion  to  set  aside  a  judgment  by  default  has  been  over- 
ruled on  the  ground  that  no  meritorious  defense  to  the  action  was 
shown,  it  is  too  late  to  amend  the  motion  by  adding  pleas  setting  up 
new  defenses. 

2.  A  motion  to  vacate  a  judgment  by  default,  on  the  ground  that  de- 
fendant was  sick  when  it  was  rendered,  and  could  not  put  in  his 
plea,  was  properly  overruled,  no  reason  being  shown  why  the  plea 
was  not  filed  before  the  trial  term. 

Pleadings.  Amendment.  Practice  in  the  Superior  Court. 
Judgments.  Before  Judge  Crisp.  Sumter  Superior  Court. 
October  Adjourned  Term,  1877. 

After  a  judgment  by  default  against  him,  Cannon  moved 
to  set  it  aside  on  the  following  ground : 

^^  Because  defendant  had  a  good  cause  of  defense  which  will 
appear  by  reference  to  his  plea  hereto  appended,  and  marked 
exhibit  A.,  which  he  fully  intended  at  said  term  of  said 
court  to  set  up  against  said  suit,  but  was  prevented  from 
doing  so  by  his  extreme  ill-health  at  that  time,  on  which 
account  defendant  was  unable  to  get  to  Americus,  the  place 
of  holding  said  court,  during  the  week  in  which  said  judg- 
ment was  rendered  by  said  court,  in  order  to  file  said  plea 
and  make  said  defense." 

The  plea  attached  was  the  general  issue. 

The  other  facts  will  be  found  in  the  decision. 

John  R.  Worrill,  for  plaintiff  in  error,  cited  on  the  pro- 
posed amendment.  Code,  §3479 ;  4  Oa.j  364. 
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Hawkins  &  Hawkins,  for  defendants. 
Warneb,  Chief  Justice. 

This  was  a  motion  to  set  aside  a  judgment  rendered  by 
the  court  in  a  case  in  which  no  issuable  defense  had  been 
filed  by  the  defendant  on  oath.  The  court  overruled  the 
motion,  and  the  defendant  excepted. 

It  appears  from  the  certificate  of  the  presiding  judge, 
that  after  the  judgment  of  the  court  overruling  the  defend- 
ant's motion  had  been  announced,  giving  as  a  reason  there- 
for that  no  meritorious  defense  to  the  plaintiffs'  demand 
appeared  to  exist,  the  defendant  then  proposed  the  pleas 
contained  in  the  record,  and  to  reduce  the  same  to  writing, 
and  make  the  same  a  part  of  his  motion,  which  the  court 
refused  to  allow  him  to  do.  There  was  no  error  in  over- 
ruling the  motion  to  set  aside  the  plaintiffs'  judgment ;  the 
defendant  exercised  no  diligence  in  making  his  defense  ;  he 
had  from  the  appearance  term  of  the  court  to  the  trial  term 
thereof  to  have  filed  it,  and  no  reason  is  given  why  he  did 
not  do  so. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Phillips  vs.  Davis  et  al. 

The  terms  upon  which  an  injunction  is  granted  are  in  the  discretion 
of  the  chancellor,  and  unless  that  discretion  has  been  abused,  this 
court  will  not  interfere.  In  this  case  the  terms  imposed  are  legal 
and  reasonable,  and  such  as  should  have  been  imposed  under  the 
evidence  before  the  chancellor  as  disclosed  by  the  record. 

Injunction.  Before  Judge  Hall.  Newton  County.  At 
Chambers.     September  27,  1878. 

Phillips  filed  his  bill  against  Davis  et  al.  Its  object  was 
to  enjoin  defendants  from  proceeding  to  enforce  a  certain 
mortgage  ^.yb.  against  him,  to  have  a  full  account  and  set- 
tlement with  them  of  various  matters  set  out,  and  to  have 
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h  of  what  waa  dae  him,  as  might  be  necessary,  applied 
Exting;uiehment  of  the  mortgage  debt,  with  a  decree 
I  balance.  Insolvency,  etc.,  was  alleged.  The  evi- 
before  the  chancellor  was  conflicting.  He  granted 
anction,  provided  that  it  should  be  dissolved  and  the 
jroceed,  upon  the  giving  by  the  principal  defendant 
od  bond  to  pay  snch  decree  as  complainant  might 
r.     Complainant  excepted, 

■.  Brotles,  for  plaintifE  in  error,  cited  Code,  §3085; 
238;  Waterman  on  Setoff,  pp.  8,  9,  192  (169),  281 
J97  (264),  428  (402),  434  (411),  440  (41T  and  note); 
^086 ;  1  Story's  Eq.,  §64  g.;  High  on  In j.,  §§13,  718 ; 
n  Inj.,  210,211. 

sK  &  Pace,  for  defendants. 

(S,  Justice. 

lere  be  any  doubt  about  the  judgment  in  this  case,  it 
1  the  question  whether  an  injunction  should  have 
ranted  at  all.  Judgment  had  been  obtained  upon  a 
ige  of  realty ;  it  was  regularly  foreclosed ;  and  the 
was  levied  some  time  after  the  foreclosure.  Possibly 
vas  equity  in  the  bill,  but  it  was  sworn  off  by  the  an- 

Equity  will  hesitate  before  enjoining  a  judgnient  at 
1  the  cases  in  which  it  is  ever  done  are  well  defined, 
n  Injunctions,  chap,  3. 

terms  are  always  in  the  discretion  of  the  chancellor, 
pp.  18-19. 

letimea  the  chancellor,  in  a  case  like  this,  will  require 
iney  to  be  actually  paid  in  court  by  the  complainant 

an  injunction  shall  be  directed  in  his  favor.     Kerr, 

evidence  before  the  chancellor  in  this  case  was  con- 
j,  and  he  required  the  defendant  in  equity  to  secure 
nplainant,  before  he  would  permit  the  mortgage  ^.^o. 
;eed  ;  and  to  that  end  to  give  bond  with  good  secu- 
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ritj  to  indemnify  complainant,  if  complainant  recovered  on 
the  hearing;  if  defendant  did  this,  then  he  could  go  on 
with  the  collection  of  the  judgment  of  foreclosure  and  prose- 
cute his  levy,  otherwise  he  was  enjoined.  Surely  the  de- 
fendant mfi.fa.^  who  is  the  complainant  in  equity,  and  who 
sought  the  injunction,  could  ask  no  more,  and  if  the  chan- 
cellor erred  at  all,  it  was  in  his  favor. 

The  chancellor  in  our  judgment,  as  he  granted  the  in- 
junction, was  right  to  modify  his  order  by  allowing  the^.y«. 
to  proceed  whenever  Davis,  the  mortgage  creditor,  gave  the 
bond  and  security. 

Judgment  affirmed. 


Gill  vb,  Tison  et  al. 

1.  Where  it  appears  on  the  face  of  the  declaration  that  suit  was  brought 
against  certain  agents,  although  their  principals  were  known,  a  de- 
murrer was  properly  sustained. 

2»  An  amendment  will  not  be  allowed  striking  out  the  agents  and  sub- 
stituting their  principals. 

Principal  and  agent.  Amendment.  Parties.  Practice 
in  the  Superior  Court.  Before  Judge  Cbisp.  Lee  Supe- 
rior Court.    March  Term,  1878. 

* 

Beported  in  the  decision. 

Hawkins  &  Hawkins  ;  Simmons  &  Simmons,  for  plaintiff 
in  error. 

M.  H.  Baldy;  Marshall  J.  Clarke,  for  defendants,  cited 
on  principal  question.  Code,  §§3480,  3487,  3257 ;  39  Ga., 
35.  Action  against  principals  barred,  amendment  improper, 
66  Ga.,  119,  124;  49 /J.  106;  Code,  §§1979,  1980;  45 
Ga.,  74. 

Wjlrner,  Chief  Justice. 

The  plaintiff  brought  suit  against  the  defendantB  ^'as 
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agents  of,  and  committee  appointed  by,  the  properly  con- 
stituted authorities  of  the  Masonic  Hall  and  Leesburg  Acad- 
emy," to  recover  an  amount  of  money  alleged  to  be  due 
him  for  removing  a  certain  described  brick  building  from 
Starksville  and  rebuilding  the  same  at  Leesburg,  the  lower 
part  of  said  building  being  occupied  as  an  academy,  and  the 
upper  part  occupied  by  the  Masonic  fraternity,  known  as 
Eureka  Lodge.  The  defendants  demurred  to  the  plaintiffs 
declaration,  upon  the  ground  that  the  Eureka  Lodge  having 
been  incorporated  under  the  laws  of  this  state,  was  not  sued 
in  plaintiffs  action,  and  that  the  persons  named  in  the  dec- 
laration were  sued  as  agents,  when  the  owners  of  the  prop- 
erty should  have  been  sued.  The  plaintiff  then  proposed 
to  amend  his  declaration  by  inserting,  after  the  word  "show- 
eth,"  the  following,  "the  Eureka  Lodge  and  Leesburg  Acad- 
emy, represented  by  J.  P.  Tison,  R.  B.  Armstrong,  J.  Hill 
yor,  T.  H.  West  and  H.  L.  Long,  it  appearing  that  the  said 
persons  are  the  oflScers  of  the  said  lodge,  worshipful  master 
and  wardens,"  and  also  by  striking  out  the  word  "committee" 
wherever  it  appears  in  the  declaration,  and  insert  in  lieu 
thereof  the  word  "defendants."  The  court  refused  to  allow 
the  pn^posed  amendment,  and  sustained  the  demurrer  to 
the  plaintiff's  declaration ;  whereupon  the  plaintiff  excepted. 

The  suit  should  have  l>een  brought  against  the  principals 
and  not  against  the  agents.  Code,  3257,  39  Ga.,  35.  The 
amendment  proposed  to  substitute  two  new  and  .distinct 
parties,  (to- wit),  the  "Eureka  Lodge,  and  Leesburg  Acad- 
emy,"' as  defendants,  and  was  properly  refused,  Code,  3480. 
Tliere  was  no  error  in  sustaining  the  demurrer  to  the  plain- 
tiffs declaration. 

Let  the  judgment  of  the  court  below  be  affirmed. 


* 


Brand  et  aL  vs.  Sorrells. 

[Wa.iim«ii«  QlkM  Ju»tk«»  wm  proridcfitlaUy  pwTented  tnm  pnndii^  in  this  case.] 

An  AWHitt  of  Arbilmtors  and  umpire  duly  appointed  by  the  parties  ac- 
cording to  the  Code,  is  binding  upon  those  submitting  their  rights 
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• 

to  Bach  arbitrament,  unless  attacked  for  fraud  in  the  party  or  the 
arbitrators,  palpable  mistake  of  law,  or  reference  of  the  matter  by 
the  arbitrators  to  chance  or  lot,  none  of  which  is  pretended  in  this 
case. 

Arbitrament  and  award.  Before  Jadge  Bioe.  Walton 
Superior  Conrt.    February  Term,  1878. 

Brand  et  al.  brought  complaint  for  land  against  Sorrells. 
The  latter,  among  other  things,  pleaded  arbitrament  and 
award,  under  a  rule  of  the  United  States  district  court. 
Plaintiffs  moved  to  strike  this  plea,  claiming  want  of  juris- 
diction in  the  circuit  court;  the  motion  was  overruled, 
and  the  court  charged  the  jury  in  effect,  that  if  the  land  in 
dispute  had  been  the  subject  of  an  arbitration  and  award 
between  the  parties,  they  would  be  bound  by  it.  The  jury 
found  for  defendant.  Plaintiffs  moved  for  a  new  trial, 
which  was  refused,  and  they  excepted. 

John  A.  Wimpt,  for  plaintiffs  in  error,  cited  57  Oa,^ 
601 ;  Bump,  on  Bank.,  (10  Ed.)  332  and  authorities  cited ;  8 
B.  R  97 ;  16  Wall.,  551 ;  11  B.  R.,125 ;  12  B.  R,  567. 

MoHbnbt  &  MoHbnby  ;  W.  J.  Ray,  for  defendant,  cited  8 
Oa.,  8;  Code,  §§2897,  3577,  3826  and  cases  cited;  11  Ga., 
265;  21  lh.y  143;  55  /».,  228;  31  /».,  668;  57  /J.,  601. 
As  to  requests  refused  in  charge,  38  Oa.^  304 ;  24  /J.,  445 ; 
41  Ih,  289 ;  53  /J.,  570,  678 ;  54  /».,  45 ;  56  /J.,  457 ;  57 
/*.,  283,  539 ;  58  /ft.,  420,  606. 

Skokso^j  Justice. 

The  plea  of  the  defendant  in  this  case,  which  we  think 
controls  it,  js  an  arbitration  and  award  made  by  arbitrators 
and  an  umpire,  duly  appointed  by  the  parties.  By  that 
award  the  land  sued  for  was  set  apart  to  the  defendant,  and 
the  title  vested  in  him. 

The  awai-d  is  not  impeached  on  any  ground  of  fraud-  or 
illegal  conduct  of  the  arbitrators,  but  solely  on  the  ground 
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that  the  United  States  district  court,  which  made  the  award 
its  judgment  had  no  jurisdiction  of  the  case.  We  think  it 
had  jurisdiction  thereof ;  but  even  if  it  had  none,  the  award 
would  be  good  under  our  Code,  §2883,  which  declares  that 
'^  parties  disagreeing  as  to  their  rights  or  liabilities  may  sub- 
mit the  matter  to  third  persons  to  decide,  and  the  award 
made  bj  such  arbitrators  is  binding  on  the  persons  submit- 
ting." These  parties  disagreed  as  to  their  rights,  and  sub- 
mitted the  matter  to  arbitrators,  who  decided  between  them. 

It  bound  them  to  abide  the  decision  of  the  arbitrators 
without  regard  to  any  rule  of  any  court  submitting  the  mat- 
ter or  authorizing  it,  or  the  subsequent  judgment  of  any 
court  thereon,  unless  the  award  be  attacked  for  fraud  in  the 
arbitrators  or  in  the  party,  or  there  is  a  palpable  mistake  of 
law,  or  reference  of  the  matter  to  chance  or  lot,  none  of 
which  is  pretended  in  this  case.  See  Code,  §§2890,  2892, . 
2893,  4225,  4226, 4227  et  seq.  All  was  done  in  this  case 
that  these  provisions  require,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


Lewis  va.  Singleton,  Hunt  &  Co.  et  al. 

In  answer  to  a  rule  to  show  cause  why  a  defendant  to  a  bill  should  not 
be  attached  for  refusing  to  turn  over  goods  to  a  receiyer  appointed 
by  the  chancellor,  it  is  not  sufficient  to  show  that  be  was  not  offi- 
cially apprised  of  such  appointment,  if  he  had  actual  notice  of  the 
order  requiring  him  to  make  such  delivery. 

Equity.  Receivers.  Contempt.  Before  Judge  Cjbusp. 
Macon  County.    At  Chambers.    June  6, 1878. 

To  the  report  contained  in  the  decision,  it  is  only  necessary 
to  add  the  following : 

It  appears  from  the  bill  of  exceptions  that  the  second 
demand  by  the  receiver  was  made  after  service  of  the  bill 
and  order ;  and  the  judge  certified  that  it  was  so  admitted 
by  the  counsel  for  defendant.    The  first  demand  appears  to 
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have  been  made  with  notice  to  defendant  of  the  proceed- 
ings, but  before  service  by  the  sheriff.  The  order  to  turn 
over  the  goods,  or  show  cause  why  defendant  should  not  be 
attached  for  contempt,  was  granted  between  the  two  de- 
mands, and  served  shortly  after  the  latter.  The  chancellor 
declined,  on  the  attachment  proceeding,  to  entertain  tlie 
merits  of  the  original  bill,  or  anything  but  the  question  of 
contempt. 

OziRB  &  Odom  ;  Hall  &  Son,  for  plaintiff  in  error,  cited 
as  follows :  On  the  question  of  service,  Code,  §4871 ;  41 
6a.j  476,  On  the  original  bill,  Kerr  on  Kec,  137 ;  Code, 
§§3211,  3216;  56  Oa.,  525;  27  Ga.j  193;  Kerr  on  Rec, 
58,59;  47  Ga.,  530;  50  /J.,  370;  42  /&.,  124,  131, 
134;  High  on  Rec.,  §406 ;  12G^a.,189;  27 /J.,  193;  Code, 
§§3297,  3301 ;  High  on  Rec.,  §10 ;  3  Russ.,  94. 

Hawkins  &  Hawkins  ;  Lloyd  &  Haygood,  for  defend- 
ants. 

Wabneb,  Chief  Justice. 

It  appears  from  the  record  and  bill  of  exceptions  in  this 
case,  tliat  on  the  24th  day  of  May,  1878,  Judge  Crisp,  at 
chambers,  sanctioned  a  bill  filed  on  the  equity  side  of  the 
court,  and  passed  the  following  order :  ^^  It  appearing  that 
there  is  a  present  emergency  for  the  same,  Allen  H.  Greer 
is  hereby  appointed  a  receiver  to  take  into  his  possession 
the  said  stock  of  goods,  and  hold  the  same  until  the  further 
order  of  the  court." 

It  also  appears  that  the  receiver  demanded  the  goods  of 
the  defendant,  Lewis,  on  the  27th  and  28th  days  of  May, 
and  that  he  refused  to  deliver  the  same  to  him  ;  whereupon 
the  chancellor,  on  the  facts  being  made  known  to  him  upon 
oath,  granted  an  prder  on  the  27th  of  May,  1878,  requiring 
said  defendant,  Lewis,  to  turn  over  said  stock  of  goods  to 
said  receiver,  or  show  cause  why  he  should  not  be  attached 
for  contempt  in  disobeying  the  order  of  the  court.    The  de- 
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'ed  and  showed  for  cause,  amongst  other 
said  bill  and  order  was  not  served  upon  him 
oon  of  the  28th  of  May,  1878 ;  that  the  same 
«rTed  npon  him  when  tbe  demand  for  the 
J  upon  him  by  the  receiver,  and  when  he  re- 
r  tlie  same.  The  chancellor,  after  heario}; 
;  the  defendant's  answer,  and  tbe  affidavits 
lie  bearing  of  tbe  motion,  ordered  and  ad- 
!  defendant  waa  in  contempt  of  the  ordbr  of 
hat  be  be  attached  and  imprisoned  nntil  lie 
of  said  contempt  by  delivering  the  stock  of 
ieiver.  Whereupon  the  defendant  excepted. 
icessary  that  tbe  defendant  sboald  have  been 
ed  of  the  receiver's  appointment,  if  he  bad 
^e  of  tbe  granting  of  the  order  requiring  him 
J  jToods  to  the  receiver;  tliat  was  sufficient, 
vers,  section  166.  In  view  of  the  evidence 
i  record,  we  will  not  interfere  with  tbe  ex- 
icretion  of  the  chancellor  in  this  case, 
ment  of  the  court  below  be  affirmed. 


LEN  vs.  Thk  State  of  Qeosoia. 

anduct  charged  bj  affidavits  upon  the  Jury,  is  ovef- 
[itradicled  by  couDter-affldsvita.  and  k  is  made  clearly 
.he  defendant  waa  not  injured,  and  could  not  baT« 
Y  any  conduct  which  actually  occurred,  the  verdict 
lid  not  be  disturbed. 

Turors.  Before  Judge  Pottle.  Glasscock 
,     February  Term,  1878. 

the  opinion. 

■EBEAD ;   J.  T.  Jordan  ;   B.  A.  Lake,   for 

>r,  cited  5  6a.,  86,  145,  149 ;  56  lb.,  653. 

attorney-general ;  Seabobn  Reese,  aolicitor- 
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general,  for  the  state,  cited  45  Oa.,  282  ;  14  lb.,  8. 
Jackson,  Jndge. 

The  motion  for  a  new  trial  in  this  case  is  based  upon  ir- 
regnlarities  of  the  jury,  and  not  upon  any  error  in  admit- 
ting evidence  or  charging  the  jury  by  the  court,  nor  upon 
the  frequent  ground  that  the  verdict  is  contrary  to  the 
weight  of  the  evidence.  The  sole  question  made  by  coun- 
sel for  defendant,  and  pressed  here,  is  that  the  conduct  of 
the  jury  charged  with  the  cause  was  so  irregular  and  un? 
seemly  that  the  defendant  was  thereby  hurt,  or  might  have 
been  hurt. 

The  first  irregularity  complained  of  is  that  the  jury  spent 
one  night  in  the  clerk's  office  and  had  access  to  the  Code  of 
1863.  This  is  admitted,  but  it  is  shown  by  affidavits  of  all 
the  jury  that  not  a  line  of  that  Code  was  read,  and  not  a 
line  of  any  book  whatever. 

Again,  it  is  said  by  defendant  that  one  of  the  jury  con- 
versed with  one  Kelley  apart  from  the  others ;  this  is  de-  * 
nied  by  the  affidavit  of  the  juror,  and  of  others,  and  that  the 
truth  appears  to  be  that  he  only  said  to  Kelley  in  passing, . 
that  "  some  of  us  are  taking  our  ease,"  and  did  not  pause 
to  say  that. 

Again  it  is  said  that  the  windows  of  the  jury-room  were 
but  fifteen  feet  from  the  ground,  and  were  open  during 
the  deliberations  of  the  jury,  and  that  one  of  the  jury — 
Dunham — spoke  to  some  one  outside  from  the  window. 
On  the  contrary,  all  the  jury  swear  that  the  windows  were 
closed  until  the  verdict  was  agreed  upon,  and  then  Dunham 
did  call  out  from  the  window  to  a  colored  man,  one  of  his 
employees,  to  "  bring  his  mule  up  town." 

The  last  allegation  is  that  the  juror,  Logue,  went  to  the 
well,  and  there  conversed  with  one  Smallwood.  The  de- 
fense has  two  affidavits  to  this,  Smallwood  and  another,  but 
it  ie  denied  by  the  juror,  by  the  two  bailiffs,  and  the  balance  . 
of  the  jury.  Therefore  Smallwood  and  the  other  were 
probably  mistaken,  and  it  seems  that  Smallwood  was  drunk. 
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n  if  the  convereation  did  take  place,  the  defendant  was 
hnrt,  and  could  not  have  been,  becanee  two  affidavits 
V  that,  pending  the  trial  and  before  it  began,  Smallwood 

a  friend  of  defendant  and  for  his  acquittal,  and  tried  to 

the  bailiff  to  exert  liimBelf  to  procure  his  acquittal. 

he  rule  of  law  ie  that  if  affidavits  are  made  which  show 

the  conduct  of  the  jury  was  so  irregular  that  the  de- 
lant  was,  or  could  have  been,  injured  by  that  conduct, 
I  the  state  must  rebut  fully  and  clearly,  and  satisfy  the 
7t  that  he  was  not  injured,  and  could  not  have  been  iu- 
d,  by  such  conduct.  In  this  case  the  evidence  is  over- 
Iniing,  to  our  minds,  that  there  was  no  improper  con. 
;,  that  the  defendant  was  not  hurt  by  anything  which 
y  occurred,  and  could  not  have  been  hurt, 
idgment  affirmed. 


McLauohlin  vs.  Blount  et  at, 

le  receipt  bj  a  general  agent  to  collect,  of  property  in  settlement 
A  debt,  is  as  binding  on  the  principal  as  if  it  were  paid  in  moaej. 
bere.  undertbe  evidence,  [he  verdict  must  oecessarilj  be  the  same, 
lew  trial  will  not  be  granted  for  error  in  the  charge. 

■incipal  and  ^^nt.  Charge  of  Court.  New  trial.  Be- 
Judge   Ceawfoed.     Marion   Superior  Conrt     April 

n,  1878. 

I  tiie  report  contained  in  the  decision,  it  is  only  necea- 
to  add  the  following : 

rs.  Blount  et  at.  were  the  plaintiffs.  Blount,  her  hus- 
,  had  been  her  general  agent  for  collection  of  debts, 
McLaughlin,  the  defendant,  pleaded  payment.  The 
Eving  facts  appeared  on  the  trial :  Defendant  offered  to 
I  the  note  sued  on  with  Blount,  the  agent,  and  offered 
insfor  to  bim  certain  property  for  that  purpose,  con- 
g  of  land  and  a  note  on  one  McCurdy  ;  Blount  accep- 
i  deed  was  made  to  the  land,  and  it  and  the  note  deliv- 
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ered  to  him.  This  note  belonged  to  defendant's  wife,  and 
was  made  payable  to  her  or  bearer.  Deciding  that  its  de- 
livery by  defendant  was  not  good,  Blount  afterwards  re- 
turned it  to  defendant  with  the  statement  that  if  any  trade 
was  made  in  regard  to  it,  it  would  have  to  be  with  defend- 
ant's wife ;  the  latter  said  his  wife  would  sign  any  necessary 
paper ;  Blount  was  to  call  for  the  purpose  of  receiving  such 
signature ;  he  discovered,  however,  that  McCurdy  was  not 
solvent,  and  neither  called  nor  would  receive  the  note 
from  the  defendant.  The  latter  tendered  him  back  the  note 
as  he  had  received  it ;  he  tendered  to  defendant  the  deed 
which  had  been  delivered  with  the  note.  Each  declined  the 
tender  of  the  other.  There  was  some  conflict  of  evidence 
in  regard  to  what  representations  of  McCurdy's  solvency 
were  made  by  defendant.  The  question  was  whether  the 
settlement  amounted  to  a  payment  of  the  note  sued  on. 

Willis  &  Willis,  for  plaintiff  in  error,  cited  Code,  §2864 ; 
9  Ga.y  72 ;  16/ft.,  431 ;  59  lb.,  565.    Story  on  agency,  127. 

Peabodt  &  Bbaknon,  for  defendants,  cited  64  Ga.j  52, 
53,  618 ;  2  Vernon,  127 ;  Freeman's  Ch.  K.,  392. 

Warneb,  Chief  Justice. 

The  plaintiffs  brought  their  action  against  the  defendant 
on  a  promissory  note  for  the  sum  of  $2,411.62,  besides  in- 
terest. The  defendant  pleaded  payment  of  the  note.  On 
the  trial  of  the  case  the  jury,  under  the  charge  of  the  court, 
found  a  verdict  in  favor  of  the  plaintiffs.  The  defendant 
made  a  motion  for  a  new  trial  on  the  grounds  therein  sta- 
ted, which  was  overruled,  and  the  defendant  excepted. 

1.  The  only  ground  of  error  insisted  on  here,  is  the  follow- 
ing charge  of  the  court,  as  to  the  authority  of  Blount,  the 
agent,  to  receive  anything  but  money  in  payment  of  the 
note.  The  court  charged  the  jury  amongst  other  things, 
''  If  anybody  has  testiiied  to  the  fact  that  he  was  authorized 
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only  to  collect  this  note,  then  the  law  is,  he  was  only  au- 
thorized to  collect  it  in  money.  But  it  may  be  that  he  was 
authorized  to  collect  it  in  other  thinfifB,  and  if  he  has  shown 
to  yon  by  teetimony  that  he  was  authorized  to  collect  it  by 
taking  property  for  it,  then  if  he  did  take  property  it  was 
Eufficicnt ;  bat  a  mere  general  a^ncy  on  the  part  of  Mr. 
BlotiDt  would  not  be  BuflBcient  to  authorize  htm  to  take 
anything  else  bnt  money  for  it."  This  charge  of  the  court 
was  error.    Code,  §2804. 

2.  But  in  our  judgment,  no  other  verdict  should  have  been 
rendered  under  the  facts  of  the  case  and  the  law  applicable 
thereto  than  wae  rendered  by  the  jury,  notwithstanding  the 
error  complained  of.  The  defendant's  plea  to  the  plaintiffs' 
action  was  payment  of  the  note  sned  on.  One  of  th^  items 
of  property  with  which  the  defendant  sought  to  prove  the 
payment  of  the  plaintiffs'  note,  was  a  note  on  McOurdy  for 
$930.00,  the  property  of  defendant's  wife.  This  McCurdy 
note  did  not,  and  could  not,  under  the  law,  constitute  a 
payment  of  any  part  of  defendant's  debt  to  the  plaintifEs,  for 
the  reason  that  it  was  the  property  of  his  wife,  however 
willing  she  may  have  been  that  it  should  be  appropriated 
in  that  way  without  an  order  of  the  superior  court  as  pro- 
vided by  the  1785  section  of  the  Code,  which  declares 
that  "  no  contract  of  sale  of  a  wife  as  to  her  separate  estate 
with  her  husband,  or  her  trustee,  shall  be  valid,  unless  the 
same  is  allowed  by  order  of  the  superior  court  of  the  county 
of  her  domicil."  See  also  §2337.  When  it  was  shown  that 
the  McCurdy  note  was  the  property  of  the  defendant's  wife, 
his  defense  under  hie  plea  of  payment  broke  down  right 
there,  and  plaintiffs'  agent  had  the  right  to  refuse  to  receive 
it  as  any  part  payment  of  the  note  sued  on,  for  that  reason. 
It  follows  therefore  that  the  defendant's  plea  of  payment 
was  not  sustained  by  the  evidence  in  any  view  that  could 
have  been  taken  of  it,  and  therefore  the  verdict  was  right 
under  the  law.  Assnming  that  the  defendant  could  have 
paid  the  note  in  property,  that  property  must  have  been  his 
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own,  or  such  as  he  had  a  right  to  dispose  of.     He  could  not 
pay  off  the  note  with  other  peoples'  property  to  which  he 
had  no  title,  or  right  of  disposition. 
Let  the  judgment  of  the  court  below  be  affirmed. 


HAWKINS  et  al.y  executors,  vs.  Tatlob  et  al. 

[Wamar,  Chief  Jtutice,  waa  provldentiaUy  prevented  from  presiding  in  this  case  ] 

1.  A  mortgage  given  by  a  trustee  to  his  cestui  que  trust,  conditioned  for 
the  faithful  execution  of  the  trust,  cannot  be  discharged  by  his  pay- 
ing the  money  to  himself;  and  if  not,  it  cannot  be  discharged  by  a 
purchaser  of  the  property  mortgaged,  paying  the  money  to  the 
mortgagor  himself. 

2  If  one  of  the  cestui  que  trttsts  be  a  married  woman  of  full  age,  and 
after  the  act  of  1866,  which  made  her  a  fetne  sole  as  to  her  separate 
estate,  she  assign  her  interest  and  that  of  her  minor  children  in  the 
mortgage,  for  value  received  by  herself  or  an  agent,  the  assignment 
is  void  as  to  the  children,  but  good  as  to  herself.  Whether  or  not 
she  received  a  consideration  paid  to  herself  or  her  husband  as  her 
agent,  is  to  be  determined  from  all  the  facts  and  circumstances  of 
the  case;  and  the  transactions  between  her  husband  and  herself,  so 
far  as  third  persons  are  concerned,  should  be  closely  scrutinized  to 
uncover  fraud,  if  any  exist,  and  to  discover  the  real  truth  of  the 
case.  If  she  really  received  no  consideration,  no  valid  title  passed 
from  her;  if  she  did  get  part  of  the  money  paid,  herself,  or  through 
her  husband  as  her  agent,  the  title  from  her  did  pass  her  interest. 

Trusts.  Mortgage.  Hjisband  and  wife.  Contracts. 
Before  Judge  Biob.  Clarke  Superior  Court.  February 
Term,  1878. 

Reported  in  the  opinion. 

PoPB  Babeow  ;  L.  &  H.  Cobb  :  Alex,  S.  Erwin,  for 
plaintiffs  in  error,  cited  as  follows :  Payment  to  the  trustee 
right,  Hill  on  Trustees,  273,  407,  397-98 ;  1  Perry,  369  ; 
66  Ga.j  598  ;  57  lb.,  212  ;  59  lb.,  718.  Party  paying  not 
bound  to  see  to  application  of  fund,  5  Iredell's  Eq.  R.,  357 ; 
16  Vesey,  Jr.,  151 ;  1  Kellj/,  324. 

Ehobt  Speeb  ;  Jno.  C.  Rbed,  for  defendants. 

12 
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Jackson,  Justice. 

Richard  S.  Taylor  sold  to  William  Bailey  a  hoase  and 
lot  in  Athens.  It  was  encumbered  by  the  following  mort- 
gage: 

"GEORGIA,  ) 

Clarke  County,  j*     This  indenture  made  this  twenty-third  day  of 

July,  eighteen  hundred  and  sixty-six,  between  Richard  S.  Taylor,  of 
the  one  part,  and  Susan  J.  Taylor,  his  wife,  and  her  children,  born  and 
to  be  bom,  of  the  other  part,  witnesscth :  That  whereas  the  said  Richard 
S.  Taylor,  as  trustee  for  his  said  wife  and  children,  has  in  that  capacity 
heretofore  receiyed  from  the  executor  of  her  late  father,  Edward  Lamp- 
kin,  deceased,  the  sum  of  six  thousand  and,  fifty  dollars  and  ninety- 
four  cents  in  gold,  or  funds  equal  in  value  to  gold  coin  of  that  amount, 
for  which  sum  he  hereby  acknowledges  himself  bound  to  his  said  wife 
and  children  as  trustee  under  the  provisions  of  the  will  of  her  late  father 
aforesaid,  by  which  the  said  money  was  bequeathed  to  the  sole  and 
separate  use  of  the  said  Susan  J.  Taylor  during  her  natural  life,  and  at 
her  death  to  her  children.  Now  then,  for  the  purpose  of  more  effectu- 
ally securing  the  said  trust  debt  to  the  beneficiaries  thereof  as  before 
stated,  the  said  Richard  S.  Taylor  doth  hereby,  in  consideration  of  the 
premises  and  of  the  sum  of  five  dollars  to  him  in  hand  paid  by  the  said 
Susan  J.  Taylor,  the  receipt  whereof  is  hereby  acknowledged,  grant, 
bargain,  sell,  and  by  these  presents,  hath  granted,  bargained,  and  sold, 
and  conveyed  unto  the  said  Susan  J.  Taylor,  for  her  sole  and  separate 
use  during  her  life,  at  her  death  to  her  children,  born  and  to  be  born, 
the  house  and  lot  in  the  town  of  Athens,  in  said  county,  now  occupied 
by  the  said  Richard  S.  Taylor  as  a  residence,  the  lot  containing  six 
acres,  more  or  less,  lying  on  Prince  Avenue,  contiguous  to  Moss,  Bar- 
nard and  Colt,  together  with  the  furniture  now  in  the  house,  to-wit: 
One  set  of  parlor  furniture  consisting  of  3  sets  lace  curtains,  0  chairs, 
2  arm  chairs,  2  tete-a-tetes,  1  center  table^  1  velvet  carpet  and  rug;  1  bet 
of  sitting  room  fumiiure,  to  wit:  1  piano,  6  chairs,  2  arm  chairs,  2  Me- 
a-Ut^,  1  center  table,  1  fine  carpet  and  rug,  8  sets  curtains;  1  set  of 
dining-room  furniture,  to-wit:  1  side-board,  1  extension  table,  1  dozen 
cane- bottom  chairs,  1  set  table  china.  To  have  and  to  hold  the  said 
described  land  and  furniture  to  the  sole  and  separate  use  of  the  said 
Susan  J.  Taylor  for  life,  and  at  her  death  to  her  said  children  infee- 

'* Provided,  that  if  the  said  Richard  S.  Taylor,  or  his  heirs,  executors, 
and  administrators,  shall,  when  lawfully  called  upon  to  do  so,  pay  to  the 
aaid  Susan  J.  Taylor,  for  her  life,  for  her  sole  and  separate  use,  and  at 
her  death  to  her  children,  according  to  the  trusts  and  limitations  in  the 
■aid  will  of  Edward  Lampkin,  deceased,  the  said  sum  of  six  thousand 
and  fifty  dollars  and  ninety -four  cents  in  gold  coin,  or  an  amount  of 
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current  funds  equivalent  in  market  value  at  the  time  to  that  sum  in 
gold  coin,  and  whatever  other  and  further  sums  may  be  due  by  the  said 
Richard  S.  Taylor,  as  trustee  as  aforesaid,  then  the  mortgage  deed  to 
be  void,  else  to  remain  in  full  force. 

"In  witness  whereof,  the  said  Richard  8.  Taylor  hath  hereunto  set 
his  hand  and  seal  the  day  and  year  first  above  .written. 

The  name  **  Susan  J.  Taylor"  written  in  place  of  * 'Susan  J.  Lampkin" 
in  two  places  before  signmg,  thereby  correcting  a  clerical  error  in  the 
name. 


"Signed,  sealed  and  delivered' 
in  presence  of 
E.  P.  Lumpkin. 
W.  H.  Hull,  Not.  Pub. 


R  S.  Taylor.    [Seal.] 
[Revenue  Stamp,  $6.50.] 


it 


'GEORGIA,  ) 

Clabke  Countt.  )     Clerk's  office  Superior  Court,  12th  September, 

1866.    Recorded  in  book  "  R,  "  folio  291  and  ?92. 

John  Walter  Johnson,  Deputy  Clerk." 
"GEORGIA,  ) 

Clarke  County.  )     Clerk's  office  Superior  Court,  9th  February, 

1866.      The  transfer  of  the  within  mortgage  to  William  Bailey  re- 
corded in  book  "  R  "  folio  305. 

John  Walter  Johnson,  Deputy  Clerk." 

Greneral  Bailey  paid  eight  thousand  dollars,  the  full  value 
of  the  house  and  lot,  to  Biehard  S.  Tajlor,  a  sufficient 
amount  of  which  was  to  go  in  extinguishment  of,  or  pay- 
ment to,  this  mortgage,  and  the  same  was  to  be  assigned  to 
him.     And  he  took  the  following  assignment  thereof : 

'•GEORGIA,  ) 

Clarke  County,  f  For  value  received  I,  Susan  J.  Taylor,  for  my- 
self and  my  children,  born  and  to  be  born,  do  hereby  assign  to  Wm. 
Bailey,  his  heirs,  executors,  administrators  and  assigns,  the  within  in- 
denture of  mortgage,  together  with  all  the  interest,  right  or  demand 
which  I  and  they  have  therein,  in  and  upon  the  house  and  lot,  one  oil 
hall-cloth,  all  the  window  shades,  stair-rods  and  stair-carpets,  cornice 
and  bands,  but  not  the  other  furniture  and  articles  mentioned  in  the 
within ;  I  also  assign  as  before  described  all  other  papers  relative  to 
said  mortgage  of  whatsoever  kind  upon  which  it  is  dependent. 

'*In  witness  whereof  I  have  hereto  set  my  hand  and  seal,  this  30th  day 
of  January,  1867. 

*'Signed  and  sealed  in  presence  of  )  8.  J.  Taylob,  [L.  S.]" 

C.  W.  Long,     f 

and  took  possession  of  the  mortgage. 

The  dates  show  that  this  transpired  in  1867.  In  1874, 
Mrs,  Susan  J.  Taylor,  in  her  own  right  and  in  behalf  of  her 
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cliildren,  iustituted  proceedings  to  foreclose  the  mortgage 
above  set  forth,  using  a  copy  thereof  frona  the  record ;  and 
the  complainants,  executors  of  Bailey,  brought  their  bill  to  en- 
join the  foreclosure  of  the  mortgage,  and  to  have  the  title 
fixed  in  the  estate  by  decree  as  against  the  claim  of  the 
mortgagees.  At  the  time  of  the  purchase  and  the  payment 
of  the  money  to  Taylor,  he  was  trustee  for  his  wife  and 
children.  The  defendants  answered  the  bill,  denying  that 
they  had  received  any  money  for  the  mortgage,  and  set  up 
the  infancy  of  all  the  children  of  Taylor  and  wife,  and 
prayed  that  the  mortgage  be  foreclosed  and  the  money 
raised  out  of  the  house  and  lot,  and  paid  to  their  new  trus- 
tee, Taylor  having  resigned,  and  Thomas  having  been  ap 
pointed  in  his  stead. 

On  the  trial  of  the  case  the  jury  found  for  complainants, 
enjoining  forever  the  foreclosure  of  the  mortgage,  and  fix- 
ing the  title  to  the  premises  in  Bailey's  estate. 

The  court  granted  a  new  trial,  and  the  error  assigned  is 
that  judgment. 

Was  the  verdict  right,  and  ought  it  to  stand  ? 

The  case  must  turn,  we  think,  upon  the  true  construction 
of  this  mortgage,  and  the  will  to  which  it  refers.  There 
seems  to  be  some  doubt  as  to  the  true  text  of  the  will,  from 
the  statements  of  counsel,  but  as  set  out  in  the  record  the 
clause  bearing  upon  the  point  is  aa  follows : 

"  It  is  my  win  and  desire  that  all  the  property  given,  bequeathed  and 
devised  to  my  five  children  in  the  foregoing  testament,  be  held  in  trust 
for  the  sole  and  separate  use  of  each  of  them,  for  and  during  the  na- 
tural life  of  each  of  them,  and  under  no  circumstances  to  be  liable  to 
the  payment  of  the  debts  of  any  of  them,  but  to  be  used  only  for  their 
support  and  maintenance  of  each  of  them,  and  their  education  and 
maintenance  of  the  children  of  each  of  them,  and  after  their  death 
respectively,  then  to  go  to  the  children  of  each  of  them  respectively, 
and  in  case  of  no  child  or  children,  then  to  the  lawful  heirs  of  such  of 
my  five  children  as  may  die  childless." 

The  true  construction  of  this  mortgage,  we  think,  is  that 
it  is  a  security  given  by  Taylor  to  his  wife  and  chilidren  to 
carry  out  his  undertaking  properly  and  legally,  to  adminia- 
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ter  the  truBt  he  had  undertaken,  which  was  to  nee  the  fand 
for  the  support  and  maintenance  of  his  wife  for  her  life, 
and  then  at  her  death,  to  pay  it  over  to  their  children.  Could 
this  agreement  and  security  be  discharged  by  the  payment 
of  the  money  to  himself  ?  We  think  not.  It  is  true  that 
Taylor,  as  trustee,  is  a  different  person  from  Taylor  indi- 
vidually ;  but  when  Taylor  individually  executed  a  mort- 
gage, not  to  Taylor  as  trustee,  but  to  Mrs.  Taylor  and  chil- 
dren, naming  them,  it  would  be  a  strained  construction  to  say 
that  he  could  discharge  the  mortgage  by  canceling  it,  or  tra- 
ding it  and  pocketing  the  proceeds.  Such  a  construction 
of  the  instrument  would  utterly  destroy  the  security.  It 
would  be  no  security  at  all  so  far  as  the  mortgagor  was  con- 
cerned ;  for  he  could  annul  it,  or  render  it  valueless  to  the 
mortgagees,  by  trading  it  at  any  moment  or  canceling  it  and 
receipting  himself. 

And  this  appears  to  have  been  the  view  entertained  at 
the  time  of  this  trade  by  the  parties  thereto  ;  for  General 
Bailey  did  not  take  an  assignment  of  the  mortgage  from 
Taylor,  but  from  his  wife,  one  of  the  mortgagees.  If  Tay- 
lor, as  trustee,  owned  the  mortgage,  had  the  legal  title  thereto, 
then  the  assignment  should  have  been  made  by  him. 

What  is  the  effect  of  the  assignment  by  Mrs.  Taylor  ? 
Certainly  she  could  not  convey  the  rights  of  her  children. 
It  does  not  appear  that  she  was  their  guardian,  nor  their 
trustee,  or  competent  in  any  other  legal  view  of  the  case, 
to  assign  this  mortgage  so  far  as  they  were  interested. 
But  for  herself,  and  her  life  estate,  we  cannot  see  why  her 
title  to  the  mortgage  could  not  pass  by  her  assignment 
thereof.  She  says  over  her  own  signature  that,  for  value 
received,  she  assigned  the  mortgage.  Certainly  this  is  prima 
facie  evidence  that  she  received  the  money,  or  that  her  hus- 
band received  it  for  her,  and  as  her  agent. 

These  transactions  between  husband  and  wife,  where  third 
persons  are  interested,  should  be  scrutinized  closely  and 
probed  to  the  quick  by  courts  and  juries,  to  ascertain  the 
trath.     Fraud  is  ever  subtle  and  hard  to  unravel,   espe- 
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if  it  be  concocted  between  man  and  wife ;  and  little 
mstances  may  well  be  invoked  to  uncover  it. 

therefore,  it  shonld  appear  from  the  facte  and  circom- 
BB  of  this  caae,  taking  in  the  entire  transaction  and  the 
B  testimony,  that  Mrs.  Taylor  did  receive  a  portion  of 
noney,  or  that  her  bnfiband,  as  her  agent,  did  receive  it 
er,  and  in  conaideration  thereof,  for  thie  valtt€  received, 
id  assign  this  mortgage  to  Bailey,  we  hold  that  slie 
d  with  the  life-estate  in  tliis  property,  and  that  this 
^age  cannot  be  foreclosed  until  her  death  ;  unless,  in- 

from  the  deterioration  of  the  property,  or  for  some 

reason,  the  rights  of  the  remaindermen  should  be  put 
)pardy ;  then  it  might  be  foreclosed  and  the  property 
nainder  sold  subject  to  the  life-interest  in  Bailey's  estate, 
i  finding  should  be  that  Mre.  Taylor,  or  her  agent  for 
2;ot  some  of  this  money,  enongh  to  make  a  valid  eon- 
iition  to  pass  her  title  for  life. 

e  think  that  the  verdict  is  wrong  in  respect  to  the  re- 
dernien,  and  whether  right  or  wrong  as  regards  Mrs. 
or's  life  interest,  will  depend  npon  fraud  or  no  fraud 
een  Taylor  and  herself,  and  whether  she  got  the  con- 
ution  for  her  assignment,  either  herself,  or  through  her 
*nd  as  her  agent. 

esnming  that  the  court  will  exact  good  security  from 
rustee  who  shall  receive  the  fund,  should  the  mortgage 
reclosed  in  whole  or  in  part,  and  which  might  well  be 

in  the  decree,  we  see  no  difficulty  in  the  way  of  tum- 
iver  the  fund  to  such  disinterested  trustee  to  carry  out 
vill. 

t  the  judgment  granting  the  new  trial  be  affirmed  on 
;round  that  the  verdict  is  wrong  in  reupect  to  the  re- 
dcrmen,  and  let  the  case  be  fairly  and  fully  investi- 
I  as  respects  Mrs.  Taylor's  assignment  of  her  life-inter- 
1  the  mortgage  under  the  intimations  and  legal  princi- 
hereinbefore  set  out. 
idgnient  affirmed. 
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The  CmzKNs'  Bank  et  al.  vs.  Cook  et  al. 

[jAOKfloir,  Juttice,  did  not  preside  In  this  case  on  account  of  relationship  to  some  of 

the  plalntiiZs  in  enor.] 

1.  Where  land  was  sold,  a  mortgage  executed  to  secure  the  purchase 
money,  the  vendee  again  sold,  and  his  vendee  issued  bonds  secured 
by  a  second  mortgage  which  expressly  stated  that  it  was  made  sub- 
ject to  the  first  for  the  unpaid  purchase  money,  an  injunction  will 
not  issue  at  the  instance  of  the  bond-holders  to  restrain  the  coUec 
tion  on  the  foreclosure  of  the  first  mortgage,  of  an  amount  equal  to 
the  usury  paid  by  the  two  vendees. 

2.  What  the  second  purchaser  paid  for  the  property  not  being  made  to 
appear,  the  presumption  is  that  the  entire  debt  to  the  first  vendor, 
including  usury,  was  deducted  from  the  price  agreed  upon  at  the 
second  sale,  and  if  such  be  the  fact,  the  second  vendee  could  not 
avail  itself  of  the  usury  on  principles  of  equity.  The  bond- holders 
having  taken  their  lien  with  notice,  could  stand  in  no  better  posi- 
tion. 

Usury.  Injnnction  and  receiver.  Mortgages.  Debtor 
and  creditor.  Contracts.  Before  Judge  MoCdtchex.  Bar- 
tow County.    At  Chambers.     November  9,  1878. 

The  Citizens'  Bank  et  al.j  filed  their  bill  against  Cook  et 
al.^  alleging,  in  brief,  the  following  facts :  In  1871  Cook 
sold  certain  land  in  Bartow  county  to  McNeal ;  for  the  pur- 
chase money  McNeal  gave  twelve  promissory  notes,  each 
for  the  principal  sum  of  $2,500.00 ;  they  became  due  annu- 
ally, but  the  interest  on  them  was  due  semi-annually ;  the 
first  four  bore  interest  at  the  rate  of  ten  per  cent.^  the  others 
at  the  rate  of  seven  j[>er  cent.;  a  mortgage  on  the  property 
was  given  to  secure  the  whole  debt.  Afterwards,  the  Bar- 
tow Iron  Company  bought  the  property  from  McNeal  (the 
date  of  the  purchase  is  stated  in  blank,  both  in  the  bill  and 
answer);  it  was  understood  between  the  parties  that  the 
company  should  carry  out  McNeal's  contract  of  purchase 
with  Cook,  and  it  did  make  repeated  payments  of  principal 
and  interest  as  they  fell  due;  in  June,  1877,  the  company 
paid  all  of  the  principal  and  interest,  not  hitherto  paid,  fall- 
ing due  up  to  December,  1877 — ^the  payment  being  made 
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by  ^ving  to  Cook  the  notes  of  the  company.  The  notes  of 
McNeal  w«re  made  payable  in  New  York ;  the  legal  rate  of 
interest  in  that  state  was  seven  per  cent.;  hence  the  con- 
tract (including  the  mortgage)  being  entire  and  tainted  with 
nsury,  conld  not  be  enforced.  Cook  had  been  paid  on  the 
notes  nsurions  interest  amounting  to  $975.00,  by  whom  is 
not  directly  alleged,  but  from  the  context  it  is  to  be  infer- 
red, by  the  company.  In  April,  1874,  the  Bartow  Iron 
Company  issued  bonds  secured  by  mortgage,  in  the  form  of 
deed  of  trust ;  complainants  are  the  holders  of  the  bonds 
and  the  trustees  under  the  deed  of  trust ;  in  this  it  was  stipu- 
lated that  it  was  made  "  subject  to  a  lien  held  by  E.  P. 
Cook,  Ilavannah,  N.  Y.,  for  balance  of  unpaid  purchase 
money  on  the  property,  amounting  to  $25,000.00,  which 
amount  is  payable  in  instalments  of  $2,500.00  per  year  *  *  * 
bearing  interest  at  the  rate  of  seven  ^^r  cent,  per  anwam.^'* 
etc.  The  company  has  failed  to  meet  its  obligations,  is 
utterly  insolvent,  has  left  the  property,  which  is  going  to 
waste,  and  there  is  not  enough  to  pay  COok  and  complain- 
ants both  in  full.  Cook  has  foreclosed  his  mortgage  illegally 
(the  points  of  illegality  alleged  are  not  material  here),  and  is 
proceeding  to  have  the  property  brought  to  sale.  Complain- 
ants pray  that  the  enforcement  of  Cook's  mortgage  be 
enjoined,  that  it  be  canceled,  that  their  mortgage  be  fore- 
closed, that  the  relative  rights  of  complainants  and  Cook  be 
determined,  that  a  receiver  be  appointed,  and  general  relief 
granted. 

The  main  feature  of  Cook's  answer  was  a  denial  of  any 
agreement  between  himself,  McNeal,  and  the  company,  that 
the  latter  should  carry  out  McNeal's  contract,  and  a  denial 
of  the  payment  by  the  company  in  June,  1877,  alleged  to 
have  been  made  by  means  of  its  notes.  The  answer  states 
that  after  McNeal's  sale  to  the  company,  it  did  frequently 
make  payments  for  him,  but  that  it  was  considered  as  Mh 
payment,  made  merely  through  the  company ;  also  that  the 
notes  given  by  the  company  in  Jane,  1877,  were  not  in 
payment  of  McNeal's  notes,  but  that,  for  the  purpose  of 
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extending  the  time  of  payment  of  the  amount  then  due, 
he  took  the  company's  notes  (retaining  also  McNeal's),  and 
agreed,  as  they  were  paid,  to  credit  McNeal  with  the  amount, 
bnt  they  were  never  paid.  The  answer  denies  illegality  in 
the  proceeding  to  enforce  the  mortgage  lien. 

The  chancellor  refused  the  receiver  and  the  injunction 
prayed  for,  and  ordered  that  the  ^.  fa.  might  proceed  for 
the  amount  apparently  due  on  its  face,  less  $975.00,  the 
collection  of  which  was  enjoined.  Both  parties  excepted  ; 
complainants  to  the  first,  defendants  to  the  last  part  of  this 
order, 

Julius  L.  Brown,  for  plaintiffs  in  error,  cited  as  follows : 
Novation  of  contract.  Code,  §2724;  40  Oa.,  196;  41  /J., 
580;  42  /J.,  171;  45  /J.,  500.  Irregular  foreclosure, 
Code,  §§3962,  3964,  3968,  3970,  1965,  3480,  3965,  3596  ;  18 
Ga.,  277 ;  20  /S.,  342.  Contract  governed  by  New  York 
law,  4  Ga.,  11 ;  30  K  T.,  259 ;  12  Ga.,  583  ;  21  75.,  138  ; 

31  /*.,  213 ;  4  Hun,  K  Y.,  421 ;  15  N.  Y.,  474 ;  9  Ga.,  87  ; 

32  IB,,  228.  Contract  void,  44  Barb.,  321 ;  31  /J.,  370, 
371 ;  1  Eev.  Stats.  N.  Y.,  771,  §1 ;  Laws  of  N.  Y.,  1837, 
chap.  430,  p.  486;  31  N.  Y.,  473 ;  51  /J.,  48 ;  43  /J.,  198 ; 
acts  (Ga,)  1871-2,  p.  75.  Injunction  remedy,  Laws  of  N. 
Y.,  1837,  p.  487,  §§4, 5  ;  3  Paige,  528.  Complainants'  right 
to  defence,  47  Barb.,  618;  10  Paige,  583 ;  8  /*.,'  640;  36 
Ga.,  541 ;  2  Hill,  N.  Y.,  522  6;  27  N.  Y.,  568-85 ;  4  Pe- 
ters, 229-30.  Credit  of  usury.  Code,  §3586  ;  36  Ga,,  541 ; 
69  N.  Y.,  248 ;  54  Ga.,  190.  Receiver  needed.  Code,  §3149 ; 
56  Ga.,  139. 

A.  Johnson  ;  Wofford  &  Nbel,  for  defendants,  cited  as 
follows  :  Notes  and  mortgage  valid,  Code,  §8 ;  6  Paige, 
627  (pp.  630,  634) ;  38  Barb.,  352 ;  45  lb.,  340 ;  20  Martin 
(La.),  1 ;  2  Parsons  on  Contracts,  95,  96,  and  note  e ;  Whai> 
ton  Conf.  Laws,  507,  508 :  12  Wise,  692 ;  13  /b.,  198  ;  27 
N.  Y.,  137;  9  Allen  (Mass.),  78;  11  Gray,  38;  Pars,  on 
Cents.  (5th  ed.),  2  vol.,  583-4 ;  1  Am.  L.  Cases  (4th  ed.), 
529— citing  17  Johnson,  611 ;  20  lb.,  102;  2  Paige,  604;  4 
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Peters,  112, 123  ;  2  Watts  &  Sarj^eant,  328, 368;  2  Barr.,  85; 
14  Vermont,  83  ;  3  Green,  328  ;  1 B.  Munroe,  29, 34 ;  4  Yer- 
ger,  452 ;  12  Ala.,  54,  56.  Complainants  cannot  attack 
judgment,  49  (?a.,  45;  45  /J.,  493-6.  Novation  and  payment, 
Code,  §  2867;  43  N.  Y.,  159 ;  4  Hun,  810  ;  53  Barb.,  191 ; 
Code,  §§2153,  2754.  As  to  foreclosure,  18  Ga.y  277-,  20 
/*.,  342. 

Warneb,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainants  against  the  de- 
fendants with  a  prayer  for  an  injunction  and  the  appoint- 
ment of  a  receiver,  on  the  allegations  contained  therein. 
When  the  application  for  an  injunction  came  on  to  be 
heard,  the  chancellor,  after  considering  the  allegations  con- 
tained in  complainants'  bill,  the  defendants'  answer  thereto, 
and  the  affidavits  offered  and  read  by  the  respective  parties, 
refused  to  appoint  a  receiver  and  grant  an  injunction  as 
prayed  for,  except  as  to  the  sum  of  $975.00  due  on  the 
mortgage  fi.fa,^  but  to  restrain  the  collection  of  that  amount 
of  the  mortgage ^.yJx.  the  injunction  was  granted.  Where- 
upon complainants  and  defendants  excepted. 

There  was  no  abuse  of  the  discretion  of  the  chancellor  in 
refusing  the  injunction  and  appointment  of  a  receiver  as 
complained  of  by  the  complainants  in  their  bill  of  excep- 
tions, but  on  what  principle  of  equity  the  chancellor  en- 
joined the  collection  of  the  $975.00  due  on  the  mortgage 
fi.fa.y  we  are  at  a  loss  to  ascertain,  in  view  of  the  facts  con- 
tained in  the  record.  It  appears  from  the  record  that  Mc- 
Neal,  in  June  1871,  purchased  of  Cook,  a  citizen  of  New 
York,  certain  described  lands,  situate  in  this  state,  for  the 
sum  of  $30,000,  for  which  he  gave  to  Cook  his  twelve 
promissory  notes,  for  the  sum  of  $2,500  each,  payable  at 
Havannah,  New  York,  secured  by  a  mortgage  on  the  lands 
purchased.  The  notes  were  made  payable  in  such  manner 
that  one  fell  due  each  year.  The  first  four  notes  bore  in- 
terest at  the  rate  of  ten  per  cent,  per  annumy  which  have 
been  paid.    The  other  eight  notes  bore  interest  at  the  rate 
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of  seven  per  cent,  per  armum;  and  as  to  the  notes  drawing 
seven  per  cent  interest  remaining  unpaid,  Cook  foreclosed 
his  mortgage  on  the  land,  and  is  seeking  to  collect  the 
amount  dne  thereon  bj  due  process  of  law.  It  also  appears 
that  McNeal  sold  the  lands  purchased  from  Cook  to  the 
Bartow  Iron  Company,  and  that  afterwards  the  Bartow 
Iron  Company  mortgaged  said  lands  to  the  complainants  to 
secure  the  payment  of  certain  bonds,  but  it  was  expressly 
stipulated  in  the  latter  mortgage  that  the  lands  so  mort- 
gaged were  subject  to  Cook's  mortgage  lien  thereon  for 
the  balance  of  the  unpaid  notes  given  for  the  purchase 
money,  with  interest  at  seven  ^?^  cent,  per  annum.  There 
is  no  usury  in  the  notes  for  which  Cook's  mortgage  was 
foreclosed  to  enforce  payment,  and  if  McNeal  has  paid  any 
usury  to  Cook  on  the  first  four  notes,  it  is  no  concern  of  the 
complainants  ;  they  are  not  creditors  of  McNeal. 

Assuming,  as  the  complainants  do,  that  the  Bartow  Iron 
Company  has  paid  $975.00  usurious  interest  to  Cook,  and 
that  the  company  is  insolvent,  how  have  they  been  injured 
if  it  has  not  paid  any  more  than  it  had  stipulated  to  pay 
when  they  took  the  mortgage ;  in  other  words,  if  their  secu- 
rity in  and  to  the  mortgaged  property  has  not  been  dimin- 
ished by  the  payment  of  usury  by  the  Bartow  Iron  Com- 
pany, but  remains  just  the  same  as  it  did  when  they  took 
their  mortgage,  what  equitable  right  have  they  to  interfere 
and  have  Cook  restrained  from  enforcing  his  mortgage  lien 
on  the  property,  when  they  have  got  all  they  contracted  for 
ill  their  mortgage.     They  took  their  mortgage  Hen  on  the 
property,  subject  to  Cook's  prior  lien  thereon  for  the  pur- 
chase money.    What  the  Bartow  Company  paid  McNeal 
for  the  property  is  not  alleged  in  the  bill,  or  otherwise  made 
to  appear.     The  presumption  is  that  the  whole  debt  from 
McNeal  to  Cook,  including  the  usury,  was  deducted  from 
the  price  at  which  McNeal  sold  the  property  to  the  Bartow 
Company,  and  if  such  was  the  fact,  the  Bartow  Company 
could  not  avail  itself  of  the  usury  on  principles  of  equity. 
LUienthalvs.  Chximpiony  58  Ga.^  158,  and  authorities  therein 


182  SUPREME  COURT  OF  GEORGIA. 

Hodgina  vm,  Tb«  SUte. 

cited.  The  complainants,  as  mortgagees  under  the  Bartow 
Company,  could  have  no  better  equity  than  that  company 
had,  inasmuch  as  they  took  their  lien  with  actual  notice  of 
the  mortgage  to  Cook  from  MclS^eal,  in  subordination  to 
which  the  conveyance  from  McNeal  to  the  Bartow  Com- 
pany was  made. 

In  our  judgment  the  chancellor  erred  in  granting  the 
injunction  to  restrain  the  collection  of  the  sum  of  $975.00 
as  set  forth  in  the  record,  therefore,  let  so  much  of  the 
judgment  of  the  court  below  refusing  the  injunction  and 
appointment  of  a  receiver  complained  of  by  the  complain- 
ants be  affirmed,  and  so  much  of  the  judgment  of  the  court 
complained  of  by  the  defendants  be  reversed. 


HuDQiNs  vs.  The  Statb  of  Georgia. 

1.  The  facts  that  two  men  ran  up  behind  another,  and  that  both  struck 
him,  and  after  he  was  wounded  that  they  ran  off  leaving  him  alone 
in  darlcness  at  midnight,  and  that  one  of  them,  at  least,  used  a 
weapon  likely  to  produce  death,  with  which  he  was  stabbed,  consti- 
tute sufficient  evidence  to  authorize  a  charge  touching  conspiracy 
and  concert  of  action  on  the  part  of  both  unlawfully  to  make  an  as- 
sault; and  also  a  charge  to  the  effect  that  if  but  one  used  the  weapon 
likely  to  produce  death,  both  would  be  guUty  as  principals  in  the 
first  degree,  of  a<%sault  with  intent  to  murder,  if  the  jury  were  satis* 
fled  from  the  evidence  that  both  conspired  and  assaulted  with  the 
common  intent  to  murder. 

2.  After  verdict,  to  disqualify  a  juror  who  tried  the  case  and  swore 
that  he  had  not  formed  and  expressed  an  opinion,  and  had  no  bias 
or  prejudice,  and  was  perfectly  impartial,  there  should  be  the  affi- 
davits of  at  least  two  witnesses,  or  what  is  equivalent  thereto, 
against  such  oath  of  the  juror,  otherwise  it  is  but  oath  against  oath, 
and  the  verdict  will  not  be  set  aside  on  the  ground  of  the  incompe- 
tency of  the  juror. 

9.  Where  the  defendants  severed  on  the  trial,  a  new  trial  will  not  be 
granted  on  the  ground  of  newly  discovered  evidence,  when  that  evi- 
dence consists  entirely  of  facts  which  the  other  defendant,  not  on 
trial,  would  be  willing  to  swear  after  his  own  plea  of  guilty  was 
filed,  but  which  the  ilefendant  on  trial  did  not  before  know  that  he 
would  be  willing  to  swear,  the  co-defendant  being  accessible  and 
not  being  sworn  at  all  on  the  trial,  and  the  allegeil  newly  discovered 
Afidence  consisting  of  facts  in  immediate  connection  with  the  as- 
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mult,  and  which  must  have  been  known  to  the  defendant  on  trial 
before  and  at  the  time  of  trial. 

4.  The  judge  of  the  superior  court  may  continue  the  trial  of  a  defend- 
ant over  to  the  next  week,  if  necessary  to  complete  it,  although  the 
Monday  of  the  next  week  be  the  time  set  for  the  holding  of  the  su- 
perior court  in  another  county.  In  such  ease,  the  presumption  is 
that  the  judge  took  steps  legally  to  hare  the  other  court  adjourned 
until  his  arrival  at  the  court-house  in  that  county. 

5.  The  evidence  is  sufficient  to  Authorize  the  verdict. 

Charge  of  Court.  Criminal  law.  Jurors.  New  trial. 
Practice  in  the  Superior  Court.  Before  Judge  Hillyer. 
DeKalb  Superior  Court.    March  Term,  1878. 

To  the  report  contained  in  the  opinion,  it  is  only  necessary 
to  add  the  following : 

The  evidence  made,  in  brief,  the  following  case :  Lucas, 
the  prosecutor,  had  been  to  Atlanta,  had  become  drunk,  and 
been  confined  in  the  calabooose  the  afternoon  before  the 
affray.  That  night  he  went  into  a  bar  room  in  Decatur, 
and  there  met  the  defendant  (James  Hudgins),  John  Hud- 
gins,  and  a  negro ;  they  were  also  drinking.  Lucas  spoke 
to  them,  they  chatted  together,  and  *^  knocked  around  con- 
Biderably"  in  company.  John  Hudgins  bought  some  brandy 
for  Lucas,  and  something  was  said  as  to  the  amount  of 
money  Lucas  had.  Lucas  inquired  where  one  Farmer  and 
one  Gordon  lived,  as  he  thought  of  spending  the  night  at 
one  or  the  other  place.  After  eleven  o'clock  the  party 
started  out  of  town  (Decatur);  Lucas  and  John  Hudgins 
locked  arms  and  walked  together ;  defendant  and  the  negro 
followed  together.  After  a  time,  Lucas  heard  some  one 
running  up  behind  him ;  on  turning  he  found  it  to  be  de- 
fendant ;  the  latter  ran  upon  him,  with  his  arm  drawn  back, 
struck  him  with  some  hard  substance,  and  felled  him ; 
some  one  got  on  him  and  began  to  beat  him ;  at  first  he 
thought  it  was  defendant,  but  soon  saw  it  was  the  negro ; 
defendant  stood  by  and  looked  on;  he  shouted  for  help; 
they  withdrew,  spoke  together,  and  all  ran  off.  Lucas  did 
not  at  first  know  he  was  cut ;  he  discovered  it  by  the  flow 
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of  blood.  A  knife  was  left  sticking  in  him  so  firralj  as  to 
have  penetrated  the  bone  and  to  require  considerable  force 
to  remove  it.  There  was  also  a  good  deal  of  evidence  as  to 
the  credibility  of  the  witnesess,  as  to  whether  or  not  Lucas 
was  drnnk  at  the  time  of  the  affray,  and  as  to  general  char- 
acter. 

The  jury  found  defendant  guilty ;  he  moved  for  a  new 
trial,  which  was  refused,  and  he  excepted. 

L.  J.  Winn  ;  H.  Clay  Jones,  for  plaintiff  in  error,  cited 
as  follows :  Charge  error,  8  Oa.y  408 ;  17  /ft.,  356  ;  20  /J., 
681 ;  1  Greenleaf  on  Ev.,  §111 ;  Kosc.  Cr.  Ev.,  84.  Con- 
spiracy, what  is,  21  Oa.,  221 ;  13  lb.,  322 ;  31  lb.,  236  ;  28 
Ib.j  200.  Juror  incompetent,  5  Oa.,  86,  140 ;  10  lb.,  25, 
28 ;  19  lb.,  103  ;  10  lb.,  513, 527-529.  New  evidence.  Code, 
§3716 ;  83  Ga.,  281,  288.  Terms  of  court,  rule  as  to,  Code, 
§§3244,  3245.  Judicial  notice.  Code,  §3815 ;  43  Ala.,  402; 
4  Dev.  (N.  C.)  L.,  427.  Cannot  be  two  terms  at  once.  Code, 
§§241, 3241 ;  42  Ala.,  404 ;  42  Col.,  397 ;  14  Fla.,  523 ;  17  La. 
Ann.,  253 ;  9  Port.  (Ala.),  218 ;  5  Ind.,  137;  1  Green  (Iowa), 
406 ;  2  lb.,  559 ;  19  Iowa,  94 ;  Peck  (Tenn.),  82. 

B.  H.  Hill,  Jr.,  solicitor  general,  for  the  state,  cited  as 
follows :  Conspiracy,  36  Oa.,  222 ;  21  lb.,  221 ;  28  lb.,  604 ; 
1  Eussell  on  Crimes,  47-49.  Juror  not  shown  incompetent 
by  one  affidavit,  19  Ga.,  103, 122 ;  58  lb.,  296. 

Jackson,  Justice. 

The  defendant,  with  two  others,  was  indicted  for  an  as- 
sault with  intent  to  murder.  He  was  put  on  trial  alone, 
convicted,  and  moved  for  a  new  trial  on  various  grounds, 
which  were  overruled,  and  he  excepted. 

1.  The  first  ground  respects  the  charge,  and  is  to  the  ef- 
fect that  the  facts  did  not  authorize  the  court  to  charge  on 
the  subject  of  a  conspiracy  and  concert  of  action  between 
the  three,  or  two  of  the  three,  men  who  were  indicted 
together.     The  facts,  we  think,  authorized  the  charge.   The 


ATTGUST  TERM,  1878.  186 

Hiidglxw  M.  The  State. 


two  men  were  together,  thej  ran  npon  the  prosecutor  to- 
other, and  assaulted  him  behind  him,  both  struck  him,  one 
QBed  a  knife,  the  other  probably  some  hard  instrument,  and 
both  ran  off  together,  leaving  him  about  midnight  in  the 
darkness  nearly  dead,  stabbed  with  the  knife  in  several 
places,  and  the  blade  stuck  in  his  back  with  such  force  as 
to  adhere  to  the  bone,  and  to  require  the  best  effort  of  a 
strong  man,  after  several  trials,  to  pull  it  out.  The  hand 
of  one  knocked  him  down,  that  of  the  other  did  the  stab- 
bing. If  believed,  these  facts  make  a  conspiracy  or  joint 
attempt  to  murder ;  and  the  credibility  of  the  witnesses  is 
for  the  jury.  If  the  facts  be  true,  both  are  guilty  of  the 
assault  with  intent  to  murder,  no  matter  who  actually 
stabbed ;  and  the  court  was  right  to  leave  the  common  in- 
tent and  conspiracy  to  the  jury  under  the  facts. 

2.  The  next  ground  is  that  a  juror  was  not  impartial. 
The  only  evidence  of  it  is  his  sayings  to  one  person  sworn 
to  by  him.  He  had  sworn  that  he  was  perfectly  impartial, 
and  the  rule  is  that  one  oath  is  as  good  as  another.  In 
19  Ga,j  102,  it  was  so  ruled  in  a  murder  case,  and  where 
the  expression  of  opinion  was  as  strong  as  it  is  possible  to 
make  it.     That  case  covers  this  all  fours  on  this  point. 

3.  The  next  ground  relates  to  newly  discovered  testimony. 
It  is  the  testimony  of  the  accomplice,  who,  after  his  plea  of 
guilty,  was  willing  to  testify  that  he  did  all  the  beating  and 
stabbing,  and  that  his  co-defendant  did  none  of  it. 

They  severed ;  he  could  have  been  sworn  on  the  trial. 
Hudgins  knew  what  the  facts  were,  because  he  was  pi*esent 
at  the  assault,  and  all  the  newly  discovered  evidence  that 
the  co-defendant  was  ready  now  to  swear  to,  occurred  in 
Hudgins^  presence.  If  these  facts  were  true,  why  did  he 
not  swear  him  on  the  trial  ?  The  only  reason  is,  that  the 
co-defendant  would  have  sworn  a  lie,  if  put  up  then  until 
his  own  case  was  decided ;  if  he  would  have  sworn  a  lie  then, 
there  is  no  reason  why  he  would  not  again.  At  all  events,  the 
defendant  Hudgins  ought  to  have  had  him  sworn.   The  dis- 
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covery  of  the  willingness  of  a  witness  to  swear  to  what  de- 
fendant knew  that  the  witness  knew,  and  when  he  was  ac- 
cessible and  in  court,  is  not  the  discovery  of  new  testimony 
in  the  sense  of  the  law,  but  merely  of  change  of  mind  in 
the  co-defendant.  The  main  object  of  savering  is  to  have 
the  evidence  of  each  for  the  other ;  and  when  it  is  not  had 
if  accessible,  there  is  no  diligence. 

4.  The  court,  not  being  able  to  complete  the  trial  on  Sat- 
urday night,  adjourned  to  Monday ;  and  Monday  was  the 
day  fixed  by  law  for  Fulton  court.  The  defendant  says,  as 
the  court  could  not  sit  at  two  places  at  one  time  in  one  cir- 
cuit, that  it  had  no  jurisdiction  in  DeEalb  on  Monday. 

The  reply  is,  that  the  judge  is  presumed  to  have  had  the 
clerk  to  adjourn  Fulton  court  until  he  finished  this  case  in 
DeKalb,  as  the  law  empowered  to  be  done. 

The  practice  has  been  in  accordance  with  Judge  Hilltkr's 
course,  time  out  of  mind ;  and  it  would  block  the  adminis- 
tration of  the  law  in  many  cases,  if  it  were  otherwise. 
Cases  sometimes  take  two  or  three  days  over  the  week  al- 
lowed ordinarily  for  the  court  in  one  county,  and  the  law 
and  practice  have  ever  been,  so  far  as  we  know,  to  hold  on 
to  coTnpIete  the  unfinished  case  in  the  one  county,  and  to  ad- 
journ the  court  in  the  other,  under  tiie  statute,  to  await  the 
arrival  of  the  judge. 

5.  The  evidence  makes  a  very  bad  case  against  th^  negro 
who  did  the  actual  stabbing ;  and  an  ugly  case  against  Hud- 
gins,  to  say  the  least  of  it.  The  evidence  is  ample  to  con- 
vict both  ;  and  the  jury  having  passed  on  the  facts,  and  the 
judge  presiding  having  sustained  their  finding,  we  are  not 
at  liberty  under  the  law  to  interfere. 

The  trial  was  fair  and  the  charge  full  and  impartial. 
Judgment  affirmed. 
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-  - 

Beazlet  V8.  Gignilliat,  assignee, 

1.  Where,  to  an  action  on  a  note,  defendant  pleaded  that  it  was  nudum 
pactum,  in  that  a  former  note  of  the  same  maker  to  the  same  payee 
had  been  paid  in  Confederate  money,  that  after  such  money  proved 
worthless,  defendant  thought  it  hard  for  said  payee  to  lose,  and  for 
that  reason  made  the  note  sued  on  and  delivered  it  to  him  as  a  gift, 
such  plea  should  not  have  been  stricken  on  demurrer. 

2.  A  plea  that  the  note  had  been  paid,  in  that  the  defendant,  by  agree- 
ment with  the  payee  to  receive  the  same  in  full  satisfaction  of  the 
debt,  had  purchased  a  note  made  by  such  payee,  was  bad  in  not 
stating  what  the  agreement  was,  or  that  the  purchase  would  not 
otherwise  have  been  made. 

Promissory  notes.  Contracts.  Pleadings.  Before  Judge 
Baktlett.    Greene  Superior  Court.    March  Term,  1878. 

Beazley  was  the  maker  of  the  note  sued  on,  and  W.  A. 
Beazley  its  payee ;  Gignilliat  saed  as  assignee  of  W.  A. 
Beazley.     For  the  other  facts,  see  the  decision. 

John  C.  Heed,  for  plaintiff  in  error,  cited  as  follows : 
Plea  of  nudum  jpactum^  Code,  §2739;  Story  on  Prom. 
Notes,  §184.    On  second  plea.  Code,  §§2882,  2878,  2881. 

M.  W.  Lewis  &  Son,  for  defendant,  cited  as  follows: 
On  consideration.  Code,  §2741 ;  12  Oa.,  342.  On  second 
plea.  Code,  §§2878,  2881 ;  13  Ga.,  407 ;  55  /S.,  240. 

Warner,  Chief  Justice. 

The  plaintiff,  as  assignee,  sued  the  defendant  on  a  prom- 
issory note  executed  by  him  under  his  ho^nd  and  seal,  dated 
the  third  day  of  April,  1871,  whereby  he  promised  to  pay 
Wm.  A.  Beazley,  his  heirs,  or  assigns,  on  demand,  the  sum 
of  $1,500.00,  for  value  received,  in  current  money.  The 
defendant  filed  certain  pleas,  hereinafter  set  forth,  which 
were  demurred  to  by  the  plaintiff,  which  demurrer  was 
sustained  and  the  pleas  stricken.  The  jnry  found  a  verdict 
for  the  plaintiff,  and  the  defendant  made  a  motion  for  a 
18 
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new  trial  on  the  gronnd  that  the  court  erred  in  snstaining 
the  plaintiffs  demurrer  to  the  defendant's  pleas  and  striking 
the  same,  which  motion  was  overruled,  and  the  defendant 
excepted. 

It  was  agreed  between  the  parties,  that  the  defendant 
might  introduce  any  evidence  that  would  be  legal  evidence 
if  the  note  declared  on  had  been  sued  by  the  payee  of  the 
same.     The  pleas  filed  by  the  defendant  were  as  follows : 

1.  "The  defendant  was  surety  of  one  Edmund  Beazley  to 
the  payee  of  the  note  in  suit,  to- wit :  the  said  William  A.  Beaz- 
ley, on  an  ante-hdlum  promissory  note,  and  the  defendant 
paid  the  note  last  aforesaid,  in  1863,  in  Confederate  money, 
which  money  said  payee  received  willingly  and  with  full 
knowledge  of  his  right  to  decline  the  same,  and  said  ante- 
helium  note  was  accordingly  canceled ;  said  payee,  after  the 
close  of  the  late  war,  told  the  defendant  it  was  a  hard  case 
upon  him,  the  said  payee,  that  he  had  taken  such  money  in 
payment  as  aforesaid,  but  said  payee  did  not  claim  that  he 
had  any  right  in  law  or  morals  to  receive  anything  more  of 
the  defendant,  and  because  he  said  it  was  a  hard  case  as 
above  narrated,  this  defendant,  not  believing  he  was  under 
any  moral  or  legal  obligation  to  do  so,  made  and  delivered 
to  said  payee  the  note  in  suit  at  its  date,  as  a  gift,  and  the 
same  was  received  as  only  a  gift  by  said  payee,  and  said 
note  declared  on  is  therefore  a  nude  pact. 

2.  "  According  to  a  previously  made  agreement  of  said 
payee  with  this  defendant  to  receive  the  same  in  full  satis- 
faction of  the  note  in  suit,  the  defendant  in  a  few  days  after 
said  agreement  was  made,  and  before  the  suit  was  brought, 
purchased  of  its  payee  then  owning  the  same,  a  note,  a  copy 
of  which  is  substantially  as  follows : 

^  One  day  afterdate  I  promise  to  pay  Charles  A.  Beazley, 
or  bearer,  $675.00,  for  value  received, 

WiLLIAH  A.  BeAZLST.' 

*  This  January  12, 1874.' 

"Whereby  said  note  in  suit  is  paid,  or  the  defendant  holds 
said  $675.00  note  as  a  valid  demand  against  the  estate  of  the 


AUGUST  TERM,  1878.  189 

HMm&oiid,  tuTTlvlog  pvt>»  w.  Drew. 

nid  William  A.  Beazley,  who  is  now  deceased,  said  estate 
really  owning  the  note  in  suit,  which  said  $676.00  note  the 
defendant  herein  sets  oS  against  the  plaintiff's  demand  de- 
dared  npon." 

1.  The  snstaining  the  plaintiff's  general  demurrer  to  the 
defendant's  first  plea  and  ordering  the  same  to  be  stricken, 
was  error.  Assuming  the  allegations  in  the  defendant's 
plea  to  be  true,  the  note  was  a  nude  pact,  and  without  con- 
sideration,   AlberUon  vs.  JBbUowaj/j  16  (?a.,  377. 

3.  There  was  no  error  in  sustaining  the  demurrer  to  the 
defendant's  second  plea,  inasmuch  as  it  does  not  set  forth 
what  the  agreement  was  in  relation  to  the  purchase  of  the 
$675.00  note,  and  does  not  allege  that  he  would  not  have 
purchased  said  note  but  for  that  alleged  agreement,  what- 
ever it  may  have  been. 

Let  the  judgment  of  the  court  below  be  reversed. 


Hammohd,  surviving  partner,  m.  Dbbw. 

Where  a  promissory  note  for  fees  was  sued,  and  the  same  note  was  em- 
braced in  a  general  written  contract  for  the  prosecution  of  a  certain 
sait,  and  this  general  contract  was  made  between  plaintiffs  and  an- 
other attorney,  James  T.  Spence,  of  the  one  part,  and  the  defendant 
of  the  other,  for  their  joint  prosecution  of  the  suit;  and  where  not 
only  the  promissory  note  hut  the  general  contract  was  put  in  evi- 
dence by  the  plaintiiS;  and  where  Spence  was  introduced  as  a  wit- 
ness by  the  plaintiff,  the  said  Spence  and  A.  W.  Hammond  having 
made  the  contri^ct  for  the  attorneys,  and  A.  W.  Hammond  was 
dead: 

Held,  that  on  the  trial  of  the  case  between  the  surviving  partner  and 
Drew,  the  defendant,  that  Spence,  one  of  the  parties  to  the  contract 
for  the  joint  prosecution  of  the  suit,  having  been  sworn  in  the  case, 
Drew  was  a  competent  witness,  notwithstanding  the  death  of  A.  W. 
CUinuziond. 

Witness.    Evidence.    Before  Judge  Tompkins.   Emanuel 
Superior  Court.    April  Term,  1878. 

A.  W.  Hammond  &  Son  brought  complaint  on  a  note  of 
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Drew  for  attomejB'  fees.  He  pleaded  the  general  iaeae 
and  failure  of  consideration,  in  that  the  attorneys  had 
not  prosecuted  his  case  to  a  successful  termination,  but  had 
abandoned  it.  A.  W.  Hammond  died,  and  the  suit  pro- 
ceeded in  favor  of  the  survivor.  On  the  trial,  plaintifE  in- 
troduced the  note  and  the  following  contract : 

••  GEORGIA,  ) 

Cahfbell  County,  f     I,  the  undersigned,  have  this  day  employed 

A.  W.  Hammond  &  Bon,  in  conjunction  with  James  T.  8pence,  to 
prosecute  a  suit  now  pending  in  the  superior  court  of  the  state  and 
county  aforesaid,  to  the  end  of  said  suit,  for  which  I  agree  to  pay  the 
said  A.  W.  Hammond  &  Son  one  hundred  and  twenty-five  doUars,  the 
said  Bpence  one  hundred  and  twenty-five  dollars.  These  two  fees  are 
secured  by  two  notes,  due  at  six  months  after  this  date,  (11th  August, 
1874,)  one  payable  to  Hammond  &  Bon,  and  the  other  payable  to  said 
Bpence.  These  two  notes  are  unconditional,  and  for  the  balance  of 
their  fees  the  said  A.  W.  Hammond  &  Bon  and  the  said  Bpence  are  to 
have  one-half  the  value  of  the  land,  if  recovered,  <the  lot  No.  60,  18th 
district,  originally  Henry  county,)  for  their  legal  services  to  the  end  of 
suit,  and  if  they  recover,  in  dividing  the  proceeds  of  the  land,  the 
|250  certain  fee  is  to  be  deducted  from  the  half  of  A.  W.  Hammond  & 
Bon  and  Bpence;  the  undersigned  not  to  settle  or  compromise  the  case 
without  the  consent  of  their  said  attorneys  aforesaid.  The  11th  Au- 
gust, 1874.  Thomas  Dbbw. 

J.  T.  Bfbncb, 
A.  W.  HAMicoinD  &  BoK." 

Bpence  was  also  introduced  by  plaintiff,  and  testified  as 
to  the  contract  and  its  fulfillment  Defendant  offered  him- 
self as  a  witness.  Objection  was  made  because  of  A.  W. 
Hammond's  death ;  he  was  allowed  to  testify,  and  this  is 
the  ground  of  exception. 

Camp  &  Lfvinoston  ;  N.  J.  Hammond,  for  plaintiff  in 
error,  cited  37  Qa.,  586,  623 ;  39  /J.,  186 ;  41  /6.,  123 ; 
59  lb.,  342 ;  C!ode,  §406. 

H.  D.  D.  Twioos,  for  defendant,  cited  41  Oa.,  125 ;  51 
/ft.,  47. 

Jaokson,  Justice. 

This  was  a  suit  brought  on  a  promissory  note  for  $125.00. 
'  jury  found  for  the  defendant,  and  the  plaintiff,  N.  J. 
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Hammond,  surviving  partner  of  A.  W.  Hammond  &  Son, 
made  a  motion  for  a  new  trial,  which  was  overruled,  and  he 
excepted. 

Only  two  of  the  grounds  set  out  in  the  motion  are  certi- 
fied, aud  only  one  was  insisted  upon  in  argument  here. 
Our  consideration  of  the  case  will  be  confined  to  the  one. ' 

A.  W.  Hammond,  being  dead,  and  he  having  negotia- 
ted the  trade  with  Drew,  is  the  latter  a  competent  witness! 

The  suit  was  for  services  rendered  in  a  claim  to  a  lot  of 
land  by  Drew,  for  which  ejectment  was  brought.  The 
plaintiff  introduced  the  note  sued,  and  also  the  contract  set 
out  in  the  record,  by  which  it  appears  that  this  note  was 
embraced  in  the  same  contract  with  another  given  to 
another  attorney,  for  services  in  the  same  case ;  and  this 
contract,  thus  introduced  by  the  plaintiff  himself,  was  made 
by  A.  W.  Hammond  and  Spence,  the  other  attorney,  for 
the  lawyers,  and  by  Drew  on  his  own  behalf.  Spence  tes- 
tified in  the  case  for  the  plaintiffs,  and  the  question  is 
whether  he  having  done  so,  the  other  party  to  the  contract 
ought  not  also  to  be  heard. 

In  the  case  of  J^inney  *  vs.  CadwaUadeTj  55  Ga.y  75,  it 
was  held  that  where  a  note  and  mortgage  were  only  parts 
of  a  general  contract  embracing  other  items,  and  a  plea  of 
recoupment  was  filed  for  damages  aiising  out  of  the  other 
parts  of  the  general  contract — ^that  on  a  proceeding  to  re- 
cover on  the  note  and  mortgage,  the  plea  was  good,  because 
the  general  contract  embraced  the  mortgage  and  note,  and 
the  other  items  too.  Applying  the  principle  there  enun- 
ciated here,  it  would  seem  that  as  the  note  sued  on  was 
embraced  in  another  general  contract  made  between  Ham- 
mond &  Son  and  Spence  of  the  one  part,  and  Drew  of  the 
other,  and  as  Spence  was  fully  heard  on  the  one  side,  and 
not  only  the  note  but  the  whole  contract  was  introduced  by 
the  plaintiff,  that  the  spirit  and  reason  of  the  adjudications 
of  this  court  on  this  class  of  questions  would  entitle  Drew 
also  to  be  heard.  The  note  sued  upon  and  this  agreement, 
all  introduced  by  plaintiff,  made  the  real  contract  put  in  is- 
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$ue  and  to  be  passed  upon  bj  the  jury.  This  was  the 
real  cause  of  action,  and  Spence  was  a  party  to  that  cause 
of  action.  It  is  true  that  Spence  is  no  party  to  this  suit, 
nor  is  lie  a  partner  at  law  of  the  Hammonds ;  but  aa  to  this 
contract  of  bringing  this  suit,  he  was  associated  with  them, 
a  party  to  the  contract,  and,  as  to  this  case,  a  quasi  partner. 

In  the  case  of  the  North  Georgia  Mining  Corapany  vs. 
Latimer^  51  6ra.,  47,  it  was  lield  that  where  several  parties 
were  on  one  side  of  a  contract,  and  some  dead,  and  otliers 
living  to  confront  the  one  living  party  on  the  other  side  of 
the  contract,  the  other  party  was  competent.  The  princi- 
ple there  ruled  covers  this  question  under  the  facts  made  in 
this  record. 

The  other  grounds  were  abandoned  in  the  argument. 

Judgment  aiBrmed. 


Burns  6t  al.  vs.  Thk  State  of  Obosgia. 

1.  Statements  by  deceased  as  to  how  he  received  the  injuries  which 
caused  his  death,  made  almost  immediately  after  their  receipt,  con- 
stitute a  part  of  tlie  res  gestm,  and  are  admissible  in  behalf  of  the 
defendants  on  their  trial  for  his  murder. 

2.  Confessions  made  under  bodily  fear,  induced  by  torture,  wiU  not 
warrant  a  conviction  for  murder. 

Criminal  law.  Confessions.  Before  Judge  Tompkinb. 
Screven  Superior  Court.    May  Term,  1878. 

Bums  et  al.  were  indicted  for  murder.  On  the  trial, 
the  evidence  for  the  state  was,  in  brief,  as  follows :  Deceased 
went  to  the  house  of  V.  H.  Burns  late  one  Saturday  night 
in  December,  1877 ;  the  two  had  been  to  the  store  of  the 
latter,  and  returned  late.  The  two  defendants  were  in  the 
employment  of  V.  H.  Burns,  and  slept  in  his  kitchen.  He 
invited  deceased  (McKinny)  to  eat  and  stay  all  night ;  but  the 
latter  declined.  He  went  to  sleep  while  McKinny  was  eat- 
ing. In  t)ie  night  B.  woke  up  and  saw  deoeased  lying  on 
the  floor ;  did  not  see  any  blood.    Next  morning  when  be 
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woke  up  deceased  was  gone.  There  was  a  good  deal  of 
blood  aboat  the  room  and  also  ontside  the  hoase.  A  sword, 
which  was  nsed  about  the  farm  for  stripping  cane,  was  left 
sticking  in  the  ground  on  Friday ;  on  Monday  it  was  found 
lying  near  the  cane  patch.  On  discovering  the  blood  on 
the  floor,  B.  culled  defendants  and  told  them  to  clean  it  up. 
He  again  went  to  sleep ;  when  he  awoke  his  pockets  had 
been  picked ;  defendants  afterwards  confessed  doing  this, 
and  a  part  of  the  money  has  been  returned.  On  Saturday 
night  deceased  had  some  whisky  about  him.  Early  Sun- 
day, about  daylight,  deceased  went  to  the  house  of  one 
Thompson,  about  600  yards  from  where  Burns  lived ;  he 
was  bloody ;  he  was  drunk  at  the  time,  and  was  given  more 
whisky  afterwards,  his  injury  not  appearing  as  bad  afi  it  was. 
He  had  a  gash  on  his  temple  ;  he  fell  into  a  comatose  state, 
and  died  from  the  effects  of  the  wound.  Defendants  have 
confessed  to  killing  deceased  with  the  sword,  for  the  pur- 
pose of  preventing  his  seeing  them  rob  Burns. 

Defendants'  evidence  showed  tliat  they  were  respectively 
twelve  and  fifteen  years  of  age;  that  their  confessions, 
though  afterwards  repeated,  were  wrung  from  them  in  the 
first  instance  by  the  crowd  who  had  arrested  them,  by  the 
use  of  tortures  of  the  worst  kind — the  least  of  which  were 
whipping  and  pouring  hot  coals  on  defendants'  heads ;  and 
that  threats  of  death  were  made  if  they  did  not  continue  to 
make  the  same  statement. 

The  jury  found  defendants  guilty.  They  moved  for  a 
new  trial  on  the  following,  among  other  grounds : 

1.  Because  evidence  of  what  deceased  said  on  the  morn- 
ing when  he  was  wounded  as  to  how  he  was  injured,  was 
rejected. 

2.  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

The  motion  was  overruled,  and  they  excepted. 

Mathews  &  Olfvss;  J.  C.  Dell,  by  Z.  D.  Habrison,  for 
plaintiff  in  error,  cited  as  follows :  Verdict  contrary  to  law, 
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etc.  43  Ga.y  256  ;  56  /J.,  630.  On  confeeeions,  Code,  §3793; 
11  Ga,,  226 ;  55  /i.,  136 ;  52  /&.,  106,  527 ;  42  /J.,  266 ; 
Code,  §3792.  On  res  gestae,  Code,  §8773 ;  32  Ga.j  672 ;  27 
7  J.,  288;  11  lb.,  621. 

B.  N.  Ely,  attorney  general ;  Jambs  K.  Hinbs,  solicitor 
general,  for  the  state,  cited,  on  confessions.  Code,  §§3792, 
3793,  3747,  3770,  3773  ;  Hopkins'  Penal  Code,  §§557,  565, 
569;  21  Ga.,  227;  63 /J.,  670;  50  lb.,  249;  Hopkins, 
§§378-380,  625. 

Wabneb,  Chief  Justice. 

The  defendants  were  indicted  for  the  offense  of  murder, 
and  upon  their  trial  therefor,  were  found  guilty.  A  mo- 
tion was  made  for  a  new  trial,  on  the  grounds  therein  sta- 
ted, which  was  overruled,  and  the  defendants  excepted. 

It  appears  from  the  evidence  in  the  record,  that  deceased 
most  probably  received  the  injury  which  caused  his  death 
at  the  house  of  Y.  H.  Bums,  on  Saturday  night,  or  early 
Sunday  morning.     The  defendants  offered  to  prove  by  Wm. 
B.  Thompson,  who  lived  about  six  hundred  yards  from 
Burns,  that  deceased  came  to  his  house  about  an  hour  be- 
fore day,  Sunday  morning,  and  was  bloody,  and  when  asked 
what  was  the  matter  with  him  said,  ^^  you  know  I  went  .to 
sleep  on  a  chair  and  fell  out  on  a  piece  of  wood,"  that  he  might 
have  said  a  sharp  piece  of   wood,  don't  remember  now. 
The  court  ruled  out  this  testimony,  which  is  complained  of 
as  error.    In  view  of  the  facts  of  this  case,  the  evidence  of 
Thompson  was  admissible  as  explanatory  of  the  injury  which 
deceased  had  received,  as  a  part  of  the  transaction,  and  so 
nearly  connected  with  it  as  to  constitute  a  part  of  the  res 
gestae  as  defined  by  the  3773d  section  of  the  Code,  and  the 
court  erred  in  ruling  it  out  at  the  trial.     We  find  no  error 
in  ruling  out  the  other  evidence  as  complained  of  in  the  de- 
fendant's motion  for  a  new  trial. 

2.  The  defendants  were  found  guilty,  as  it  appears  from 
the  evidence  in  the  record,  upon  their  confessions.    The 
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S793d  section  of  the  Code  declares,  that  ^^  to  make  a  confer- 
Bion  admiseible,  it  mxiBt  have  been  made  voluntarily,  with- 
out  being  indnced  by  another,  by  the  slightest  hope  of  bene- 
fit, or  the  remotest  fear  of  injury."    The  evidence  shows 
that  one  of  the  defendants  was  twelve  and  the  other  fifteen 
years  of  age,  and  that  confessions  were  extorted  from  them 
by  threats,  accompanied  by  acts  of   brutal  torture  which 
would  disgrace  even  a  savage.    After  being  tortured  in  this 
disgraceful  and  savage  manner,  they  were  threatened  under 
the  penalty  of  death,  that  they  should  continue  to  tell  the 
same  story  as  that  which  had  been  extorted  from  them  by 
the  savage  tortures  inflicted  upon  them.    It  is  insisted,  how- 
ever, that  they  made  the  same  confessions  to  Mills,  the 
deputy  sheriff,  and  others,  whilst  in  his  custody,  on  their 
way  to  the  jail,  in  Savannah,  and  that  those  confessions  were 
voluntarily  made ;  but  it  should  be  remembered  that  these 
two  boys,  twelve  and  fifteen  years  of  age,  had  already  suf- 
fered the  agonies  of  the  most  brutal  torture,  and  that  the 
threats  of  those  who  inflicted  those  inhuman  tortures  were 
still  ringing  in  their  eats  to  tell  the  same  story  or  they  would 
be  killed — who  can  say  their  fears  of  further  personal  injury 
did  not  continue,  and  that  their  confessions  made  to  Mills 
were  not  made  under  the  influence  of  those  fears,  the  more 
especially  as  the  witness  himself  was  afraid  the  defendants 
would  be  taken  from  him,  and  told  the  defendants  so?    As- 
suming that  the  court  charged  the  jury  correctly  as  to  the  law 
applicable  to  confessions  (and  there  is  no  exception  to  the 
charge),  then  in  view  of  the  evidence  contained  in  the  record, 
the  verdict  of  the  jury  was  contrary  to  law,  and  a  new  trial 
should  be  granted,  and  it  is  so  ordered. 
Let  the  judgment  of  the  court  below  be  reversed. 


Flanders  &  Son  vs.  Wblls. 

Where,  in  1876;  a  debtor  mortgaged  two  moles,  waiving  expressly  all 
right  of  exemption,  and  afterwards  disposed  of  one  before  the  set- 
ting apart  of  either  as  exempt,  the  wife  of  the  debtor  cannot  protect 
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be  Other  from  lov;  and  sale  under  the  mortgage  fi.  fa.  b;  ttsviog  it 
et  apart  under  Bection  2040  of  the  Code. 

Tomeatead.  Before  Jndge  Bahtlett.  Jones  Snperior 
irt.     April  Term,  1878. 

Reported  in  the  opinion. 

Ilodnt,  S1MU0119  &  Habdeuas,  for  plaintiffs  in  error, 
id:  Code,  §2047;  56  (?a.,  53,  9i,  97;  41  /*.,  624; 
ie,  §10;  conBt.  1877,  art  ix.,  §|3,  4,  5. 

^o  appearance  for  defendant. 

iKSON,  Jnetice. 

D  1S76  Jamee  Wells  executed  a  mortgage  on  two  mnles 
I  his  growing  crop,  to  secure  Flanders  &  Son  for  advances 
[  provisions.  One  of  the  mules  he  sold,  and  Flanders  & 
I  foreclosed  the  mortgage  on  the  other,  and  levied  the  ex- 
tion  tliereon.  After  the  execution  of  the  mortgage,  Mrs. 
.nces  Welk,  the  wife  of  James  Wells,  had  this  male,  so 
rtgaged,  exempted  nnder  the  old  exemption  law  found 
:he  Code,  section  2040.  In  the  mortgage  given  by  James 
:11b  to  Flanders  &  Sod,  there  is  an  express  waiver  of  all 
mptions  and  right  thereto  upon  these  mules  ;  and  the 
istion  made  is,  can  the  wife  have  set  apart  this  mule  after 
I  waiver  of  her  husband? 

Vq  think  not.  The  property  was  the  husband's ;  he  could 
e  sold  it  to  Flanders  &  Son  for  the  provisions  furnished 
iself  and  family,  he  preferred  to  mortgage  it ;  but  Flan- 
9  &  Son  knowing  that  he  might  exempt  it  after  he  had 
rtgaged,  required  Wells  to  make  an  additional  covenant 
to  have  the  mules  exempted,  which  he  agreed  to  and  ex- 
sely  inserted  in  tlie  mortgage. 

n  56  Ga.,  53,  in  the  case  of  i^mmons'as.  Andergon,  this 
rt  held  such  waiver  good  in  regard  to  the  homestead  and 
mptions  secured  by  the  constitution  of  1868';  if  good  in 
t  class  of  cases,  why  not  in  this  i    The  Code,  section  10, 
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declares  that  '^  a  person  may  waive  or  renonnce  what  the 
Uw  has  established  in  his  favor,  when  he  does  not  thereby 
injare  others  or  affect  the  public  interest."  Here  the 
waiver  is  made  for  a  consideration  received  and  enjoyed,  and 
it  ought  to  be  enforced. 

The  constitution  of  1877  fixes  the  law  wisely  for  the  fu- 
ture, by  restricting  such  waivers,  and  exempting  from  this 
power  of  the  husband  certain  household  and  kitchen  fumi 
tnre  and  provisions,  thereby  recognizing  the  propriety  of 
allowing  waiver  in  all  other  cases :  but  this  transaction  oc- 
curred prior  to  that  constitution,  and  we  cite  it  merely  to 
show  the  current  opinion  on  the  subject  in  the  most  author- 
itative utterances  known  to  our  system  of  state  legislation. 
In  view  of  the  judgment  in  56  0(1.^  58,  and  the  evident 
fraud  which  any  other  ruling  would  encourage  and  legalize, 
we  hoM  that  the  waiver  of  the  right  to  exempt  this  mule 
estops  this  mortgagor  and  wife  from  afterwards  doing  so, 
and  reverse  the  judgment. 

Judgment  reversed. 


BicH  V*.  CoLQunr,  governor. 

1.  A  uirefaeUu  to  forfeit  a  recognizance  which  recited  that  the  princi- 
pal had  been  indicted  for  the  offense  of  misdemeanor,  that  he  had 
given  the  recognizance  for  his  appearance  at  the  city  court  of  At- 
lanta, to  be  held  on  April  16th,  1877,  and  that  the  bond  had  been 
duly  forfeited,  described  the  offense  with  sufficient  particularity. 

8.  When  a  city  court  holds  four  sessions  a  year,  in  March  and  Septem- 
ber for  the  transaction  of  criminal  business  only,  and  in  June  and 
December  for  civil  and  criminal  business,  a  bond  being  forfeited  at 
the  June  term,  the  tdrefodsias,  being  a  civU  proceeding,  was  pro- 
perly made  returnable  to  the  next  December  term. 

Criminal  Law.     Courts.     Scire  facias.    Before  Judge 
Clark.     City  Court  of  Atlanta.    December  Term,  1877. 

Beported  in  the  decision. 

McCoNNELL  &  Hehtward  ;  E.  W.  Mabtik,  for  plaintiff  in 
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error,  cited  as  follows :  Description  not  sufficient,  3  Kdhfj 
863 ;  1  Dana,  623 ;  1  Stewart  &  Porter,  466 ;  16  Mass., 
447 ;  Code,  ^702,  4429-37,  4460,  4648,  49,  4564,  4626 ;  24 
Ga.y  420 ;  25  /ft.,  236.  Not  returned  to  next  term,  Code, 
§4703  ;  City  Code  of  Atlanta,  p.  178 ;  61  Oa.j  624. 

Howard  YanEpps,  city  solicitor,  for  the  state,  cited  as 
follows :  Retnm  of  writ  proper,  40  Ala.,  718 ;  8  /J,  297 ; 
Ala.  Code,  1876,  §§4852-3,  4863-6 ;  Tidd's  Pr.,  marginal 
pp.,  1090, 1092,  1128;  Bac.  Abr.,  Title  ''set. fa.;'  1  (A.); 
Coke  Lit,  291;  Bac.  Abr.,  Title  ''set.  fa.^  (E.),  p.  624; 

1  T.  R.,  267 ;  2  /ft.,  46.  Description  sufficient,  2  Ga.,  268 ; 
7  Tex.,  547;  3  J.  J.  Marsh.,  642;  1  Dana, 623;  9  Ala.,  68; 

2  Hawkins'  P.  C,  183 ;  7  Conn.,  141 ;  10  Wend.,  431 ;  17 
/ft.,  252;  1  Chit  Cr.  L.,  33,  106;  19  Pick.,  127;  18 
HI.,  666 ;  15  /ft.,  440 ;  9  AU.,  832 ;  1  Ala.,  N.  S.,  113. 

Warnub,  Chief  Justice. 

It  appears  from  the  record  and  bill  of  exceptions,  that 
McCuUough  as  principal,  and  Rich  as  his  security,  entered 
into  a  recognizance,  in  which  it  was  recited  that  the  grand 
jury  had  found  a  true  bill  against  the  said  McCullough  for 
the  offense  of  misdemeanor,  and  conditioned  for  his  personal 
appearance  at  the  city  court  to  be  held  in  the  county  of  Ful- 
ton on  the  16th  of  April,  1877,  and  to  abide  his  trial  and 
the  judgment  of  the  court  in  said  case,  etc.,  which  recogni- 
zance was  duly  forfeited  for  the  non-appearance  of  said  Mc- 
Cullough, whereupon  a  scire  facias  issued  upon  said  recogni- 
zance, in  which  it  was  recited  that  the  condition  of  said  re- 
cognizance was  that  the  said  McCullough  should  appear  at 
the  city  court  aforesaid  on  the  16th  day  of  April,  1877,  to 
answer  for  the  offense  of  a  misdemeanor,  and  that  he  failed 
to  appear,  etc.,  and  he,  and  his  security,  were  required  to 
show  cause  why  judgment  should  not  be  entered  up  against 
them  for  the  penalty  of  said  recognizance.  The  recogni- 
zance was  forfeited  at  the  June  term  of  the  court,  1877,  and 
the  scire  fadoB  was  made  returnable  to  the  December  term 
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of  the  conrty  1877.  The  questions  involved  in  the  case 
were,  bj  consent,  submitted  to  the  decision  of  the  court  with- 
out the  intervention  of  a  jury,  and  a  judgment  was  rendered 
for  the  plaintifE,  whereupon  the  defendant  excepted. 

1.  Two  grounds  of  error  to  the  judgment  of  the  court 
were  insisted  on  here.  First,  that  the  offense  with  which 
the  defendant  was  charged  in  the  indictment,  was  not  suffi- 
ciently described  in  the  scire  J^aoias ;  second,  that  the  scire 
fadae  was  not  returned  to  the  next  term  of  the  city  court 
after  the  recognizance  was  forfeited,  as  required  by  law.  The 
offense  with  which  McCuUough  was  charged,  as  recited  and 
set  forth  in  the  scire  facias^  was  that  of  a  misdemeanor,  and 
a  misdemeanor  is  a  violation  of  a  public  law.  Code,  §4262. 
The  recital  of  that  offense  in  the  scire  facias  was  sufficient 
to  show  that  the  defendant  had  been  charged  with  an 
offense  punishable  by  law,  without  stating  the  particular 
facts  alleged  in  the  indictment  which  constituted  the  mis- 
demeanor. 

2.  The  sessions  of  the  city  court  by  the  act  organizing  it, 
are  to  be  held  on  the  first  Mondays  in  June  and  December, 
for  the  transaction  of  civil  and  criminal  business,  and  on  the 
first  Mondays  in  March  and  September  for  the  transaction 
of  criminal  business  exdnsively.  The  scire  facias  was  a 
civil  proceeding  to  enforce  the  collection  of  a  debt  of  rec- 
ord, and  was  properly  made  returnable  to  the  December 
term  of  the  city  court  instead  of  the  September  term  there- 
of, the  December  term  being  the  next  term  after  the  recog- 
nizance was  forfeited,  at  which  any  civil  business  could  be 
transacted. 

Let  the  judgment  of  the  court  below  be  affirmed. 


HaBBBSHAM  vs.  EpFINGEB  &  BUSSELL. 

The  counter  affidavit  to  a  distress  warrant  for  rent  brings  the  case  into 
the  superior  court,  and  when  said  affidavit  is  dismissed  on  motion 
of  the  plaintiif ,  the  case  passes  out  of  the  Jurisdiction  of  the  court, 
and  is  remanded  to  the  sheriff  by  operation  of  law;  and  the  dismis- 
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sal  of  the  warrant  on  account  of  the  imufficiencj  of  the  plaintiffs 
aflSdavit  to  procure  it  waa  unauthorized,  there  being  no  longer  any 
case  in  court. 

Distress  warrants.  Practice  in  the  Superior  Court,  Be- 
fore Judge  Habbib.  Glynn  Superior  Court.  May  ad- 
journed Term,  1878. 

Seported  in  the  opinion. 

G.  B.  Mabbt,  by  Hokb  Smith,  for  plaintiff  in  error,  dted 
Code,  §§4082,  4088,  1898,  1899,*335l,  8676;  Cobb's  Dig., 
689. 

GooDYEAB  &  Habsis,  f or  defendants,  cited  66  Oa,f  132 ; 
86  /J.,  173 ;  17  Ala.,  179 ;  12  lU.,  242 ;  25  /&.,  261 ;  46 
Ib.y  116 ;  10  Mo.,  391 ;  17  N.  H.,  236 ;  3  Peters,  7 ; 
14  Tex.,  402 ;  12  Vt.,  674 ;  8  Strobh.,  223 ;  3  Mo.,  207 ; 
8  Jones,  91 ;  16  Tex.,  46  ;  2  N.  J.,  76,  137 ;  3  /J.,  984 ;  10 
lb.,  296 ;  10  Serg.  &  R.,  267 ;  6  Munf .,  219 ;  8  Terg.,  101 ; 
8  Mich.,  493 ;  Cobb's  Dig.,  689 ;  Code,  §§3604,  4082. 

Jaokson,  Justice. 

%is  was  a  warrant  issued  on  the  application  and  affidavit 
of  Habersham  against  the  defendants  for  rent  oveivdue. 
The  defendants  made  the  counter  affidavit  authorized  by  sec- 
tion 4083  of  the  Code,  and  the  case  thus  made  was  returned 
to  the  superior  court.  That  court  dismissed  the  counter  af- 
fidavit on  motion  of  the  plaintiff;  and  then  the  defendants 
made  a  motion  to  dismiss  the  plaintiff's  case  because  his  af- 
fidavit and  warrant  were  insufficient  in  not  setting  out  the 
names  of  the  persons  who  composed  the  firm  of  Eppinger 
&  Kussell ;  which  motion  was  granted  by  the  court,  and 
the  plaintiff  brings  this  latter  ruling  here  for  review. 

In  our  judgment  it  is  the  counter  affidavit  which  brings 
and  holds  the  case  in  the  superior  court.  Unless  that  was 
legal,  it  was  the  duty  of  the  sheriff  to  go  on  with  his  levy 
and  sale ;  and  when  the  court  dismissed  that  counter  affida- 
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vit  because  it  was  ill^al,  the  case  was  no  longer  in  that 
Goart,  and  it  had  no  jnrisdiotion  to  pass  the  order,  or  render 
the  judgment,  dismissing  the  plaintiffs  warrant,  or  setting  it 
aride. 

The  case  by  operation  of  law  was  remanded  to  the  sheriff, 
and  the  superior  court  had  no  jurisdiction  of  it  further. 

The  plaintiff  made  the  motion  to  dismiss  the  counter  afi9-» 
davit,  and  when  the  court  granted  that  motion,  the  only  is^ 
sue  for  trial  made  by  the  Code,  section  4083,  was  out  of 
court,  and  the  case  there  was  at  an  end. 

Judgment  reversed. 


Davison  et  ah  vs.  Broaoh,  trustee. 

Where  a  due  bUl  was  giyen  to  a  trustee  containing  the  words  "due  and 
to  be  adjusted  in  settlement,  the  same  to  be  made  as  early  as  practi- 
cable/' and  it  was  agreed  that  a  counter  account  held  by  the  maker 
should  be  submitted  to  the  cestui  que  trust,  that  she  might  strike  in- 
correct items,  and  a  settlement  should  be  had  on  that  basis ;  if  the 
maker  failed  to  present  the  account  within  a  reasonable  time,  the 
holder  could  recover  on  the  due  bill. 

Promissory  notes.    Actions.    Before  Judge  BARTLBnr. 
Greene  Superior  Court.    March  Term,  1878. 

To  the  report  contained  in  the  opinion,  it  is  only  neceS"> 
sary  to  add  the  following :  Broaoh,  trustee,  sued  Davison 
et  al,  on  the  due  bill  described  in  the  decision.  The  de- 
fendants' plea  and  evidence  were  to  the  following  effect : 
Davison,  the  principal  debtor,  was  in  partnership  with  one 
McWhorter ;  he  sold  out  to  the  latter ;  afterwards  Broaoh, 
trustee,  brought  ejectment  against  McWhorter.  Being  re- 
sponsible on  his  warranty,  he  agreed  to  share  the  expenses  * 
of  the  case  with  McWhorter.  It  was  referred  to  arbitra- 
tion ;  the  arbitrators  awarded  the  land  to  McWhorter  on 
payment  of  $600.00  within  twenty  days.  Within  that  time 
$400.00  were  paid  in  cash.  It  was  agreed  that  some  ac- 
counts  which  Davison  held  against  the  trustee  and  his  cestui 
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'^ntst  should  be  allowed  ae  cash.  Davison  therefore  gave 
lae  bill  with  the  nnderetftoding  that  it  was  to  be  settled 
lat  waj,  and  not  in  money.  This  $200.00  completed 
S600.00,  and  McWhorter  was  given  a  receipt.  The  ac- 
ts stood  in  the  name  of  the  husband  of  the  oegtui  que 
';  bnt  most  of  the  articles  were  famished  for  the  use  of 
ilf  and  children ;  the  acconots  are  correct.  They 
int  to  more  than  |200.00.  Davison  has  tried  to  get 
ch  to  settle  with  him,  bat  has  been  unable  to  do  so. 
aintifFs  evidence  was  to  the  effect  that  the  acconnts 
led  to  be  dne  to  Davison  were,  by  agreement,  to  be 
litted  to  the  ceatui  que  trusty  (Mrs.  Whitlaw,)  that  she 
to  strike  all  erroneous  items  and  allow  the  balance, 
h  was  to  be  credited  on  the  dne  bill ;  and  that  the  ac- 
ts had  never  been  bo  presented. 

C.  KiHNEBBEW,  for  plaintifiFs  in  error,  cited  Code, 
4;  24  ffo.,  287;  5 /».,  168. 

HN  0.  Eeed,  for  defendant,  cited  17  ffa.,  290 ;  20  Oa., 


j«EB,  Chief  Jnetice. 

le  plaintiff  sned  the  defendants  on  the  following  instm- 

ae  W.  H.  Broacli,  tniBtee  of  Hrs.  Ann  Whitlaw  and  children, 
undred  dollora,  and  due  and  to  be  adjusted  in  Bettlemeat,  the 
to  be  made  aa  early  aa  practicable.    October  Z8th,  187S. 
^Signed]  Jab.  Datison. 

JoK  Datibon,  Security." 
1  the  trial  of  the  case,  the  jory,  ander  the  chai^  of  the 
;,  foand  a  verdict  for  the  plaintiff.  A  motion  for  a 
trial  was  made  on  the  grounds  therein  stated,  which 
)verraled,  and  the  defendants  excepted. 
le  court  charged  the  jnry  "that  if  they  believed  from 
vidence  that  there  was  an  agreement  between  the  de- 
tuts  and  Broach  that  the  accoants  should  be  submitted 
rs.  Whitlaw  for  her  to  strike  snch  articles  as  were  not 
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for  the  benefit  of  the  family,  and  they  were  not  submittedi 
plainti£E  should  recover."  In  view  of  the  facts  of  this  case, 
the  charge  of  the  court  was  error.  The  charge  should  have 
been,  that  if  the  accounts  were  not  presented  to  Mrs.  Whit- 
law  for  her  to  strike  therefrom  such  articles  as  were  not  for 
the  benefit  of  the  family,  within  a  reasonable  time  after  the 
execution  of  the  instrument  sued  on,  then  the  plaintiff 
would  be  entitled  to  recover.  The  view  which  we  have 
taken  of  this  case  renders  it  unnecessary  to  express  any 
opinion  in  relation  to  the  overruling  of  the  defendants'  mo- 
tion for  a  nonsuit. 
Let  the  judgment  of  the  court  below  be  reversed. 


SHrrH  et  al.  vs,  Mbbritt. 

Where  a  note  was  given  in  1869  in  renewal,  and  in  lieu  of  a  former  note 
of  greater  amount  dated  in  1862,  a  homestead  taken  under  the  con- 
stitution of  1868  was  not  subject  U>  a  Judgment  based  thereon, 
neither  note  having  been  given  for  the  purchase  money  of  the  land 
out  of  which  the  homestead  was  set  apart. 

Homestead.  Promissory  notes.  Before  Judge  Bartlett. 
Greene  Superior  Court.     March  Term,  1878. 

Beported  in  the  decision. 

E.  C.  KiKNEBBEw;  James  L.  Brown,  for  plaintiffs  in 
error,  cited  Code,  §§2155,  2724:;  44  Ga.,  133;  45  Id.,  358, 
680;  53 /J.,  486. 

M.  W.  Lewis  &  Sons,  for  defendant,  cited  40  Oa.y  193, 
423,  487 ;  45  /i.,  500 ;  59  lb.,  330. 

Wabneb,  Chief  Justice. 

It  appears  from  the  record  and  bill  of  exceptions  in  this 

case,  that  James  Merritt  executed  his  promissory  note  in 

January,  1862,  payable  to  James  Smith  or  bearer  for  the 

snnoi  of  $1,800.00 ;  that  after  the  maturity  of  said  note,  in 
14 
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1867,  the  same  was  transferred  by  said  Smith  by  delivery  to 
the  present  plaintiffs  in  Ji. /a. ;  that  on  the  15th  of  Decem- 
ber, 1869,  said  plaintiffs  as  the  bearers  of  said  note,  by  way 
of  renewal  and  in  lien  thereof,  took  and  received  from  said 
Merritt  another  note  payable  to  themselves  for  the  sum  of 
$130.00.  The  plaintiffs  obtained  judgment  on  this  last 
named  note  on  the  8th  of  September,  1875,  execution 
issued  thereon,  and  was  levied  on  a  certain  described  tract 
of  land  as  the  property  of  Merritt,  who  filed  his  affidavit  of 
illegality  alleging  that  the  land  levied  on  had  been  set  apart 
as  a  homestead,  and  was  not  subject  to  the  payment  of  the 
debt  on  which  said  judgment  and  Ji.  fa.  were  founded. 
Upon  the  hearing  of  the  case,  the  court  decided  that  the 
defendant's  homestead  was  not  subject  to  the  plaintiffs' 
judgment  debt,  and  dismissed  the  plaintiffs' levy ;  whereupon 
the  plaintiffs  excepted. 

The  note  on  which  the  judgment  was  founded  was  not 
given  in  renewal  of  a  note  originally  given  for  the  pur- 
chase money  of  the  homestead  land  levied  on,  as  ¥raB  the 
case  in  Wofford  w.  Gaines^  53  Oa,^  485,  but  was  a  judg- 
ment founded  on  a  contract  made  subsequent  to  the  adop- 
tion of  the  constitution  of  1868,  and  therefore  the  setting 
apart  of  the  defendant's  homestead  on  his  land  did  not  im- 
pair the  obligation  of  that  contract  as  prohibited  by  the 
constitution  of  the  United  States.  There  was  no  error  in 
dismissing  the  plaintiffs'  levy  on  the  defendant's  homestead. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Johnson  vs.  Poullain,  Sb. 

Where  a  receiver  appointed  to  invest  funds  raised  from  the  sale  of  a 
house  and  lot  valued  and  sold  for  more  than  |2,000.00,  purchased 
another  house  and  lot  at  $2,500.00,  and  the  husband  and  wife  gave 
their  note  for  the  balance  over  and  above  the  fund  paid  by  the  re- 
ceiver, and  secured  it  by  mortgage  on  the  property  bought,  recog- 
nizing the  debt  as  purchase  money  in  said  mortgage : 

HM,  that  whatever  may  be  the  equities  between  the  parties  on  a  proper 
case  made,  the  court  was  right  to  dismiss  a  naked  affidavit  of  ille- 
gality, an;l  to  order  the  execution  to  proceed. 
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Homestead.  Before  Judge  Babtlett.  Greene  Saperior 
Court.    March  Term,  1878. 

Beported  in  the  opinion. 

E.  C.  KiNNBBRBW,  for  plaintiflE  in  error,  cited  Code, 
§2012 ;  const  1868,  art.  7,  §1 ;  55  Oa.,  383 ;  69  /*.,  817, 
330. 

C,  Heard,  for  defendant,  cited  Code,  §3968 ;  18  <?«., 
389  ;  18  lb.,  488  ;  55  /*.,  622  ;  56  /».,  94. 

Jackson,  Justice. 

Mrs.  Johnson  applied  for  a  homestead  out  of  a  house  and 
lot  belonging  to  her  husband  in  Greenesboro.  The  survey- 
or estimated  the  value  of  the  premises  at  $3,000.00  ;  where- 
upon the  ordinary  ordered  it  sold,  and  it  sold  for  $2,350.00, 
and  after  paying  prior  liens  or  debts  there  was  left  $1,800.00 
homestead  money.  A  receiver  was  appointed  to  invest  this 
sum  in  a  homestead,  and  he  bought  a  house  and  lot  for  the 
family  from  Dr.  PouUain  at  $2,600.00,  paying  $1,800.00 
cash.  For  the  balance  of  purchase  money  therefor,  the 
husband  and  wife  gave  a  note  secured  by  mortgage,  in 
which  the  said  sum  was  recognized  as  purchase  money. 
PouUain  foreclosed  the  mortgage,  and  execution  was  issued 
and  levied  upon  the  house  and  lot,  which  was  met  by  affi- 
davit of  illegality  by  Mrs.  Johnson.  The  court  dismissed 
the  affidavit,  and  this  is  the  error  complained  of.  The  affi- 
davit is  a  naked  effort  to  stop  the  sale  of  the  property  with- 
out offering  to  rescind  or  praying  for  partition,  or  setting  up 
any  equity  of  any  sort.  Whatever  may  be  the  rights  of 
the  family  under  a  proper  bill  filed  or  equitable  pleadings  at 
law,  we  are  not  called  upon  to  adjudicate,  as  there  is  no 
equity  set  up  in  this  affidavit ;  but  it  is  an  effort  to  stop  the 
sale  of  the  mortgaged  property  under  the  levy  of  the^./a., 
without  offering  to  divide,  or  rescind,  or  to  pay,  or  to  do 
anything  else  that  equitable  principles  would    demand. 
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There  certainly  was  no  error  in  dUmiBsing  such  aa  affidavit 
and  ordering  the  execution  to  proceed,  and  the  judgment  is 
afflrtned. 

Judgment  affirmed. 


DdBigmon,  administratrix,  vs.  Backer  &  Cohen. 

Where  it  is  Bought  to  take  a  proceeding  against  an  admioiBtratrii  to 
foreclose  a  mortgage,  from  under  the  bar  of  the  statute  of  limit&' 
tioDs  of  1669,  OD  the  ground  uf  a  new  promite  bj  an  administrator, 
it  must  appear  that  the  bar  bad  not  attached  before  the  death  of  the 

inteBtate. 

Statute  of  limitations.  AdministratorB  and  executorB. 
Before  Judge  Tompkins.  Glyim  Superior  Court.  Novem- 
ber Term,  1877. 

To  the  report  contained  in  the  decision,  it  is  only  neces- 
sary to  add  the  following :  Backer  &  Cohen,  as  tranf erees 
of  the  mortgage,  brought  suit  to  foreclose  it.  Mary  A  I>n- 
Bignon,  the  surviving  administratrix  of  the  mortgagor,  de- 
fended ;  one  of  the  defenses  was  the  statute  of  limitations 
of  1869.  The  mortgage  recites  that  the  note  which  it  was 
made  to  secure  was  payable  "  on  request ;"  it  was  made  in 
1854.  There  was  no  evidence  as  to  when  the  mortgagor 
died,  though  it  is  stated  in  the  petition  to  have  been  in  Oc- 
tober, 1865.  It  was  sought  to  take  the  case  out  of  the  stat- 
ute by  reason  of  a  draft  given  by  one  of  the  administrators 
on  one  Finney,  for  the  debt. 

GoooYEAR  &  Harris,  fur  plaintiff  in  error,  cited  49  Ga., 
441;  55/i.,264;  Code,  §2543  ;  3  Ala.,  599;  5Harr.(Del.), 
425 ;  Code,  g2933 ;  43  Oa.,  187 ;  57  fb.,  531 ;  Code,  p739 ; 
25  tfa.,  675;  18  Cal.,  160;  8  Blackf.,  215;  4  Ind.,  75 ;  9 
Mass.,  78 ;  11  Ala.,  966  ;  41  III,  102 ;  36  Oa.^  538 ;  22  /6., 
343 ;  20  lb.,  94 ;  83  lb.,  602 ;  34  /*.,  245 ;  55  /*.,  187 
Dudley's  R,  248. 


AUGUST  TERM,  1878.  207 

DnBlgnon,  adm'x,  vs.  Backer  A  Cohen. 

John  M.  Guerard,  by  brief,  for  defendants,  cited  as  fol- 
lows :  On  new  promise,  Schley's  Dig.  254 ;  14  Howard,  446, 
455 ;  17  Queen's  Bench,  104 ;  2  Smith's  L,  C,  315-16  and 
notes ;  Code,  §§2542,  2539,  2934.  On  evidence,  1  Smith  L. 
C.  (6  Am.  ed.)  874-5,  888-9  ;  Code,  §2316.  Construction 
of  limitation  act  of  1869,  47  Oa.,  343 ;  50  /J.,  382 ;  55  Ih.j 
85 ;  57  /J.,  531. 

Wabneb,  Chief  Justice. 

This  was  an  application  by  the  petitioners  as  assignees  of 
a  mortgage  deed  executed  by  Felicite  DuBignon  to 
John  DuBignon,  on  the  17th  of  August,  1854,  to  foreclose 
the  same  on  the  lands  therein  described,  and  a  rule  nisi  for 
that  purpose  was  duly  served  upon  Mary  A.  DuBignon,  the 
surviving  administratrix  of  the  said  Felicite  DuBignon,  the 
other  administrator,  Henry  B.  DuBignon,  having  died.  The 
application  to  foreclose  the  mortgage  was  made  on  the  27th 
of  May,  1874.  The  defendant  pleaded  the  statute  of  limi- 
tations of  1869,  in  bar  of  the  petitioners'  right  of  foreclo- 
sure of  the  mortgage.  On  the  trial  of  the  case,  the  jury, 
under  the  charge  of  the  court,  found  a  verdict  in  favor  of 
the  plaintiffs.  A  motion  for  a  ucmt  trial  was  made  on  the 
grounds  therein  stated,  which  was  overruled,  and  the  de- 
fendant excepted. 

This  mortgage  deed  was  executed  prior  to  the  first  of 
June,  1865,  and  the  plaintiffs'  right  to  foreclose  the  same 
accrued  to  them  prior  to  that  date.  But  it  is  sought  to  take 
this  case  out  of  the  operation  of  the  act  of  1869,  by  a  new 
promise  to  pay  the  debt,  or  at  least  by  a  recognition  of  the 
mortgage  debt  by  one  of  the  administrators  of  the  deceased 
mortgagor,  but  it  does  not  appear  that  the  plaintiffs'  right  of 
action  was  not  barred  before  the  death  of  the  intestate, 
there  being  no  evidence  in  the  record  when  she  died.  See 
Code,  §2542.  It  will  be  noted  that  the  act  of  1869,  is  differ- 
ent from  most  statutes  of  limitations,  in  this,  that  it  not  only 
bars  the  plaintiffs'  remedy  by  action,  to  enforce  their  mort- 
gage debt  after  the  first  of  January,  1870,  but  also  bars  their 
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ri^ht  to  do  60.  The  plaintiffs  are  endeavoring  to  enforce 
the  original  contract  made  prior  to  1866 ;  they  do  not  seek 
to  enforce  a  new  contract  made  since  that  time,  baaed  on 
the  consideration  of  that  original  contract.  In  view  of  the 
facts  as  disclosed  by  the  evidence  in  the  record,  the  court 
erred  in  overruling  the  defendant's  motion  for  a  new  trial. 
Let  the  judgment  of  the  court  below  be  reversed. 


SMrrH  et  al.  vs.  Rawson,  afisignee. 

1.  A  plea  to  the  jurisdiction  wUl  not  be  considered  unless  filed  at  the 
first  term,  made  in  person  and  sworn  to,  no  want  of  jurisdiction  ap- 
pearing on  the  face  of  the  papers. 

3.  Parties  may  appeal  by  consent  from  the  justice  court  to  the  supe- 
rior court,  when  the  amount  involved  Is  sufficient  to  authorize  an  i^h 

peal. 
8.  A  judgment  void  for  want  of  jurisdiction  of  the  person,  cannot  be 
pleaded  in  bar  of  a  subsequent  suit  between  the  same  parties  on  the 
same  cause  of  action,  because  it  is  a  nullity. 

4.  The  bearer  of  a  negotiable  note,  who  takes  it  before  due.  Is  not  af- 
fected by  the  failure  of  consideration,  unless  notice  thereol  is 
brought  home  to  him  before  he  traded  therefor  for  value. 

5.  When  a  note  is  payable  to  bearer,  the  bearer's  right  to  recover  of 
the  maker  is  not  affected  by  the  indorsement  of  the  payee  thereon. 

5.  There  is  evidence  to  sustain  the  verdict  except  for  five  dollars  prin- 
cipal, and  the  judgment  is  affirmed,  with  directions  to  the  plaintiff 
to  write  off  said  sum  of  five  dollars  from  the  principaL 

Jurisdiction.  Pleadings.  Practice  in  the  Superior  Court 
Appeal.  Judgments.  Promissory  notes.  New  trial. 
Before  Judge  Hillyee.  Clayton  Superior  Court.  March 
Term,  1878. 

The  following,  taken  in  connection  with  the  opinion,  suf- 
ficiently reports  this  case : 

Suit,  in  the  usual  form,  was  brought  in  a  justice  court 
by  "E.  E.  Rawson,  assignee  of  A.  K.  Seago,"  against  Smith 
et  oZ.,  on  a  promissory  note  payable  to  Thomas  H.  Barton 
or  bearer,  and  indorsed  by  Barton.  An  appeal  was  taken  by 
consent.    A  plea  of  want  of  jurisdiction  was  filed,  but  was 
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not  Bworn  to,  (as  appears  from  the  record,)  nor  filed  at  the 
first  term.  Defendant  also  pleaded  former  recovery  and  fail- 
ure of  consideration.  On  the  trial  the  verdict  was  for 
plaintiff.  Defendants  moved  for  a  new  trial  on  the  follow- 
ing, among  other  grounds : 

1.  Because  the  verdict  was  contrary  to  the  law  and  evi- 
dence. 

2.  Because  the  court  refused  to  dismiss  the  suit  for  want 
of  jurisdiction. 

3.  Because  the  court  refused  to  dismiss  the  appeal,  there 
having  been  no  trial  in  the  justice  court,  but  admitted  ev- 
idence that  the  appeal  was  by  consent. 

4.  Because  the  court  charged  that  the  indorsement  of  a 
note  payable  to  bearer  would  not  affect  the  bearer's  right  to 
recover  against  the  maker. 

The  motion  was  overruled,  and  defendants  excepted. 

Spencb  &  Anderson,  for  plaintiffs  in  error,  cited  as  fol- 
lows: On  jurisdiction,  59  Oa.j  403;  Code,  p462.  On  ap- 
peal. Code,  §§5104,  3610,  3613,  3616;  const.  1877,  sec.  6, 
par.  1.     On  indorsement,  Code,  §3248.  On  evidence,  §3818. 

TiGNSB  &  HoDNETT,  for  defendant,  cited  as  follows : 
On  jurisdiction,  Code,  §§3462,  3456,  3461 ;  1  ITelly,  3  ;  43 
Ga.,  464 :  On  res  adJudiccUa,  Code,  §3594 ;  48  Oa.,  651-2 ; 
55  /J.,  410.  On  appeal,  55  Ga.,  410;  13  lb.,  171.  On 
want  of  consideration.  Code,  §2785.  On  evidence,  Code, 
§2898 ;  6  Oa.,  503 ;  3  EeUy,  513 ;  Code,  §3773. 

Jaoksov,  Justice. 

This  was  a  suit  in  a  justice  court  on  a  note  for  eighty  dol- 
lars, with  five  dollars  credited  thereon,  and  appeal  by  con- 
sent to  the  superior  court.  The  jury  found  eighty  dollars, 
with  interest,  for  the  plaintiff,  whereupon  the  defendants 
moved  for  a  new  trial,  which  was  refused,  and  they  brought 
the  case  here,  making  a  number  of  assignments  of  error. 

L  There  was  a  plea  to  the  jurisdiction  on  the  ground  that 
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the  plaintiff — alleged  therein  to  be  the  assignee  in  bank- 
ruptcy— could  not  sue  in  the  state  courts,  but  the  plea  was 
made  bj  the  attorney  and  not  in  person,  was  not  made  at 
the  first  term,  and  was  not  sworn  to,  which  vitiated  it. 
Code,  §§3462,  3464,  3456,  3461.  Nothing  on  the  face  of 
the  plaintiff's  pleadings  showed  the  bankruptcy  or  the  char- 
acter of  the  assignee,  whether  in  bankruptcy  or  not. 

2.  The  practice  has.  always  been,  so  far  as  we  know,  to 
allow  appeals  by  consent  from  inferior  to  superior  courts, 
as  from  the  courts  of  ordinary  and  the  old  inferior  courts; 
and  we  see  no  reason  why  it  should  not  also  apply  to  justice 
courts.  The  sum  sued  for  authorized  the  appeal,  and  the 
party's  consent  ought  to  estop  him  from  objecting. 

3.  There  was  a  plea  of  a  former  judgment  in  this  case,  but 
it  was  void  for  want  of  service,  and  therefore  a  mere  nullity. 
48  Ga.y  651-2.  And  it  may  be  treated  as  a  nullity  in  the  jus- 
tice court.     55  Ga.y  410. 

4.  The  court  left  it  to  the  jury  to  say  whether  the  bearer 
got  the  note  before  due;  if  so,  the  failure  of  consideration  be- 
cause the  mule  was  not  sound — the  note  being  given  for  a 
mule — could  not  be  inquired  into. 

5.  The  note  was  payable  to  Barton  or  bearer,  and  Barton's 
indorsement  could  not  affect  the  bearer's  right  to  recover. 
It  bound  him  to  pay  it  if  the  maker  did  not,  and  that  was 
its  only  legal  effect. 

6.  There  is  legal  evidence  ample  to  sustain  the  verdict 
except  that  the  jury  omitted  to  notice  a  credit  of  five  dollars  on 
the  note.  This  credit  is  not  dated,  and  the  presumption  is 
that  it  was  paid  when  the  note  matured.  The  judgment  is 
wrong  to  the  extent  of  five  dollars ;  but  it  is  affirmed,  with 
directions  to  the  plaintiff  to  write  off  the  sum  of  five  dollars 
from  the  principal  thereof. 

Judgment  affirmed. 
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Brantley  w.  Baybon. 

Bbtantlet  v8.  Raybox. 

An  affldavit  to  foreclose  a  laborer's  lien  should  show  that  the  work  has 
been  completed,  and  that  a  demand  for  payment  has  been  made  on 
the  debtor  since  the  debt  became  due. 

Liens.  Pleadings.  Before  Judge  Tompkins.  Pierce 
Superior  Court.    March  Term,  1878. 

To  the  report  contained  in  the  decision,  it  is  only  necen- 
sary  to  add  the  affidavit  on  which  the  proceedings  were 
based.    It  was  as  follows : 

"Georgia — Pierce  county. 

"Before  me,  A.  M.  Moore,  judge  corporation  court  of  said  county, 
personally  came  W.  F.  Raybon,  who,  on  oath,  says  that  Kendrick  A 
Moore  are  indebted  to  him  in  the  s\im  of  $81  75-100,  for  work  and  labor 
done  for  said  firm,  in  and  about  their  brick-yard,  in  the  making  of 
brick;  said  work  and  labor  being  done  by  said  deponent  for  said  Ken- 
drick &  Moore,  as  will  be  seen  particularly  in  the  account  sworn  to  and 
appended  to  this  affidavit;  and  further,  this  deponent  has  made  a  de- 
mand upon  Kendrick,  one  of  the  firm,  for  payment  of  said  demand, 
and  he  refuses  to  pay;  and  further,  said  work  was  done  during  the 
month  of  April  of  this  year,  1876,— from  the  ISth  day  of  April  to  the  27th 
day  of  the  same.  And  this  lien  deponent  presents  within  one  year  after 
the  debt  becomes  due,  and  deponent  makes  this  affidavit  in  order  that 
a  lien  fl.  fa,  may  issue,  according  to  the  statute  in  such  cases  made 
and  provided  for  laborers'  liens. 

(Signed)  W.  F.  Ratbon. 

"  Sworn  and  subscribed  this  May  8,  1876. 

A.  M.  Moore,  J.  C.  C.  P.  C," 


Jko.  C.  Nichols,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

Warnkr,  Chief  Justice. 

This  case  came  before  the  court  below  on  a  certiorari 
from  the  corporation  court  of  Blackshear,  in  the  county  of 
Pierce,  created  by  the  act  of  1872,  in  which  a  proceeding 
had  been  instituted  to  foreclose  a  laborer's  lien,  under  the 
provisions  of  the  1976th  section  of  the  Code.     On  the  hear- 
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ing  of  the  certiorari^  containing  the  alleged  errors  com- 
plained of  at  the  trial  in  the  corporation  court,  the  Bnperior 
court  dismissed  it,  and  affirmed  the  judgment  of  the  corpo- 
ration court,  whereupon  the  plaintiff  in  certiora/ri  excepted. 

It  appears  from  the  bill  of  exceptions  that  the  fi.  fa.^ 
which  issued  on  the  affidavit  of  foreclosure,  was  levied  on 
certain  described  bricks  at  the  kiln  of  Kendrick  &  Moore, 
for  whom  the  work  for  which  the  lien  claimed  was  alleged 
to  have  been  performed.  The  bricks  so  levied  on  were 
claimed  by  Brantley  as  his  property,  and,  upon  the  trial  of 
that  claim,  the  jury  found  the  following  verdict:  "We, 
the  jury,  find  a  verdict  in  favor  of  plaintiff,  with  ten^>^ 
cent,  damages."  It  appears  from  the  bill  of  exceptions 
that  it  was  admitted,  by  the  answer  to  the  certiora^i^ 
that  there  was  no  evidence  that  the  bricks  levied  on  were  the 
property  of  Kendrick  &  Moore,  or  that  the  same  were  in 
their  possession  at  the  time  of  the  levy,  and  that  the  corpo- 
ration court  refuAed  to  dismiss  the  lien  proceedings  because 
it  was  not  alleged  in  plaintiff's  affidavit,  nor  proved  at  the 
trial,  that  the  contract  for  the  labor  for  which  the  lien  was 
claimed,  had  been  completed,  as  required  by  the  1976th  sec- 
tion of  the  Code,  and  because  it  was  not  alleged  in  plaintifPs 
affidavit  that  a  demand  was  made  for  payment  of  Kendrick 
&  Moore,  or  either  of  them,  after  the  debt  became  due. 

In  view  of  the  facts  of  this  case,  as  disclosed  in  the  record, 
the  court  erred  in  dismissing  the  certiorari  and  affirming 
the  judgment  of  the  corporation  court.  Let  the  judgment 
of  the  court  below  be  reversed,  on  the  ground  that  the  affi- 
davit on  which  the  execution  was  based  was  insufficient 
to  authorize  the  execution  to  issue. 

Judgment  reversed. 


Johnson  vs.  The  State  of  Gbobgia. 

1.  A  count  for  receiving  stolen  goods,  knowing  them  to  be  stolen,  may 
be  joined  in  an  indictment  with  a  count  for  simple  larceny. 

2.  The  verdict  is  sustained  by  sufficient  evidence  to  convict  the  de- 
fendant. 
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Criminal  law.  Indictment.  New  trial.  Before  Judge 
Clark.     City  Court  of  Atlanta.    March  Term,  1878. 

To  the  report  contained  in  the  opinion  it  is  only  neces- 
sary to  add  the  following : 

Eliza  Johnson  was  arraigned  on  an  accusation  containing 
two  counts,  one  for  simple  larceny,  the  other  for  receiving 
stolen  goods.  She  was  tried,  convicted,  and  moved  in  ar- 
rest of  judgment  because  of  misjoinder  of  counts.  The 
motion  was  overruled.  She  then  moved  for  a  new  trial  on 
the  ground  that  the  verdict  was  contrary  to  law  and  the  ev- 
idence.   It  was  refused,  and  she  excepted. 

Gabtbell  &  Wright  ;  S.  B.  Spencer,  for  plaintiff  in  er- 
ror, cited  as  follows  :  On  misjoinder,  Code,  §§4488-4489  ; 
42  Ga.,  223-225  ;  45  7ft.,  669 ;  56  Ih.,  92  ;  46  lb.,  208-210 ; 
10  /&.,  59  ;  11  Ih.y  95 ;  1  Chit.  Cr.  L.,  254 ;  Code,  §§4552. 
On  sufficiency  of  evidence,  68  Oa.y  554  ;  56  lb.,  28. 

Howard  Van  Epps,  city  solicitor,  for  the  state,  cited,  on 
joinder  of  counts,  2  Am.  Cr.  L.,  §1903 ;  1  /*.,  §419 ;  Hop- 
kins' An.  Penal  Code,  §1514. 

Jackson  Justice. 

But  two  grounds  are  taken  in  the  motion  for  a  new  trial: 

1.  That  a  count  for  receiving  stolen  goods  cannot  be 
joined  in  the  same  indictment  with  a  count  for  simple  lar- 
ceny. Both  are  misdemeanors — both  of  the  same  nature, 
and  they  may  both  be  joined  in  the  same  indictment.  See 
authorities  cited  by  solicitor  general :  Am.  Crim.  Law,  §1904, 
vol.  2 ;  §419,  vol.  1 ;  Hopkins'  An.  Penal  Code,  §1514. 

2.  The  evidence  was  conflicting ;  but  there  is  enough  to 
support  the  verdict ;  the  judge  who  tried  the  case  approves 
the  finding,  and  our  well  settled  rule  in  such  cases  is  not  to 
interfere.  No  complaint  is  made  of  the  charge  or  rulings 
of  the  court,  and  the  verdict  is  not  contrary  to  law  or  to 
evidence. 

Judgment  affirmed. 
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EcKOLS  &  Abbborombis  v8.  Rebves. 

Under  the  constitution  of  1868,  an  exemption  of  personalty  could  be 
supplemented  by  a  homestead  of  realty.  There  was  no  error  in  en- 
joining the  executions  until  complainant  had  time  to  obtain  such 
homestead. 

Homestead.  Injunction.  Before  Judge  Babtlett.  Jasper 
Superior  Court.    April  Term,  1878. 

Mrs.  Beeves  filed  her  bill  to  enjoin  the  sale  of  land  under 
certain  ^.yiw.  in  favor  of  Eckols  &  Abercrombie.  She  al- 
leged that  her  father  had  left  her  an  undivided  interest  in 
the  land,  and  on  this  the  levy  was  made ;  that  she  desired 
to  take  a  homestead  in  it,  but  on  account  of  its  present  un- 
divided state,  and  also  of  the  uncertainty  of  the  homestead 
laws  under  the  constitution  of  1877,  she  had  not  yet  done 
so.  She  desired  injunction  in  order  to  have  time  to  obtain 
her  homestead. 

The  main  facts  stated  in  the  answer  were  that  the  debt 
was  contracted  prior  to  the  constitution  of  1877,  and  that 
complainant  had  already  taken  an  exemption  of  personalty 
under  the  constitution  of  1868,  and  could  not  supplement  it. 
The  chancellor  granted  the  injunction  and  defendants  ex- 
cepted. 

Toombs  Spbabman  ;  C.  W.  Jobdan,  for  plaintiffs  in  error. 

E.  S.  Babtlett,  for  defendant. 

Wabneb,  Chief  Justice. 

This  was  a  bill  filed  by  complainants  against  the  defendants 
with  a  prayer  for  an  injunction  upon  the  allegations  con- 
tained therein,  which  was  granted  by  the  chancellor  on  the 
hearing  therefor :  whereupon  the  defendants  excepted.  In 
Dickson  vs.  Haralson^  decided  during  the  present  term,  we 
held  that  a  homestead  exemption  of  personalty  might  be 
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supplemented  with  a  homestead  of  realty  under  the  consti- 
tution of  1868.     There  was  no  abuse  of  discretion  in  grant- 
ing the  injunction  prayed  for  in  this  case. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Holly  vs.  The  Atlanta  Stbebt  Railroad. 

The  street  railroad  companies  are  carriers  of  passengers,  and  as  such, 
are  bound  to  extraordinary  diligence,  and  liable  for  negligence 
of  their  agents  and  employees  in  and  about  such  carriage  ;  and 
when  passengers  are  injured  by  riotous  fighting  among  other 
passengers,  it  is  for  the  jury  to  say,  under  all  the  facts,  whether 
the  company  was  negligent  in  not  providing  a  suitable  conduc- 
tor to  preserve  order,  or  whether  the  person  in  charge  of  the  car  as 
driver  was  negligent  in  the  preservation  of  order  thereon,  and  the 
safe  carriage  of  the  passengers  to  the  place  of  destination.  A  declar- 
ation alleging  such  negligence  in  the  company,  both  in  respect  to 
the  failure  to  have  a  conductor  aboard  to  preserve  order,  and  in  re- 
spect to  the  negligence  of  the  driver  in  failing  to  suppress  the  fight, 
or  to  eject  the  combatants,  is  good,  and  should  not  be  dismissed  on 
demurrer. 

Bailroads.  Negligence.  Damages.  Before  Judge  Hill- 
TEK.     Fulton  Superior  Court.    April  Term,  1878. 

Mary  A.  Holly  brought  case  against  the  street  railroad. 
The  body  of  her  declaration  was  as  follows : 

"  That  heretof or,  to-wit :  on  or  about  the  20th  day  of  Janu- 
ary, 1877,  whilst  your  petitioner  was  a  passenger  in  one  of 
the  cars  of  said  company,  on  Peachtree  street,  in  said  city, 
said  car  having  a  driver,  but  not  having  a  conductor,  a  per- 
sonal altercation  or  fight  commenced  between  two  of  the 
male  passengers  who  were  also  on  said  car ;  and  that,  by 
reason  of  the  negligence  of  said  corporation  in  not  having 
a  conductor  to  preserve  the  peace  and  to  protect  your  pe- 
titioner, and  others  who  might  ride  on  the  cars  of  said  cor- 
poration, and  also  by  the  utter  failure  and  gross  negligence 
of  the  driver  of  said  car,  to  stop  said  persons  from  fighting 
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or  before  the  fight  commenced,  your  petitioner  became  very 
much  frigiitened,  and  in  endeavoring  to  get  off  of  said  car, 
was  caught  in  the  door  by  the  persons  fighting,  and  was  so 
severely  mashed  and  brnised  that  she  lost  all  conscioasness, 
and  did  not  recover  till  sometime  afterwards,  when  she 
found  herself  on  the  sidewalk ;  that  the  bruises  and  injuries 
then  and  there  received  brought  on  a  violent  sickness  which 
endangered  your  petitioner's  life,  and  unfitted  her  for  her 
ordinary  duties.  That  she  is  dependent  on  her  daily  labor 
for  her  support,  and  that  the  injuries  she  then  received  lost 
a  quantity  of  sewing  which  she  had  already  engaged  to  do, 
and  disabled  her  from  undertaking  her  regular  work  for  six 
or  eight  weeks. 

^^And  your  petitioner  further  shows,  that  by  reason  of  the 
injuries  aforesaid,  she  incurred  great  expense  for  medieal 
attention  and  care^  and  for  medicines.  All  of  which  re- 
sulted in  loss  and  damage  to  your  petitioner  the  said  sum  of 
five  hundred  dollars." 

Plaintiff  amended  by  alleging  that  the  corporation  ''  failed 
to  eject  said  fighting  and  disorderly  persons  in  time  to  pre- 
vent said  injury  to  petitioner,  as  bound  to  do  by  their  con- 
tract to  carry  your  petitioner  to  her  destination  in  safety." 

On  demurrer,  the  court  dismissed  the  declaration,  and 
plaintiff  excepted. 

M.  deObaffskbied,  for  plaintiff  in  error,  cited  as  follows : 
Extraordinary  diligence  required,  Code,  §2067.  Presump- 
tion against  carrier.  Code,  §3088.  Liable  for  failure  to  keep 
order.  Code,  §2082;  58  Penn.,  512;  6  Blackf.,  158;  55  N. 
Y.,  108 ;  53  Miss.,  201,  225. 

HopKDTs  &  Olenk,  for  defendant,  cited  as  follows :  Dif * 
ference  between  street  cars  and  steam  ears  as  to  negligence 
in  passenger  and  in  company,  61  N.  T.,  497 ;  109  Mass., 
898;  88  Ga.,  138;  65  7  J.,  126;  Code,  §2082.  Power  to 
prevent  or  mitigate  injury  must  be  shown,  58  Miss.,  200 ; 
84  Conn.,  554;  53  Penn.,  512;  76  Penn.,  510;  97  Mass., 
861 ;   Sher.  &  Red.  on  Neg.,  §278,  b. ;   11  Allen,  304 
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Wharton  on  Neg.,  646,  a.;  Necessity  to  leap,  24  Ga.^  866  ; 
86  II.,  250. 

Jackson,  Justice. 

This  was  a  demarrer  to  the  plaintifiPs  declaration,  which 
alleged  to  the  effect  that  the  plaintiff  was  a  passenger  on 
one  of  the  defendant's  cars ;  that  two  men  got  to  fighting 
thereon ;  that  she  attempted  to  get  off  the  cars,  and  in  do- 
ing so  was  caught  in  the  door  of  the  car  by  the  persons  fight- 
ing,and  was  badly  hart  by  beinff  severely  mashed  and  braised; 
that  the  defendant  was  negligent  in  failing  to  provide  any 
conductor  to  preserve  order  on  the  car,  and  that  the  driver  was 
negligent  in  failing  to  suppress  the  fight  or  to  eject  the  com- 
batants, or  otherwise  to  come  to  her  assistance  or  interfere 
to  preserve  order.  The  court  sustained  the  demurrer,  and 
the  plaintiff  excepted* 

We  think  that  the  case  shoald  have  been  submitted  to 
the  jury.  Under  our  law.  Code  §2067,  "  a  carrier  of  pas- 
sengers is  bound  to  extraordinary  diligence,  on  behalf  of 
himself  and  his  agents,  to  protect  the  lives  and  persons  of  his 
passengers.  But  be  is  not  liable  for  injuries  to  the  person 
after  having  used  such  diligence."  The  absence  of  dili- 
gence is  negligence  or  neglect ;  and  these  questions  of  dili- 
gence and  negligence  are  questions  for  the  jury  upon  the 
facts  of  the  case  nmde.  The  declaration  alleges  neglect — 
total  want  of  diligence  in  two  particulars  ;  first,  in  providing 
no  conductor,  and,  secondly,  in  having  a  driver  who  was 
careless  of  the  safety  and  comfort  of  this  female  passenger, 
in  that  he  made  no  attempt  to  stop  the  fight  or  to  eject  the 
fighters.  Whether  or  not  these  carriers,  who  have  entrusted 
to  their  care  thousands  of  passengers,  of  all  ages,  sexes  and 
conditions  in  life,  should  provide  a  conductor  or  other  es- 
eart  in  addition  to  the  driver,  is  a  question  of  diligence  or 
D^^genoe  for  the  jury,  and  whether  the  driver  used  extra- 
ordinary diligence  to  protect  the  person  of  this  lady  is  pe- 
culiarly so. 
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These  questions  should  have  gone  with  the  proof  the 
respective  parties  might  have  made,  to  the  jury,  and  they 
should  have  passed  upon  them.  It  is  true  that,  as  argued 
for  defendant  in  error,  there  may  be  a  difference  between 
railroads,  on  which  cara  are  propelled  by  steam  across  the 
country,  and  these  street  railroads  in  cities ;  but  both  are 
carriers  of  passengers,  and  liable  for  slight  neglect,  or  the 
absence  of  extraordinary  diligence.  And  their  duty  to 
their  passengers,  in  caring  for  their  safe  and  comfortable 
conveyance  from  point  to  point,  is  the  same. 

Whether  this  duty  was  discharged  in  this  case  is  for  the 
jury  to  say,  under  all  the  facts  thereof. 

That  carriers  are  bound  when  injuries  arise  from  other 
passengers,  and  the  common  protector  of  all  is  wilfully 
negligent  by  his  agents  and  servants  to  interfere,  seems  to 
be  established  by  the  authorities  cited  by  the  counsel  for 
plaintiff  in  error.  See  53  Penn.,  p.  512  ;  6  Blackf.,  p.  158  ; 
55  New  York,  p.  108 ;  53  Miss.,  p.  201. 

Judgment  reversed. 


Wilson  vs.  Paeples  et  al. 

Though  a  mortgage  dated  May  26th,  1872,  be  executed  to  secure  the 
repayment  of  money  used  by  the  mortgagor  in  the  purchase  of  real 
estate,  it  wiU  be  postponed  as  against  the  widow's  dower  and  the 
year's  support  of  the  family.  Prior  to  the  act  of  1875,  had  the 
mortgac^e  been  executed  to  the  vendor  cotemporaneously  with  the 
sale,  he  would  have  been  postponed,  and  the  mortgagee  in  this  case 
cannot  stand  in  any  better  position. 

See  concurrence  of  BlsckijBT,  J. 

Equity.  Dower.  Before  Judge  Hillyeb.  Fulton 
County.    At  Chambers.    July  16,  1878. 

To  the  report  contained  in  the  decision,  it  is  only  neces- 
sary to  add  that  Wilson  was  the  complainant,  and  Peeples 
et  al.  defendants ;  and  that  the  deed  from  Davis  to  Peeples 
for  the  lot  now  in  controversy,  was  dated  May  25,  1872. 
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N.  J.  Hammond,  for  plaintiff  in  error,  cited  as  follows : 
10  Oa.,  435,438;  26 /*.,  147;  88  7*.,  1,6-14;  44  /J., 
306,  319 ;  acts  1876,  p.  100.  Compare,  37  Ga.,  490  j  38 
Ib.j  121.  Eqaitable  construction,  41  (?a.,  620 ;  46  Ib.^ 
630 ;  Hammond  vs.  Brew,  (this  term)  ;  Code,  §§2167,  2176^ 
2177.    Mistake,  Code,  §§3122, 3119 ;  30  Ga.j  203,  946. 

McCat  &  Tbippb,  for  defendants,  cited  as  follows :  Pri- 
ority of  dower,  44  Ga.,  319,  306 ;  42  /J.,  205  ;  38  /J.,  1 ; 
40  /J.,  32.  Act  of  1875,  (p.  100)  not  apply.  Is  not  retro- 
spective, Pott.  Dwar.  on  Stat.,  164,  note ;  18  Abb.  Pr.,  143 ; 
28  <?».,  601 ;  25  How.  Pr.,  416 ;  43  Ga.,  390 ;  Code,  §«. 
No  subrogation.  Spear,  (S.  C.,)  37 ;  22  HI.  546 ;  15  Ind., 
184;  3  Paige  117;  1  Sand.  Ch.,  385.  On  year's  support. 
Code,  §§2533,  2571 ;  23  Ga.y  235  ;  26  /*.,  197 ;  39  76.,  102. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  de- 
fendants with  a  prayer  for  relief,  on  substantially  the  follow- 
ing statement  of  facts :  The  late  Judge  Peeples  wished  to 
purchase  a  house  and  lot  in  the  city  of  Atlanta  of  Davis, 
who  was  the  owner  thereof,  and  made  application  to  the 
complainant,  as  his  friend,  residing  in  the  city  of  New  York, 
to  loan  him  the  money  to  pay  for  it.  The  arrangement  for 
the  loan  of  the  money,  $5,000.00,  was  consummated  through 
their  mutual  friend,  W.  P.  Orrae,  and  on  the  25th  of  May, 
1872,  Judge  Peeples  made  his  two  promissory  notes  for 
$2,500  each,  payable  to  the  complainant,  one  of  which  be- 
came due  one  year  after  date,  which  has  been  paid,  and  the 
other  became  due  two  years  after  date,  both  of  which  notes 
were  secured  by  a  mortgage  deed  executed  by  said  Peeples 
to  complainant  on  the  26th  of  May,  1872.  Although  the 
mortgage  bears  date  as  above  stated,  the  complainant  alleges 
that  the  deed  from  Davis  to  Peeples,  the  notes  and  mort- 
gage, were  all  executed  at  the  same  time.  The  complainant 
also  alleges  that  said  Peeples  died  in  1877  intestate,  leaving 
second  note  unpaid,  that  all  his  other  property  besides 

16 
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said  house  and  lot  was  only  appraised  at  the  sum  of  $5,768.25, 
and  that  the  same  will  not  now  sell  for  one-half  of  its  ap- 
praised value ;  that  the  widow  of  said  intestate  has  applied 
for,  and  had  set  apart  for  a  year's  support  for  herself  and 
children,  the  sura  of  $2,000,00,  and  all  the  furniture ;  that 
on  the  15th  of  Dscember,  1877,  said  intestate's  widow  made 
application  to  have  a  sum  of  money  set  apart  to  her  in  lieu 
of  dower  in  said  house  and  lot,  and  that  the  persons  ap- 
pointed to  assign  her  dower  in  money  have  adjudged  that 
she  should  have  $850.00,  and  that  the  house  and  lot  has 
been  sold  by  the  administrator  of  the  intestate  at  public  sale 
for  the  sum  of  $3,450.00 ;  that  complainant  has  filed  objec- 
tions to  the  payment  of  any  part  of  the  year's  support  out 
of  the  proceeds  of  the  sale  of  said  house  and  lot,  and  alto 
filed  objections  to  the  monetary  allowance  to  the  widow  for 
her  dower  out  of  the  same.  The  complainant  insists, 
in  view  of  the  foregoing  facts,  that  he  is  entitled  to  have  a 
decree  of  the  court  that  his  debt  shall  be  paid  out  of  tlie 
proceeds  of  the  sale  of  the  house  and  lot,  in  preference  to 
the  year's  support  allowed,  and  the  monetary  assignment  of 
dower  to  the  widow  of  the  intestate.  To  this  bill  of  the 
complainant  the  defendants  demurred  for  want  of  equity. 
The  court  sustained  the  demurrer,  and  complainant  ex- 
cepted. 

The  deed  from  Davis  to  Peeples  for  the  house  and  lot, 
was  executed  prior  to  the  act  of  1875,  providing  that  when 
the  vendor  sells  land  and  makes  a  deed  thereto,  and  at  the 
same  time  takes  a  mortgage  for  the  purchase  money,  that 
the  widow  of  the  vendee  shall  not  be  entitled  to  dower  in 
said  land  as  against  such  vendor,  until  the  purchase  money  is 
paid,  therefore,  the  widow's  claim  of  dower  would  have 
been  good  against  Davis  if  he  had  not  been  paid  the  pur- 
chase money  for  the  house  and  lot,  and  the  complainant  can- 
not be  in  any  better  condition  in  that  respect  than  Davis 
would  have  been  if  he  should  be  subrogated  to  all  the  rights 
of  Davis.  By  the  statutes  of  this  state,  the  widow  and  chil- 
dren of  the  intestate  were  entitled  to  a  year's  support  out  of 


AUGUST  TERM,  1878.  221 

WUflon  vf.  Peeples  ei  al, 

his  estate  in  preference  to  all  other  debts,  to  be  appraised 
and  allowed  subject  to  the  objections  that  might  be  made 
thereto  by  any  person  interested  as  therein  provided.  Code, 
§§2571-2573.  The  widow  of  the  intestate  was  also  entitled  to 
dower  in  one-third  of  the  lands  of  which  he  was  seized  and 
possessed  at  the  time  of  his  death,  and  no  lien  created  by 
the  husband  in  his  lifetime,  though  assented  to  by  the  wife, 
could,  in  any  manner,  interfere  with  her  right  to  dower. 
Code,  §§1763-1769.  It  is  also  provided  that  with  the  assent  of 
the  executor  or  administrator  of  the  estate,  and  the  approval 
of  the  ordinary,  the  widow  may  elect,  in  lieu  of  her  dower, 
an  amount  in  money  to  belong  absolutely  to  her,  to  be  esti- 
mated and  determined  by  the  commissioners  appointed  to 
assign  dower,  and  whose  report  shall  be  subject  to  the  same 
objections  as  are  admeasurements  of  dower  in  land.  Both 
before  the  ordinary,  and  on  the  return  of  the  report  of  the 
commissioners,  any  person  interested  in  the  question  shall 
be  allowed  to  become  a  party  and  be  heard,  and  the  amount 
so  awarded  shall  be  paid  in  preference  to  all  other  claims 
out  of  the  proceeds  of  the  sale  of  the  land.  Code,  §1771.  If 
the  complainant  has  any  objections  to  the  allowance  of  the 
year's  support,  or  to  the  widow's  taking  an  amount  in  money 
to  belong  to  her  absolutely,  in  lieu  of  dower,  he  can  be 
heard  before  the  ordinary,  with  the  right  to  appeal  therefrom 
to  the  superior  court,  as  fully  and  completely  as  in  a  court 
of  equity. 

The  real  trouble  with  the  complainant  is,  that  the  intes- 
tate died  before  the  payment  of  his  debt,  without  leaving 
sufBcient  property  to  pay  it,  and  the  year's  support  for  his 
widow  and  children  and  her  claim  of  dower — the  year's  sup- 
port and  the  widow's  dower  having,  under  the  law,  the  su- 
perior lien  for  payment  to  the  complainant's  mortgage  debt. 
There  was  no  error  in  sustaining  the  defendants'  demurrer 
to  the  complainant's  bill. 

Let  the  judgment  of  the  court  below  be  affirmed. 

Blecklbt,  Justice,  concurred  in  the  decision,  stating  that 
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were  the  case  between  Davis  and  the  widow,  it  might  be 
different.  As  to  that,  he  expressed  no  opinion,  and  did  not 
commit  himself  to  the  reasoning  on  that  point. 

Jaokson,  Justice,  concurred. 


Messiah  vs.  Thb  Oitt  of  Atlanta. 

The  first  grant  of  a  new  trial  will  not  be  reversed  by  this  court  unless 
the  record  clearly  makes  it  appear  that  the  law  and  the  facts  require 
the  verdict.  In  this  case  it  would  seem  from  the  record  that  the 
verdict,  at  least  as  to  part  of  the  recoveiy,  is  wrong. 

New  Trial.  Before  Judge  Hilltbs.  Fulton  Superior 
Court.    April  Term,  1878. 

To  the  report  contained  in  the  opinion,  it  is  only  necessary 
to  add  the  following:  Merriam  claimed  that  a^.  /a.  against 
one  Wallace  had  been  issued  by  the  city,  purporting  to  be 
for  "  balance  on  his  city  tax  for  the  year  1875 ;"  that  some 
property  had  been  sold  thereunder,  which  he  had  bought 
for  $225.00 ;  that  he  was  a  creditor  of  Wallace,  and  paid 
the  balance  due  on  thefi.  fa.  and  took  a  transfer  of  it;  that 
in  fact  there  was  no  assessment  against  Wallace  on  the  tax 
books  for  1875  corresponding  to  the  ft.  fa.  /  and  the  only 
assessment  for  that  year  was  for  $1278  12-100,  for  which  a 
Ji.fa.  had  been  issued  and  paid  off  in  full. 

Mabshall  J.  Olabke,  for  plaintiff  in  error. 

W.  T.  Newman,  city  attorney,  for  defendant. 

Jackson,  Justice. 

This  suit  was  brought  by  Merriam  to  recover  $658.00 
with  interest,  upon  the  ground  that  the  city  of  Atlanta  had 
transferred  to  plaintiff  a  taxfi.fa.  against  one  John  R.  Wal- 
lace for  that  amount,  which  plaintiff  alleged  to  be  illegal 
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and  void ;  the  jury  foand  for  the  plaintiff  the  value  of  the 
jS./a.  with  interest,  and  thereupon  the  circuit  court  granted 
a  new  trial,  and  plaintiff  excepted. 

This  court  reluctantly  interferes  in  any  case  with  the  first 
grant  of  a  new  trial ;  and  will  never  do  so  unless  it  plainly 
appears  that  the  law  and  evidence  demanded  the  verdict. 
In  this  case  tliat  has  not  been  plainly  made  to  appear  to  us. 
On  the  contrary,  land  at  the  price  of  over  two  hundred  dol- 
larft  was  sold  under  the^.  fa.  alleged  to  be  illegal,  to  this 
plaintiff,  and  his  title  thereto  seems  to  be  good,  because  the 
execution  was  issued  at  the  instance  and  by  direction  of 
Wallace  who  owned  the  said  land,  and  who  would,  we  think, 
hardly  be  permitted  to  recover  it  back  from  this  plaintiff. 
The  verdict  certainly  looks  wrong  as  to  that  part  of  the  re- 
covery, as  no  pretence  is  made  that  plaintiff  has  been  ejected 
from  or  cannot  hold  this  lot  so  bought.  As  to  the  remain- 
der of  the  recovery,  the  court  might  well,  we  think,  have 
it  tried  over,  for  the  reason  that  the  facts  are  quite  compli- 
cated, and  the  question  involved  in  doubt,  whether  or  not 
the  execution  was  not  valid  when  the  purchase  of  it  was 
made.  The  other  execution  may  not  have  covered  every- 
thing which  defendant  really  owed  taxes  upon,  and  he  may 
have  had  this  issued  to  supply  the  deficiency.  At  all  events 
the  other  had  not  been  paid  when  this  was  issued,  and  the 
tax  was  then  owing  to  the  city. 

Be  this  as  it  may,  the  whole  case  is  involved  in  trouble 
and  doubt ;  the  jndge  who  tried  it  is  dissatisfied  with  the 
verdict,  and  the  elucidation  of  the  truth  and  ends  of  justice 
would  seem  to  demand  a  new  trial.  Therefore  his  discre- 
tion was  not  abused,  and  the  judgment  is  affirmed. 


Smtth  v8.  Bobbbts,  administrator,  et  ai. 

Where  the  defendant  in  fl.  fa,  was  adjudged  a- voluntary  bankrupt  on 
October  3,  1877,  and  his  wife  applied  for  a  homestead  under  the  con- 
stitution of  1868,  on  the  dlst  of  the  same  month,  and  the  deed  to  the 
assignee  in  bankruptcy  was  made  two  days  thereafter,  the  home- 
stead thus  set  apart  did  not  protect  the  land. 
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Homestead.  Bankruptcy.  Before  Judge  Johnson.  "Wash- 
ington Superior  Court.    March  Term,  1878. 

Koberts,  administrator,  et  al.,  had  certain  land  levied  on 
as  tlie  property  of  T.  J.  Smith.  As  next  friend  for  his  wife, 
he  claimed  the  land  as  having  been  set  apart  to  her  out  of 
his  property  as  a  homestead.  The  jury  found  the  property 
subject.  Claimant  moved  for  a  new  trial,  which  was  re- 
fused, and  he  excepted.  For  the  other  facts  see  the  de- 
cision. 

James  K.  Hines,  for  plaintiff  in  error,  cited  44  Oa.^  339 ; 
lb.,  133 ;  Rev.  Stats.  U.  S.,  §§5044,  545 ;  56  ffa.,  579 ;  56 
/J.,  559,  562 ;  Code,  §§2012,  2022 ;  act  Wch.  3, 1873,  vol. 
17,  p.  577 ;  act  M'ch.  2, 1867,  vol.  14,  p.  522. 

Langmade  &  Evans,  by  brief,  for  defendants,  cited  44 
Ga.j  136,  339 ;  Bump  on  Bankruptcy,  7  ed.,  149 ;  3  Bank. 
Rep.,  142. 

Wabnbb,  Chief  Justice. 

This  was  a  claim  case,  on  the  trial  of  which  the  jury,  un- 
der the  charge  of  the  court,  found  the  property  subject  to 
the  Ji'fa.  levied  thereon.  A  motion  for  a  new  trial  was 
made  on  the  grounds  therein  stated,  which  was  overruled, 
and  the  claimant  excepted. 

The  property  was  claimed  as  having  been  set  apart  to  the 
wife  of  the  defendant  in  execution  as  a  homestead.  It  ap- 
pears from  the  record  that  the  defendant,  T.  J.  Smith,  on 
his  voluntary  application,  was  adjudged  a  bankrupt  on  the 
3d  of  October,  1877,  that  his  wife,  on  the  21st  of  October, 
1877,  filed  her  application  for  homestead.  The  deed  of  as- 
signment in  bankruptcy  was  made  23d  October,  1877 ;  the 
homestead  was  granted  by  the  ordinary  3d  of  December, 
1877. 

The  court  charged  the  jury  "that  in  order  to  entitle 
the  wife  of  a  bankrupt  to  a  homestead  under  the  constitu- 
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tion  of  1868,  she  muBt  apply  for  and  have  the  same  set  apart 
prior  to  the  adjudication  of  the  husband  as  a  bankrupt,  or 
her  application  for  homestead  must  be  pending  at  the  time 
of  the  adjudication,"  and  that  is  the  alleged  error  com- 
plained of  here. 

In  view  of  the  facts  of  this  case  as  disclosed  in  the  record, 
there  was  no  error  in  the  charge  of  the  court,  nor  in  over- 
ruling the  claimant's  motion  for  new  trial.  Woolfolkvs. 
Murray^  44  Ga,^  136.    Lumpkin  vs.  Eason^  Ib.y  83d. 

Let  the  judgment  of  the  court  below  be  aflSrmed. 


Davis  vs.  Alston. 

1.-  To  prove  the  execution  of  a  deed  or  written  contract  touching  the 
sale  of  land,  the  attesting  witness  should  be  produced,  or  his  ab- 
sence accounted  for.  The  acknowledgement  of  the  party  himself, 
or  his  admission  in  a  sworn  answer,  has  been  held  not  to  dispense 
with  the  presence  of  the  attesting  witness. 

2.  If  a  receipt  for  certain  notes  as  collateral  contain  the  contract  in 
the  main  on  which  the  issue  in  the  case  depends,  it  is  the  best  evi- 
dence thereof,  and  must  be  produced  or  accounted  for. 

8.  If  in  possession  of  defendant  or  his  counsel  and  not  produced, 
counsel  for  plaintiff  may  call  the  attention  of  the  jury  to  the  fact  as 
a  suspicious  circumstance,  unless  the  court  had  ruled  that  it  need 
not  be  produced,  in  which  event  such  allusion  would  be  disrespect- 
ful and  therefore  improper. 

4.  Where  the  plaintiff  had  made  a  contract  with  the  debtor  on  the 
collateral  notes  for  certain  lands,  by  which  these  notes  would  have 
been  taken  in  part  payment,  and  thereby  secured,  and  the  trade  was 
not  consummated  because  plaintiff  could  not  arrange  other  matters 
connected  therewith  to  suit  himself,  and  where  he  lost  notes  of  his 
own  on  the  same  party  by  the  failure  to  consummate  it,  and  whp.re 
the  question  was  in  dispute  whether  plaintiff  was  to  push  the  notes 
upon  the  collateral  debtor  by  the  contract,  a  charge  to  the  effect  that  if 
he  could  have  consummated  the  trade  and  did  not,  and  thereby  the 
collaterals  were  lost,  that  he  was  responsible  for  the  loss,  is  too 
broad.  Such  failure  to  consummate  was  a  circumstance  to  be  con- 
sidered in  connection  with  the  other  facts  of  the  case  going  to  show 
laehei  with  the  collaterals,  but  without  more  it  ought  not  to  have 
concluded  the  plaintiff. 
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Deeds.  Evidence.  Practice  in  the  Superior  Court.  Con- 
tracts. Before  Judge  Wbight.  Webster  Superior  Court. 
March  Adjourned  Term,  1878. 

To  the  report  contained  in  the  opinion  it  is  onlj  neces- 
sary to  add  the  following :  It  appeared  from  the  evidence 
that  Davis,  the  plaintiff,  made  with  Benfroe,  the  payor  of 
the  collateral  notes,  a  contract  by  which  the  collaterals 
could  have  been  collected  by  being  received  in  part  pay- 
ment for  certain  land.  This  was  never  consummated,  how- 
ever, on  account  of  the  failure  of  plaintiff  to  arrange  satis- 
factorily certain  other  debts  in  connection  with  the  trade. 
This  contract  was  reduced  to  writing.  It  was  headed  ^^  Ar- 
ticles of  agreement  between,"  etcv,  and  was  signed  by  both 
parties  in  the  presence  of  one  witness.  It  declared  that 
'<  the  said  B.  F.  Davis  has  this  day  purchased  of  the  said 
Renfroe  his  plantation,  including  ....  on  the  follow- 
ing terms,  viz  :"  Davis  to  pay  off  certain  mentioned  debts 
of  Renf  roe's  and  to  pay  him  in  addition  money  enough  to 
make  the  sum  amount  to  $2,200.00 ;  Senfroe  to  have  the 
right  to  redeem  at  any  time  before  Dec.  15,  1875,  ^'  other- 
wise the  property  belongs  to  the  said  B.  F.  Davis."  This 
instrument  was  admitted  in  evidence  upon  the  admission  of 
its  execution  by  plaintiff  on  the  stand,  and  this  is  one 
ground  of  error  assigned. 

• 

GusBBT  &  Soy,  for  plaintiff  in  error,  cited  as  follows : 
On  proof  of  written  contract,  57  <?a.,  281.  On  receipt  for 
collaterals,  9  Oa.^  471.      Diligence  of  plaintiff,  10  Ga.y  208. 

Hawkins  &  Hawkins,  for  defendant. 

Jackson,  Justice. 

Davis  owed  Alston  on  two  promissory  notes.  Defendant 
pleaded  payment,  by  the  delivery  of  three  notes,  two  on  Ben- 
froe and  the  other  on  Bagley,  to  the  plaintiff  in  satisfaction  of 
these  notes ;  and  also  that  plaintiff  took  as  collateral  security 
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the  two  notes  on  Benfroe,  good  at  the  time,  and  then  con- 
solidated them  without  his  consent,  and  waited  on  Renf roe 
nntil  the  amount  was  lost.  The  jury  found  for  defendant 
fifteen  dollars,  the  difference  between  the  Baglej  and  Ben- 
froe notes,  and  those  sued  on.  The  plaintiff  moved  for  a 
new  trial,  the  motion  was  overruled,  and  exceptions  to  the 
overruling  of  that  motion  bring  the  case  before  us. 

1.  It  is  urged  that  the  court  erred  in  admitting  in  evidence, 
over  the  objection  of  plaintiff,  the  contract  of  Davis  and 
Benfroe,  touching  Davis'  purchase  of  Benf roe's  land,  and  in 
giving  these  notes  in  payment  therefor.  Whilst  this  was 
not  exactly  a  deed  to  the  land,  yet  it  was  a  written  contract 
therefor,  and  the  rule  of  law  applicable  to  deeds  may,  with 
propriety,  be  applied  thereto.  Ihat  rule  is  old  and  inflex- 
ible, and  it  is  that  the  attesting  witness  must  be  called.  It 
is  urged,  on  the  other  hand,  that  the  party  admitted  on 
the  stand,  that  the  paper  was  the  contract,  but  even  if  ad- 
mitted in  a  sworn  answer  to  a  bill  in  equity,  it  has  been  held 
not  to  dispense  with  the  call  of  the  attesting  witness.  In 
the  case  of  Ellis  vs.  Smithy  10  Oa.y  258,  the  question  was 
fully  considered  and  ruled  by  this  court,  and  we  know  of 
nothing  that  has  overruled  that  case  and  the  principle  there 
announced. 

2.  The  plea  in  this  case  was  to  the  effect  that  the  note  sued 
was  paid  by  collaterals  placed  in  plaintiff's  hands  by  defen- 
dant ;  and  it.appeared  in  the  course  of  the  trial  that  a  receipt 
specifying  the  terms  upon  which  the  collaterals  had  been 
furnished,  was  given  to  defendant  by  plaintiff,  and  it  was 
insisted  that  such  receipt  ought  to  be  produced.  The  court 
ruled  that  it  need  not  be.  We  think  that  where  the  contract 
on  which  the  defendant  based  his  defense  had  been  reduced 
to  writing,  though  in  the  form  of  a  receipt,  it  was  the  best 
evidence  and  ought  to  have  been  produced.  Ordinarily  a 
receipt  is  unimportant,  and  need  not  be  produced,  but  if  it 
contains  the  contract  it  should  be.  This  contained  the  whole 
of  it,  except,  perhaps,  one  item  under  the  evidence ;  it  was 
in  the  hands  of  the  attorney  of  the  defendant,  and  no  reason 
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is  given  why  it  was  not  at  court.     It  ought  to  hare  been 
there. 

3.  As  a  general  rule,  we  do  not  see  why  counsel  should 
not  be  allowed  to  argue  on  the  suspicion  caused  by  the  fail- 
ure of  the  party  and  his  attorney  to  produce  a  receipt  under 
these  circumstances ;  but  if  the  court  had  ruled  that  it  need 
not  be  produced,  of  course  the  judge  was  right  to  stop 
counsel  in  predicating  an  argument  upon  its  non-production. 
The  error  was  in  not  having  it  produced. 

4.  The  charge  of  the  court  to  the  effect  that  if,  by  en- 
forcing this  contract  touching  the  land  trade  with  Benf  roe, 
the  plaintiff  could  have  saved  these  collaterals,  and  he  did 
not  do  so,  that  then  he  was  responsible  to  defendant  for 
their  value,  we  think  was  too  broad.  The  plaintiff  set  up 
that  he  was  required  by  defendant  not  to  push  the  collec- 
tion of  the  collaterals.  Besides,  it  seems  that  the  trade  was 
broken  up,  because  plaintiff  could  not  purchase  certain 
papers  to  be  used  in  the  trade,  at  fifty  cents  as  he  expected, 
and  that  some  of  his  own  paper  on  Benf  roe  was  lost,  too,  in 
the  breaking  up  of  the  trade.  The  trade  with  Benf  roe  and 
the  failure  of  plaintiff  to  carry  it  out,  was  a  circumstance 
proper  to  go  to  the  jury  to  show,  with  other  circumstances, 
that  the  collaterals  were  lost  by  the  laohes  of  plaintiff  with- 
out fault  of  defendant ;  but  by  itself  we  do  not  see  that  it 
ought,  without  more,  to  have  concluded  the  plaintiff ;  and 
it  appears  from  the  charge  that  the  court  put  the  case  there. 
We  must  reverse  the  judgment,  looking  at  the  whole  case, 
and  award  a  new  trial.  Of  course  we  express  no  opinion 
on  the  merits  of  the  case  or  the  credibility  of  the  witnesses. 

Judgment  reversed. 


Jackson  vs.  Thb  City  of  Atlanta. 

Where,  by  an  official  survey,  made  by  a  city  engineer,  certain  prop- 
erty was  included  within  the  corporate  limits,  and  the  owner,  with- 
out protest  or  objection,  paid  the  municipal  tax  thereon,  which  was 
expended  for  the  common  benefit  and  protection  of  those  who  were 
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recognized  as  within  the  city  limits,  including  such  owner,  he  can- 
not recover  the  amount  so  paid,  because,  on  a  re-survey  by  a  sub- 
sequent city  engineer,  the  property  was  ascertained  not  to  be  within 
the  corporate  limits. 

Taxee.  Municipal  corporations.  Before  Judge  Hill- 
TBB.    Fulton  Superior  Court.    April  Term,  1878. 

Reported  in  the  decision. 

John  B.  Goodwin,  for  plaintiff  in  error,  cited  as  follows : 
Assessment  out  of  jurisdiction  void,  2  Dillon  on  Mun. 
Corp.,  §625  ;  City  Charter,  1874,  §§2,  25.  Tax  paid  under 
mistake,  2  Dillon  on  Mun.  Corp.,  p.  858  and  note.  Yoid 
assessment,  tax  recoverable,  Ib.^  860  and  note. 

W.  T.  Newman,  city  attorney,  for  the  defendant,  cited 
16  Oa.,  141;  53  /J.,  304;  City  Code  (1873),  §88;  Code, 
§4049. 

Warnbk,  Chief  Justice. 

It  appears  from  the  record  that  Jackson  sued  the  City  of 
Atlanta  in  a  justice  court  to  recover  back  the  sum  of  $40.00 
for  taxes  alleged  to  have  been  erroneously  collected  from 
him  by  the  city  for  the  years  1873, 1874  and  1875.  The 
justice  rendered  a  judgment  in  favor  of  the  plaintiff.  The 
defendant  brought  the  case  before  the  superior  court  by 
writ  of  certiorari^  when,  upon  the  hearing  thereof,  the  court 
sustained  the  certiorari,  and  reversed  the  judgment  of  the 
justice,  whereupon  Jackson,  the  plaintiff,  excepted.  It  was 
shown  by  the  evidence  that,  according  to  Cooper's  map  of 
the  city,  compiled  and  drawn  from  official  surveys,  and  pub- 
lished by  order  of  the  mayor  and  council  of  the  city  of  At- 
lanta, in  1868,  the  property  of  the  plaintiff  which  was 
assessed  and  taxed,  was  within  the  corporate  limits  of  the 
city,  but  that  by  a  survey  of  the  city,  made  by  its  present 
engineer,  the  property  taxed,  was  outside  of  the  city  limits. 
The  tax  for  the  years  1873,  1874 'and  1875,  which  is  sought 
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to  be  recovered  back,  was  volantarily  paid,  without  any 
protest  or  objection,  and  the  question  is  whether,  under  the 
facts  of  the  case,  the  tax  so  paid  can  now  be  recovered  back 
from  the  city  ?  Assuming  that  the  last  survey  made  by  the 
city  surveyor  is  more  accurate  than  that  made  by  Cooper 
(and  there  is  no  evidence  in  the  record  which  would  au- 
thorize us  to  do  so),  the  plaintiff  paid  his  tax  to  the  city 
without  objection  or  protest  that  his  property  was  not  sub- 
ject to  taxation  by  the  city,  and  that  tax  having  been  paid  into 
the  city  treasury,  and  expended  for  the  common  benefit  and 
protection  of  those  who  were  recognized  as  being  within 
the  limits  of  the  city,  including  the  plaintiff,  he  is  not  now 
entitled  to  recover  it  back  from  the  city.  See  Arnold  A 
Dvhose  vs.  The  Oa.  R.  R.  <&  RTdg  Co.,  50  Oa.,  304. 

Let  the  judgment  of  the  court  below  sustaining  the  cer- 
tiorari, be  affirmed. 


GuiLFOBD,  Wood  <fe  Co.,  for  use,  vs.  McKinlet. 

1.  Where  a  piano  is  sold  conditionally  upon  the  payment  of  a  certain 
price,  and  the  proof  is  that  only  part  of  the  purchase  money  has 
been  paid,  the  title  remains  in  the  seller  to  recover  the  balance  of 
the  price  agreed  upon ;  and  the  plaintiffs  are  not  required  to  ten- 
der back  the  part  paid  before  they  can  recover,  the  payments  made 
going  in  mitigation  of  damages. 

2.  In  case  the  piano  is  not  a  good,  merchantable  arlicle,  but  a  defective 
instrument,  the  defendant  may  show  that  fact,  and  that  as  much  as 
it  is  worth,  in  its  defective  condition,  has  been  paid,  and  thus  that 
the  plaintiffs  have  not  been  damaged  anything.  In  which  event  the 
plaintiffs  cannot  recover  at  all. 

Contracts.  Sales.  Trover.  Title.  Evidence.  Before 
Judge  HiLLTSB.  Fulton  Superior  Court.   April  Term,  1878. 

To  the  report  contained  in  the  opinion  it  is  only  necessary 
to  add  the  following : 

G.,  W.  &  Co.  brought  trover  against  McKinley  for  a 
piano.     Defendant  pleaded  as  follows : 

(1.)  That  she  bought  the  piano^  from  plaintiffs,  to  be  paid 
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for  in  inetallmente ;  and  that  she  had  thus  paid  $365.00,  for 
which  credit  should  be  allowed.  (2.)  Partial  failure  of  con- 
sideration, in  that  the  piano  was  not  a  good,  merchantable 
article,  as  warranted.    (8.)  Infancy. 

The  jury  found  for  defendant.  Plaintiffs  moved  for  a 
new  trial,  on  the  following  among  other  grounds:  (1.) 
Because  the  court  refused  to  strike  the  first  two  pleas.  (2.) 
Because  the  court  charged  as  follows :  ^^  If,  at  the  end  of 
ten  months  from  the  date  of  the  instrument  and  afterwards, 
the  parties  elected  to  treat  the  transaction  as  a  sale,  and  the 
plaintiffs  accepted  the  sums  credited  on  the  instrument  as 
part  payment  of  the  price  of  the  same,  leaving  the  piano  in 
the  possession  of  the  defendant,  then  the  plaintiffs  could  not 
recover  the  piano  without  tendering  back  to  the  defendant 
the  amount  advanced  on  account  of  the  purchase  price.  The 
law  would  not  permit  the  plaintiffs  to  retain  money  advanced 
as  part  payment  of  the  price,  and  at  the  same  time  claim  the 
right  to  recover  the  personal  property  from  the  possession 
of  the  party  to  whom  it  had  been  sold,  if  it  was  a  sale." 

The  motion  was  overruled,  and  plaintiffs  excepted. 

O.  K.  Camp  ;  B.  F.  Abbott,  for  plaintiffs  in  error,  cited, 
on  nature  of  contract,  title  in  plaintiffs,  58  Oa,^  379 ;  59 
/J.,  295 ;  Benj.  on  Sales,  223-238 ;  Code,  §§2715, 2710, 1969, 
893 ;  2629 ;  23  Oa.,  205 ;  Bouv.  L.  Die,  180.  Effect  of  re- 
ceiving installments,  24  Oa,y  478 ;  53  /£.,  18. 

K.  Abnold  ;  Fbakk  A.  Abnold,  for  defendant,  cited  as 
follows :  Pleafi  good,  Code,  §§2652,  2696, 3086 ;  55  Oa.,  55; 
54  Ib.y  593.  Charge  did  not  hurt  plaintiffs.  Code,  §2727 ; 
1.  Parsons  on  Contracts,  475.  Nature  of  trover,  Code, 
\  3564;  24  Ga.,  485;  23  /J.,  63;  38  /J.,  250. 


Jackson,  Justiob. 

This  suit  was  brought  to  recover  a  piano  to  which  the 
plaintiffs  claimed  title.  The  jury  found  for  the  defendant ; 
the  plaintiffs  moved  for  a  new  trial :  it  was  refused,  and  on 
that  refusal  error  is  assigned. 
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There  was  a  contract  in  writing  between  the  parties, 
whereby  the  piano  was  leased  for  ten  nionths  to  the  defen- 
dant, on  consideration  of  the  sum  of  four  hundred  and 
twenty-five  dollars,  to  be  paid  at  certain  times  therein  stipu- 
lated, and  at  the  expiration  of  that  time,  and  upon  the  pay- 
ment of  that  money,  the  plaintiffs  were  to  make  a  title  to  de- 
fendant to  the  piano.  Yarioua  sums  of  money  were  paid  by 
the  defendant,  before  the  expiration  of  the  lease  and  after- 
wards, running  through  a  period  of  two  or  three  years,  and 
there  is  evidence  tending  to  show  that  the  contract  was 
treated  as  a  sale  after  the  expiration  of  the  lease.  But  the 
entire  purchase  money  was  not  paid  by  the  defendant,  and 
she  pleaded  that  the  instrument  was  not  such  as  was  repre- 
sented or  warranted  in  law  to  be,  and  that  its  value  had  been 
paid  in  full — three  hundred  and  sixty-five  dollars  having 
been  paid  thereon.  The  pleas  of  defendant,  in  so  far  as 
they  contradicted  the  written  instrument  were,  of  course, 
illegal ;  but  they  seem  to  have  been  the  construction  put 
upon  that  instrument  by  the  defendant ;  and  in  that  view, 
and  in  the  view  that  the  defendant  had  the  right  to  show 
that  the  piano  was  not  a  good  one,  and  that  she  had  paid 
fully  its  worth,  the  court  waa  right  not  to  strike  them. 

The  view  we  take  of  the  case  is,  that  the  paper  made  a 
conditional  sale  of  the  piano,  the  condition  being  the  pay- 
ment of  the  price  agreed  upon,  to  be  paid  at  the  expiration 
of  the  lease ;  but  as  the  instrument  was  warranted  in  law 
to  be  merchantable  and  good,  the  defendant  had  the  right 
to  show  that  it  was  not  such  as  it  was  sold  for,  and  that,  owing 
to  its  defects,  she  had  already  paid  more  than  its  value,  and 
that  the  title  in  her  thus  became  fixed.  In  other  words,  that 
she  had  the  right  to  recoup  the  damage  resulting  from  its  de- 
fects, against  the  price  she  agreed  to  pay  for  it,  if  it  had 
been  a  good  merchantable  piano.  The  jury  had  the  legal 
authority  to  find  that  thus  the  piano  had  been  fully  paid  for, 
and  tliat  thus  the  title  was  in  her,  and  we  think  that  the 
evidence  authorized  such  a  verdict.  But  error  is  assigned 
upon  the  charge  of  the  court,  and  we  think  that  the  court 
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erred  in  charging  the  jury  that  the  plaintiffs  could  not  re- 
cover unless  they  tendered  back  the  purchase  money  already 
paid,  and  as  there  was  no  shadow  of  evidence  that  it  had 
been  so  tendered  back,  it  is  probable  that  this  charge  con- 
trolled the  verdict.  The  action  for  trover  is  a  suit  for  dam- 
ages, and  the  question  is  what  is  the  plaintiff's  damages  ?  30 
Oa.j  121.  The  real  questions  in  the  case  are,  therefore, 
first,  has  the  purchase  price  agreed  upon  been  paid  ?  and  the 
answer  to  this  being,  necessarily,  in  the  negative  from  the 
evidence  ;  secondly,  was  the  instrument  sold  not  a  good  ar- 
ticle, according  to  representation  or  implied  warranty,  and 
if  not,  has  its  value  been  paid  ?  If  its  value  has  been  paid 
in  its  defective  condition,  then  the  verdict  should  be  for  the 
defendant ;  if  not,  then  for  the  plaintiffs  the  remainder  of 
the  purchase  price,  which  might  be  discharged  by  the  deliv- 
ery of  the  piano  within  a  limited  time. 

Our  view  of  the  law  is,  that  the  title  to  the  piano  is  in 
the  plaintiffs  until  the  defendant  has  paid  therefor,  and  that 
the  plaintiffs  have  the  right  to  recover  it  unless  the  balance 
of  the  price  be  paid,  which  payment  may  be  in  money  or  by 
showing  that  the  piano  was  a  faulty  instrument,  and  that  the 
plaintiffs  had  got  all  that  it  was  worth  owing  to  its  defects. 
The  charge  of  the  court,  which  did  not  permit  the  jury  to 
pass  upon  the  questions  as  above  presented,  but  interdicted 
any  recovery  unless  the  purchase  money  already  paid  was 
tendered  back  to  the  defendant,  wan  erroneous,  and  we  are 
constrained  to  award  a  new  trial  therefor.  The  jury  may 
find  again  possibly  as  they  did  before,  but  the  case  should 
be  prebented  to  them,  in  the  opinion  of  this  court,  under  the 
yiew  above  taken. 

No  other  error  of  any  consequence  appear#in  the  record. 
See  27  Ga.,  96. 

Jndgment  reversed. 


Hayden  vs.  The  Atlanta  Cotton  Factory. 

1.  In  a  suit  on  a  stock  subscription,  where  one  of  the  conditions  was, 
that  a  certain  amount  should  be  subscribed  before  the  contract  was 
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binding,  and  the  amount  of  subscriptions  was  in  issue,  there  was 
no  error  in  admitting  the  original  subscription  book  shown  to  hare 
been  made  up  by  copying  from  lists  which  were  carried  around  to 
solicit  subscriptions,  and  to  have  been  accepted  and  used  by  the  di- 
rectors. 

2.  Declarations  by  a  stock-holder  subsequent  to  the  date  of  his  sub- 
scription, to  the  effect  that  he  never  intended  to  pay  for  the  stock 
taken  by  him,  but  took  it  in  order  to  make  up  the  requisite  amount, 
are  not  admissible  to  show  fraud,  in  a  suit  by  the  corporation  on  the 
contract  of  another  stock-holder. 

8.  Where  no  plea  is  filed  at  the  first  term,  non  eat  factum  cannot  be 
pleaded  at  a  subsequent  term;  if  the  general  Issue  be  pleaded  at  the 
first  term,  rwn  wt  factum  may  afterwards  be  set  up  by  way  of  amend- 
ment. 

4.  The  directors  having  approved  and  accepted  subscriptions  to  stock 
of  sufficient  amount  to  bind  the  stock-holders  under  their  contracts, 
the  burden  of  showing  that  any  of  such  subscriptions  were  worth- 
less or  fraudulent,  is  on  the  party  setting  up  such  defense. 

5.  Nothing  being  specified  in  the  contract  of  subscription  in  regard  to 
allowing  payment  for  stock  otherwise  than  in  money,  and  the  direc- 
tors having  received  subscriptions  payable  in  specifics,  the  burden 
was  on  the  corporation  to  show  that  they  were  the  equivalent  of 
cash  paid  in  the  regular  way. 

Corporations.  Stock.  Contracts.  Evidence.  Plead- 
ing. Practice  in  the  Superior  Court.  Onus  prchandi.  Be- 
fore Judge  Clark.  Citj  Court  of  Atlanta.  December 
Term,  1877. 

Beported  in  the  decision. 

Collier  &  Collier,  for  plaintiff  in  error,  cited  as  follows : 
Non  est  factum^  error  to  strike,  Code,  §3479  ;  19  Ga,^  505 ; 
54  /J.,  59 ;  59  /J.,  157 ;  60  /».,  50.  Directors  agents  of 
plaintiff,  18  Oa,,  434 ;  57  /J.,  240 ;  Abbott  on  Corp.,  8. 
Payment  in  specifics,  8  Gray,  596.  Charge  not  founded  on 
evidence,  51  Ga.,  289;  52  II.,  632. 

Hopkins  &  Glenn,  for  defendant,  cited  as  follows  :  Dec- 
laration good,  22  Ga.,  586.  Special  plea  bad,  Code,  §2757 ; 
13  (?a.,  208-210 ;  39  N.  H.,  491 ;  5  Snead  (Tenn.),  567 ;  1 
Eed.  on  R'lw's.,  159-160 ;  24  Vt.,  465.  Non  est  factum 
properly  stricken,  Code,  §2851.    Sabscription  book  admis- 
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gible,  41  Me.,  517,  518;  40  /J.,  175.  Admissions  not  evi- 
dence, 41  Me.,  612.  Directors  determine  amount  of  stock 
taken,  41  Me.,  521.  Payment  in  epecifics,  2  Met.  (Kj.), 
219.    £ana  fidea  at  time  of  sabscribing,  40  Me.,  172-175. 

Warneb,  Chief  Justice. 

At  the  December  term,  1876,  of  the  city  court  of  Atlan- 
ta, the  Atlanta  Cotton  Factory  Company  brought  complaint 
(in  short  form)  against  Julius  A.  Hayden,  on  a  contract  of 
subscription  alleged  to  have  been  made  by  said  Hayden  to 
the  capital  stock  of  said  company.  Attached  to  said  com- 
plaint was  a  contract  of  subscription,  of  which  the  following 
is  a  copy : 

"  Subscription  to  the  capital  stock  of  the  Atlanta  Cotton  Factory  Com- 
pany. 

"  We.  the  undersigned,  hereby  agree  to  take  the  number  of  shares 
of  capital  stock  of  the  Atlanta  Cotton  Factory  Company  set  opposite 
our  respective  names,  and  to  pay  for  the  same,  at  the  rate  of  one  hun- 
dred dollars  per  share,  upon  the  following  terms  and  conditions,  to- 
wit: 

"1.  It  is  agreed  that  the  assessments  shall  be  at  the  rate  of  one  dol- 
lar per  week  per  share  for  fifty  weeks,  and  then  at  the  rate  of  two  dol- 
lars per  share  per  week  for  twenty-five  weeks,  payable  weekly  or  once 
in  four  weeks,  as  the  subsribers  may  elect  and  stipulate  at  the  time  of 
subscribing. 

"2.  It  is  agreed  that  no  subscription  shall  become  binding  or  of 
force  until  2,500  shares  ($250,000)  shall  have  been  subscribed. 

"3.  It  is  agreed  that  at  any  time  within  thirty  days  after  one  thou- 
sand shares  shall  have  been  subscribed,  the  present  executive  committee 
shall  call  a  meeting  of  the  subscribers  to  the  said  one  thousand  shares 
or  more,  at  such  time  and  place  as  they  may  designate  in  their  call,  for 
the  election  of  directors,  in  which  election  each  share  shall  be  entitled 
to  one  vote. 

"4.  It  is  agreed  that  assessments  as  aforesaid  shall  become  due  and 
payable  at  the  end  of  the  first  week  of  the  month  next  after  said  elec- 
tiun,  and  the  full  amount  of  2,500  shares  bave  been  subscribed. 

"5.  It  is  agreed  that  any  subscriber  who  may  choose  to  pay  up  his 
subscription  in  full  at  any  time  shall  be  entitled  to  a  discount  at  the 
nte  of  Xj^r^per  ceni,  per  annum  for  the  average  of  such  advance  pay- 
ment. 

"6.  It  is  agreed  that  unless  the  entire  amount  of  2,500  shares  shall 
10 
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be  subscribed  on  or  before  July  1, 1875,  that  the  legal  obligation  to  pay 
their  subscription  ceases  to  be  binding  upon  subscribers. 

*'7.  It  is  agreed  that  the  company  shall  have  the  right  to  make  all 
rules  and  regulations  and  by-laws  which  they  may  deem  expedient  for 
the  protection  of  their  interests  not  inconsistent  with  this  agreement. 

"  Atlanta,  January  4,  1875. 

"  J.  A.  Hatdbn,  (10  Shares)  $1000.00." 

At  the  said  December  term,  1876,  the  defendant  filed 
sworn  pleas  as  follows  : 

1.  The  general  issne. 

2.  "And  for  further  plea  in  his  behalf,  this  defendant 
says  that  said  plaintiff  ought  not  further  to  have  or  main- 
tain its  aforesaid  action  against  him,  because  he  says  tliat  at 
the  time  he  authorized  his  name  to  be  put  down  as  a  stock- 
holder in  said  corporation,  it  was  expressly  agreed  by  and 
between  this  defendant  and  J.  C.  Kimball,  who  was  then 
the  agent  of  said  corporation,  soliciting  and  taking  sub- 
scriptions for  stock  in  said  corporation,  that  the  subscription 
for  stock  in  said  concern  should  not  be  binding  on  this  de- 
fendant until  the  sum  of  two  hundred  and  fifty  thousand 
dollars  of  bona  fide  subscriptions  should  be  made  to  said 
corporation,  by  solvent  subscribers,  from  whom  such  stock, 
so  subscribed,  could  be  collected  by  legal  process. 

^^This  defendant  avers  that  no  such  sum  has  been  honajide 
subscribed  by  solvent  subscribers  to  such  stock,  and  from 
whom  such  stock  so  subscribed  could  be  collected  bj  le- 
gal process,  all  of  which  this  defendant  is  ready  to  verify,'' 
etc. 

At  the  June  term,  1877,  of  said  court,  this  case  came  on 
for  a  hearing  on  the  pleadings  as  above  set  forth,  when  de- 
fendant demurred  to  plaintifTs  declaration,  on  the  ground 
that  there  was  no  allegation  in  the  said  declaration  that  the 
conditions  precedent  set  out  in  said  contract  of  subscription 
had  been  complied  with  before  suit  was  brought,  which  de- 
murrer was  overruled.  Plaintiff  then  moved  to  strike  de- 
fendant's special  plea  as  above  set  forth,  which  motion  was 
granted,  and  tlie  plea  stricken  by  order  of  the  court  The 
defendant  then  amended  his  plea  of  the  general  issne  bj 
tiling,  as  an  amendment  thereto,  a  formal  plea  of  non  eat 
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factum^  whereupon  plaintiff  claimed  a  surprise,  and  the 
case  was,  on  plaintiff's  motion,  continued  for  the  term.  To 
the  action  of  the  conrt  in  overruling  defendant's  demurrer 
to  plaintiff's  declaration,  and  in  sustaining  plaintiff's  motion 
to  strike  defendant's  special  plea,  the  defendant  then  and 
there  tendered  exceptions  pendente  liie^  and  had  the  same 
allowed  and  signed  by  the  presiding  judge,  and  filed  in  the 
clerk's  office  of  said  court. 

At  the  December  term,  1877,  of  said  court,  the  case  came 
on  again  for  a  hearing,  and  the  court,  on  motion  of  plain- 
tiff's counsel,  ordered  defendant's  plea  of  non  eat  factuin 
stricken  on  the  ground  that  it  had  not  been  filed  at  the  first 
term,  and  the  case  then  proceeded  with  defendant's  sworn 
plea  of  the  general  issue  in. 

Plaintiff  introduced  Binnibal  I.  Kimball,  who  testified  as 
follows : 

The  book  presented  to  witness  is  the  original  subscription 
book  of  the  Atlanta  Cotton  Factory  Company.  The  ques- 
tion was  then  asked  witness :  ^^  Has  2,500  shares  of  stock 
been  subscribed  for  in  said  company  T  Defendant's  coun- 
sel objected  to  said  question,  and  the  objection  was  over- 
ruled, when  witness  answered  that  something  more  than 
2,500  shares  had  been  subscribed  for.  The  original  sub- 
scriptions were  taken  by  a  committee  upon  subscription 
lists.  Those  lists  were  handed  into  the  office,  and  copied 
into  the  subscription  book  above  testified  about  The  lists 
handed  witness  are  all  the  original  lists,  except  the  one  can- 
vassed for  by  Mr.  English,  and  the  list  shown  witness  was 
handed  in  by  English  as  a  copy  of  his  list.  The  subscriptions 
embraced  in  the  lists  and  on  the  book  were  all  obtained  on 
or  before  July  1st,  1875,  and  the  subscription  book  was  ac- 
cepted and  used  by  the  stockholders  when  they  met.  The 
book  now  presented  is  the  original  minute  book  of  the  com- 
pany. The  subscription  book  was  before  the  board  at  their 
meeting  on  the  25th  day  of  May,  1875.  Judge  Hayden's 
name  on  the  subscription  book  is  the  original  subscription 

to  him.     The  subscription  in  other  things  than  money 
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were  for  articles  that  were  necessary  for  the  building,  im- 
provement and  use  of  the  company,  and  for  freight  that 
would  be  due  on  articles  so  necessary,  and  were  to  be 
charged  at  the  reasonable  market  price. 

Cross-Examined — Question  by  defendant's  counsel:  "la 
this  (referring  to  name  of  J.  A.  Hayden  on  subscription 
book)  Judge  Hayden's  handwriting?"  Ans.  "It  is  not; 
but  Judge  Hayden  authorized  it  to  be  put  there."  Plain- 
tifiTs  c(»unsel  then  moved  to  rule  out  the  question  and  answer, 
which  motion  the  court  sustained,  and  withdrew  the  ques- 
tion and  answer  from  the  jury. 

Witness  continuing:  I  am  a  subscriber  to  650  shares  of 
the  capital  stock  of  the  company,  amounting  to  $65,000.00. 
My  original  subscription  was  for  only  50  shares,  but  when 
the  board  of  directors  met  on  the  25th  May,  1875,  for  the 
purpose  of  making  some  arrange  ments  about  the  closing  of 
the  subscription  book,  it  was  ascertained  that  only  about 
$190,000.00  of  the  capital  stock  had  been  taken,  and  as  the 
time  allowed  by  the  charter  for  procuring  subscribers  was 
almost  out,  I  announced  that  I  would  take  the  600  remain- 
ing shares  amounting  to  $60,000,00.  I  made  this  last  sub. 
scription  for  the  purpose  of  completing  the  2,500  shares 
required,  in  order  to  make  the  other  subscriptions  valid  and 
binding.  I  did  intend  to  pay  for  said  stock,  or  place  it  with 
my  friends,  and  did  place  some  $25,000.00  or  $30,000.00  of 
said  subscription.  T  he  subscription  was  made  by  me  in  good 
faith,  and  after  talking  with  me  about  my  intentions,  the 
board  of  directors  accepted  my  subscription,  and  declared 
that  2,500  shares  had  been  subscribed  for.  Of  my  original 
subscription  of  $5,000.00, 1  have  paid  in  cash  about  $1,900.00, 
and  of  the  $60,000  subscription  over  $20,000  has  been  paid 
by  my  friends.  At  the  time  I  made  this  last  subscription 
I  was  worth  $25,000  more  or  less.  It  was  about  two  years 
after  I  liad  been  discharged  in  bankruptcy.  I  had  some 
capital  employed  in  a  Needle  Factory,  received  as  compen- 
sation for  getting  up  the  enterprise,  which  amounted  to 
about  $12,000  in  the  stock  of  said  company  in  Massachusetts. 
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This  was  the  first  year  after  my  discharge  in  bankruptcy. 
The  second  year  I  lost  about  as  much  as  I  made,  and  since 
that  time  have  about  made  a  living.  There  was  no  objec- 
tion made  by  the  board  to  my  taking  the  $60,000  of  stock. 

Between  $100,000  and  $120,000  have  been  collected  on 
all  the  subscriptions. 

Geo.  W.  Adair  for  plaintiff :  "  I  was  a  director  of  plain- 
tiff's company,  and  was  present  at  the  meeting  of  May  20th, 
1875,  when  the  resolution  declaring  the  2,500  shares  had 
been  subscribed  for  was  adopted,  and  in  voting  for  the  reso- 
lution I  acted  in  good  faith.  I  knew  nothing  of  Kimball's 
condition  or  ability  to  pay.  Should  not  think  that  a  man 
worth  only  $20,000  or  $25,000  could  pay  a  subscription  of 
$65«000.  I  depended  a  good  deal  on  Kimball's  busmeas 
tact:' 

J.  C.  Peck,  for  plaintiff,  testified  to  about  the  same  as 
Adair. 

Plaintiff  then  introduced  from  the  minute  book  of  the 
company  the  proceedings  of  the  meeting  of  stockholders 
held  February  27th,  1875,  at  which  meeting,  the  secretary 
having  announced  that  $142,000  of  the  capital  stock  had 
been  taken,  the  following  directors  were  elected :  H.  I.  Kim* 
ball,  J.  E.  Brown,  J.  C.  Peck,  J.  W.  English,  E.  P.  Cham- 
berlin,  A.  Murphy,  Geo.  W.  Adair,  8.  M.  Inman  and  C.  W. 
Hunnicutt. 

Also  the  proceedings  of  a  directors'  meeting,  held  March 
6,  1875,  at  which  meeting  H.  I.  Kimball  was  elected  per- 
manent president,  E.  E.  Rawson  secretary  and  treasurer,  and 
F.  Cogin  constructing  engineer  and  superintendent.  S.  M. 
Inman  resigned  as  director,  and  W.  F.  Herring  was  elected 
in  his  place* 

Also  the  minutes  of  the  meeting  of  May  20,  1875,  in 
which  occur  the  following  proceedings : 

*'  The  president  reported  that  d,519  shares  had  been  subscribed  to 
the  capital  stock,  whereupon  Mr.  English  presented  the  following  pre 
amble  and  resolutions,  which  were  unanimously  adopted: 

'*  Whbbkas  twenty-five  hundred  shares  have  been  subscribed  to 
the  capital  stock  of  this  company,  that  being  the  amount  required  to 
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be  subscribed  by  the  terms  of  the  subscription  before  the  same  became 
binding  and  of  force;  therefore, 

**Be  it  Eewlved,  that  said  subscriptions  are  hereby  declared  binding 
and  of  force,  and  that  the  first  installment  of  four  dollars  per  share  is 
hereby  declared  to  be  due  and  payable  June  1,  1875,  and  each  month 
thereafter,  according  to  the  prospectus  of  the  company." 

Plain tifiE  then  introduced  the  original  subscription  list, 
and  the  copy  of  English's  list,  not  necessary  here  to  be  set 
out,  except  as  follows : 

J.  £.  Brown,  for  W.  &  A.  R.  R.,  100  shares,  $10,000;  payable  in 
freight  on  W.  &  A  R  R  Co. 

J.  E.  Brown,  for  Dade  Coal  Company,  50  shares,  $5,000  ;  payable  in 
coal  at  market  price. 

J.  H.  Callaway,  1  share,  $100;  payable  by  the  ayerage. 

Cook,  Gunby  &  Co.,  8  shares,  $800;  how  payable,  not  stated. 

George  L.  Cook,  5  shares,  $500;  payable  by  the  average. 

Samuel  Dunlap,  1  share,  $100;  payable  in  four  installments. 

M.  Dallas,  1  share,  $100;  payable  by  the  average. 

Elsas,  May  &  Co.,  2  shares,  $200;  payable  in  one  installment,  Joly-l, 
1876. 

John  G.  Fain,  5  shares,  $500;  payable  by  the  average. 

C.  N.  Gray  &  Co.,  10  shares,  $1,000;  payable  In  lime  at  the  kiln  at 
lowest  price. 

John  T.  Grant,  5  shares,  $500;  payable  in  brick. 

W  D.  Grant,  5  shares,  $500;  payable  in  brick. 

L.  J.  Gartrell,  1  share,  $100;  payable  by  the  average. 

Howell  &  Co.,  1  share,  $100;  donation,  payable  when  factory  isccMan- 
pleted. 

W.  C.  Henderson,  1  share,  $100;  payable  quarterly. 

J.  P.  Harrison  &  Co.,  2  shares,  $200;  payable  by  the  average. 

W.  A.  Haygood,  1  share,  $100;  payable  by  the  average. 

C.  J.  Elcklighter,  1  share,  $100;  payable  by  the  average. 

W.  J.  &  A.  J.  Eiser,  1  share,  |100;  payable  by  the  average. 

H.  I.  Kimball,  000  shares,  $60,000;  payable  by  the  average. 

J.  P.  Logan,  1  share,  $100;  donation,  payable  when  factory  is  com- 
pleted. 

Moore,  Marsh  &  Co.,  5  shares,  $500;  payable  in  one  installment,  July 
1,  1876. 

B.  Mallon,  1  share,  $100;  payable  by  the  average. 

J.  C.  McMillan,  1  share,  $100;  payable  by  the  average. 

Mrs.  A.  McCormick,  1  share,  $100;  payable  by  the  average. 

J.  Norcross,  2  shares,  $200;  payable  by  the  average. 

J.  B.  Pomberton,  $50;  donation,  payable  when  factory  is  completed. 

Frank  Rice,  1  share,  $100;  donation,  payable  when  factory  is  com- 
pleted. 
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J.  W.  Ratberford,  5  ahures,  $600;  payable  by  the  average. 

J.  £.  Thompson,  1  share,  $100;  payable  in  one  installment,  July  1, 76- 

L.  W.  Trammell,  6  shares,  $600;  payable  by  the  average. 

Weflt»  Edwards  &  Go.,  6  shares,  $500;  payable  in  one  installment 
July  1, 1876. 

A.C,JkB.  F.  Wyly,  3  shares,  $300;  payable  by  the  average. 

Thos.  Alexander,  10  shares,  $1,000;  donation,  payable  when  factory 
is  completed. 

Akers  &  Bro.,  1  share,  $100;  payable  in  one  installment,  July  1, 1870. 

Adair  &  Bro.,  8  shares,  $800;  payable  by  the  average. 

Qeo.  W.  Adair,  10  shares,  $1,000;  payable  by  the  average. 

B.  B.  Crew,  1  share,  $100;  payable  quarterly. 

Plaintiff  closed. 

James  W.  English,  for  defendant :  ^'  Was  a  director  of 
plaintifiPs  company,  and  was  present  at  the  meeting  of  May 
20th,  1875.  When  it  was  ascertained  that  only  1,900  shares 
had  been  taken,  a  discussion  arose  as  to  what  should  be  done 
in  order  to  get  up  the  remaining  stock,  so  as  to  make  the 
subscriptions  which  had  been  obtained  binding,  when  Mr. 
Kimball  announced  that  he  would  take  the  remaining  600 
shares,  amounting  to  $60,000.  This  subscription  was  made 
by  Mr.  Kimball  for  the  purpose  of  completing  the  2,500 
shares,  and  thus  make  the  subscriptions  binding  which  had 
been  already  made.  Witness,  at  the  time,  knew  nothing  of 
Kimball's  condition  or  ability  to  pay.  Witness  acted  in 
good  faith  in  voting  to  close  the  books." 

Anthony  Murphy  testified  to  about  the  same  as  English, 
and,  in  addition,  that  there  was  about  $20,000  of  subscrip- 
tions taken  (besides  Kimball's)  that  were  utterly  worthless, 
but  that  he  supposed  they  could  work  them  in  daring  the 
progress  of  the  work,  and  in  that  view  he  acted  in  good 
faith.  He  asked  Kimball  as  to  his  intentions  about  paying 
for  the  stock,  and  he  said  he  would  pay  for  it,  or  place  it 
with  his  friends. 

Testimony  closed. 

After  argument  of  counsel  and  charge  of  court,  the  jury 
returned  a  verdict  for  plaintiff  for  amount  sued  for,  with 
interest  and  cost.  During  same  term,  defendant  moved  the 
court  for  a  new  trial,  on  the  following  grounds,  to-wit : 
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1.  Because  the  court  erred  in  overruling  defendant's  de- 
murrer to  plaintiffs  declaration. 

2.  Because  the  court  erred  in  sustaining  plaintiffs  demur- 
rer to  defendant's  special  plea. 

3.  Because  the  court  erred  in  striking  defendant's  plea  of 
n&n  estfactufn. 

4.  Because  the  court  erred  in  admitting,  over  defendant's 
objection,  the  book  containing  the  names  of  subscribers  for 
stock  in  said  company,  it  appearing,  from  the  evidence,  that 
said  book  was  a  copy. 

5.  Because  the  court  erred  in  allowing  plaintiff  to  intro- 
duce evidence  to  show  that  the  conditions  precedent  in  said 
subscriptions  had  been  complied  with  before  suit  brought, 
there  being  no  allegation  to  that  effect  in  plaintiffs  decla- 
ration. 

6.  Because  the  court  erred  in  refusing  to  allow  defendant 
to  prove  by  J.  W.  English  and  A.  Murphy,  witnesses  whom 
he  had  sworn,  and  by  whom  the  facts  could  have  been 
proved,  that  he,  Kimball,  had  said,  since  he  made  said  sub- 
scription for  $60,000,  that  he  did  not  expect  or  intend,  at 
the  time  he  made  the  subscription,  to  pay  for  the  same,  bnt 
only  took  it  to  make  up  the  $250,000  required  by  the  charter, 
to  make  the  other  subscriptions  for  stock  binding  on  the 
other  subscribers. 

7.  Because  the  court  erred  in  the  following  charge  to  the 
jury :  "  Under  these  rules  (meaning  the  rules  prescribed 
by  the  directors,)  the  directors  had  the  right  to  prescribe  the 
mode  and  manner  in  which  the  capital  stock  should  be  paid 
in,  and  to  make  provision  for  the  same.  My  constmction 
of  that  is,  that  if  the  directors  had  the  right  to  prescribe  the 
mode  in  which  the  stock  should  be  paid,  they  would  have 
the  right,  in  case  a  man  had  subscribed  to  the  capital  stock 
in  cash,  to  commute  that  subscription  for  labor  and  materials 
or  either,  at  a  fair  valuation.  If  these  directors,  when  a  cer- 
tain amount  was  subscribed,  and  that  amount  payable  in 
materials  or  labor,  at  a  fair  valuation,  or  anything  else,  at  a 
fair  valuation,  that  was    valuable,  or  that  the  company 
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needed,  and  which  would  answer  the  place  of  money,  they 
had  the  right  to  take  such  enbscription,"  there  being  no 
evidence  on  that  point. 

8.  Because  the  court  erred  in  the  following  charge,  to- 
wit:  "There  must  be  somebody  to  decide  whether  the 
$250,000  has  been  subscribed  or  not.  Each  individual  stock- 
holder cannot^-^ne  oflScer  cannot — and  there  must  be  au- 
thority somewhere  to  say  when  the  $250,000  has  been  sub- 
scribed. Most  clearly  that  authority  is  lodged  in  the  direc- 
tors, and  when  a  man  becomes  a  stockholder  by  subscription, 
he  assents  that  the  right  and  power  to  determine  when  the 
$250,000  is  subscribed  is  lodged  in  the  directors." 

9.  Because  the  court  erred  in  the  following  charge,  to-wit: 
"My  judgment  is  that  the  power  was  granted  to  these 
directors,  under  the  charter,  to  determine  when  the  $250,000 
was  subscribed." 

10.  Because  the  court  erred  in  the  following  charge,  to- 
wit  :  "  My  idea  is  that  the  directors  had  the  power  to  take 
subscriptions  of  stock  in  labor  and  materials,  or  any  other 
specific,  if  such  was  necessary  to  the  building  of  the  factory. 
It  is  all  subject  to  the  discretion  of  the  directors,  and  it  is 
for  them  to  say  when  it  is  needed." 

11.  Because  the  court  erred  in  the  following  charge,.to- 
wit :  "  The  point  is  made  that  because  Kimball  was  not  at  the 
time  worth  $60,000  his  subscription  should  not  be  counted. 
I  think  his  subscription  is  to  be  governed  by  the  same  prin- 
ciples  as  other  subscriptions.  The  1st  of  July,  1875,  was 
approaching,  and  only  $190,000  had  been  subscribed.  (I  say 
this  because  admitted  on  both  sides.)  If  $250,000  should 
not  be  subscribed  by  the  1st  of  July,  1875,  the  whole  enter- 
prise was  a  failure.  $190,000,  the  bulk  of  that  amount,  was 
subscribed.  It  is  to  be  presumed  that  all  interested  in  the 
erection  of  the  factory  had  done  their  best  towards  getting 
up  the  $250,000,  and  had  failed  to  get  up  that  amount  by 
$60,000.  That  is  the  situation  of  the  board  of  directors,  and 
the  stockholders  were  pressing  on  them  to  go  on,  not  only 
for  the  material  good  of  the  stockholders,  but  for  the  good 
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of  the  commanity  in  which  thej  resided.  This  was  the 
sitnation  of  the  directors.  What  should  they  do  ?  Kimball  says 
that  to  make  the  matter  sure,  he  woald  take  the  balance, 
$60,000.  Yon  have  heard  the  testimony  of  these  directors. 
Did  they,  in  the  taking  of  Kimball's  stock,  exercise  due  can- 
tion  ?  Did  they  act  in  good  faith,  in  solemn  good  faith  ? 
Did  they  believe  that  the  subscription  was  necessary  to  the 
success  of  the  enterprise,  and  that  it  was  a  subscription  that 
would  be  honef^tly  paid  ?  If  the  subscription  was  good  at 
the  time,  it  could  not  be  vitiated  because  subsequently  it 
could  not  be  paid.  You  can  take  into  consideration  the 
amount  of  money  paid  on  it,  if  there  was  any  money  paid 
on  it,  any  considerable  or  reasonable  amount  paid,  or  any 
amount  proportionate  to  what  the  other  stockholders  paid, 
you  will  take  that  into  consideration  to  estimate  the  good 
faith  of  the  directors  and  of  Kimball.  If  there  has  been  any 
collusion  between  some  of  the  stockholders  and  directors,  if 
there  was  a  combination  between  them  to  practice  a  fraud 
upon  the  other  stockholders,  that  would  be  a  bad  subscrip- 
tion, and  the  prima  fiicie  case  would  be  altered."  This  part 
of  the  charge,  besides  being  contrary  to  law,  is  without  evi- 
dence to  support  it. 

12.  Because  the  court  erred  in  the  following  charge,  to- 
wit:  "This  is  a  case  ia  which  there  are  very  important 
principles,  important  amounts,  and  very  important  interests. 
This  defendant  is  not  the  only  one  that  will  be  affected  by 
your  verdict.  If  he  should  be  released  from  his  obligation 
it  will  follow  that  other  stockholders  will  be  released,  and 
they  could  not  be  forced  to  pay.  The  same  defense  which 
will  release  him  will  release  others." 

13.  Because  the  court  erred  in  the  following  charge,  to- 
wit :  ^' You  must  be  satisfied  that  the  $250,000  was  subscribed, 
and  that  it  was  so  determined  by  the  directors.  If  you  de- 
cide it  was,  then  it  was  your  duty  to  find  for  the  plaintiff 
$720.00." 

14.  Because  the  charge  of  the  court  is  argumentative. 

15.  Because  the  verdict  of  the  jury  is  contrary  to  the  evi- 
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dence,  contrary  to  the  charge  of  the  coart,  and  contrary  to 
law. 

The  hearing  of  said  motion  waa,  by  an  order  of  court,  ad- 
journed over  until  vacation,  and,  on  the  hearing,  was  over- 
ruled, and  a  new  trial  refused.  To  which  action  of  the 
court  defendant  excepted. 

The  first  and  second  grounds  in  the  motion  for  a  new 
trial  were  not  insisted  on  here. 

1, 2.  There  was  no  error  in  admitting  in  evidence  the 
book  containing  the  names  of  subscribers  for  stock  in  the 
company,  nor  in  excluding  Kimball's  declarations  as  set  forth 
in  the  sixth  ground  of  the  motion  for  a  new  trial. 

3.  The  defendant  having  appeared  at  the  first  term  of  the 
court  and  filed  his  plea  of  the  general  issue,  it  was  compe- 
tent for  the  defendant  to  amend  that  plea  at  a  subsequent 
term  by  filing  a  plea  of  non  est  factum^  according  to  the 
rulings  of  this  court  in  Stanton  va.  Burge^  34  Oa.y  435 ; 
AJdn  vs.  The  Ordinaay  ofBartaw  County^  54  Ga.^  59  ;  and 
Cothn  va.  Newhouaey  69  Ga.^  50.  When  there  is  no  plea  filed 
by  the  defendant  at  the  first  term  of  the  court,  he  cannot 
file  a  plea  of  non  eat  factum  at  a  subsequent  term,  by  way 
of  an  amendment  to  his  pleading,  because  he  has  no  plea  to 
amend  by;  but  when  there  is  enough  in  his  pleading  to 
amend  by,  he  may  do  so.  Code,  §3479.  The  striking  of 
the  defendant's  plea  of  non  eatfact/u,m  was  therefore  error. 

4.  One  ground  of  the  defendant's  defense  against  the  pay- 
ment of  his  subscription  of  stock  to  the  company,  is  that 
S,500  shares  of  stock,  amounting  to  $850,000,  was  not  Ixma 

fide  subscribed  on  or  before  the  1st  of  July,  1875,  as  stipu- 
lated in  his  contract  of  subscription.  The  board  of  directors 
of  the  company  having  accepted  and  approved  the  subscrip- 
tion of  the  stock  to  the  company  to  the  amount  of  $250,000, 
the  burden  of  proof  was  on  the  defendant  to  show  that  the 
subscriptions  of  stock  were  not  real  bona  fide  subscriptions, 
that  the  same,  or  some  part  thereof,  were  of  no  real  value, 
and  could  not  be  collected ;  or  that  the  same,  or  some  part 
thereof,  were  bogus  or  fraudulent  subscriptions. 
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5.  In  regard  to  the  value  of  the  sabscriptionB  payable  in 
things  other  than  cash,  the  burden  of  proof  was  on  the  com- 
pany to  show  that  the  specific  articles  of  property  and  things 
subscribed,  would  be  available  to  the  company  the  same  as 
cash,  and  in  like  installments  as  the  cash  payments,  and  at 
the  same  time  when  the  cash  ought  to  be  paid  in  and  ex- 
pended in  behalf  of  the  company. 

In  the  view  which  we  have  taken  of  this  case,  the  charge 
of  the  court  to  the  jury  was  error,  and  especially  that  portion 
of  the  charge  embraced  in  the  eleventh  and  twelfth  assign- 
ments of  error. 

Let  the  judgment  of  the  court  below  be  reversed  and  a 
new  trial  be  had  in  conformity  with  the  views  indicated  in 
the  foregoing  opinion. 

Judgment  reversed. 


Tin  &  Company  w.  Mayo  et  al. 

Whilst  under  the  ruling  in  66  Oa,,  809,  a  trustee  cannot  create  a  lien 
upon  the  property  of  the  trust  estate  for  supplies  furnished  to  make 
a  crop,  because  of  the  prohibition  in  section  2385  of  the  Code,  yet 
the  cestui  que  trust,  though  a  married  woman,  under  the  decision  in 
62  Oa,,  206,  had  power  in  1872  to  mortgage  her  separate  estate,  just 
as  A  feme  sole  could  do,  unless  restrained  by  the  deed  of  trust. 

Trusts.  Mortgage.  Lien.  Husband  and  wife.  Before 
Judge  Wright.  Dougherty  Superior  Court.  April  Term, 
1878. 

Keported  in  the  opinion. 

Warbkn  <fe  HoBBs;  Stbozbb  &  Smith,  for  plainti£b  in 
error,  cited,  as  to  power  of  cestui  que  trust  to  mortgage, 
62  Oa.,  205  ;  55  lb.,  41 ;  89  lb.,  41. 

D.  H.  PoPB ;  0.  B.  WooTBNT,  for  defendants,  cited,  on 
want  of  power  in  trustee  to  mortgage,  Code,  §2335 ;  56 
Ga.,  309. 
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The  Messrs.  Tift  foreclosed  their  mortgage  against  Mrs. 
Majo  and  husband,  as  trastee,  for  two  or  three  thousand 
dollars,  for  supplies  furnished  the  trust  estate  to  make  crops 
and  for  the  support  of  herself  and  family,  and  the  mortgage 
fi,  fa.  was  levied  upon  the  property  of  the  estate.  It  was 
met  by  an  affidavit  of  illegality,  the  first  ground  of  which 
was  that  the  trustee  could  not  make  a  valid  mortgage  of  the 
trust  estate,  and  thereupon,  upon  an  inspection  of  the  mort- 
gage and  the  rule  to  foreclose,  and  the  order  of  the  court 
authorizing  the  trustee  to  mortgage,  the  court  passed  the 
following  order:  "  It  is  ordered  by  the  court  that  the  first 
ground  of  illegality  be  sustained,  and  the  levy  dismissed." 

The  question  is,  was  this  order  or  judgment  right  ?  The 
mortgage  was  executed  by  Mrs.  Mayo,  the  cestui  que  trusty 
as  well  as  by  her  husband,  the  trustee.  The  deed  of  trust 
was  not  before  the  superior  court,  nor  is  it  before  us,  and, 
therefore,  we  do  not  know  what  was  the  interest  of  Mrs. 
Mayo  in  the  property  of  the  trust  estate,  whether  a  life  in- 
terest or  a  fee ;  but,  under  the  ruling  of  this  court  in  52 
Ga.j  205,  Mrs.  Mayo  had  the  legal  right,  after  the  passing 
of  tlie  act  of  1?66,  and  this  mortgage  was  made  in  1872,  to 
mortgage  that  interest.  Whilst,  therefore,  under  the  Code, 
section  2335,  and  the  ruling  in  56  Oa,<f  309,  this  trustee 
could  not  mortgage  the  trust  property,  yet  Mrs.  Mayo  could 
mortgage  whatever  interest  she  had  in  it,  and  such  interest 
was  subject  to  pay  the  debt.  Therefore  it  was  wrong  to 
dismiss  the  levy,  but  the  case  should  have  been  regularly 
tried  by  a  jury,  and  if  Mrs.  Mayo  was  not  restricted  by  the 
terms  of  the  trust  to  mortgage  her  separate  estate,  that  es- 
tate should  be  found  subject  to  pay  this  mortgage  which 
she  herself  made.  The  ruling  in  52  Qa,  is  very  broad, 
and  puts  her  upon  the  footing  of  a  feme  sole  as  to  her  sep- 
arate estate,  unless  her  power  is  controlled  by  the  provisions 
of  the  paper  creating  the  trust. 

Judgment  reversed. 
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SwoLL  ^^  oZ.  VS.  Oliyeb  et  dl. 

1.  Where,  in  1842,  a  free  person  of  color  paid  the  purchase  money  for 
certain  land,  and  title  was  made  to  a  third  party  in  his  own  name, 
but  upon  an  agreement  with  her  to  hold  it  in  trust  for  her  and  her 
heirs,  such  trust  was  void,  as  being  contrary  to  the  then  declared 
policy  of  the  state.    Neither  she  nor  her  heirs  could  enforce  it. 

2  The  deed  from  the  city  of  Savannah  to  Cally  provided  that  he  was  to 
pay  a  stipulated  amount  quarterly  as  ground-rent;  that  "in  case  of 
failure  herein  for  the  space  of  twenty  days  after  any  of  the  said  quar 
terly  payments  shall  become  due,  that  then  the  said  lot  and  premises 
shall  revert  to  the  corporation  of  said  city,  who  shall  immediately 
thereafter  possess  the  power  of  re-entry ;  and  having  by  means  of  their 
proper  officers  executed  such  power,  and  given  a  notice  thereof  in 
writing  posted  on  the  premises,  said  lot,  with  all  the  improvements 
thereon,  shall  be  considered,  at  the  expiration  of  ten  days  thereafter, 
as  absolutely  revested  in  the  corporation,  and  the  estate  by  these 
presents  created,  determined  to  all  intents  and  purposes  as  fully  as  if 
the  same  had  not  been  bargained  for  or  purchased." 

Hdd,  that  if  the  city,  by  its  proper  officer,  posted  a  notice  of  re-entry 
on  the  lot  according  to  the  terms  of  the  deed,  such  act  would  consti- 
tute a  re-entry  thereon,  and,  after  the  expiration  of  tea  days,  would 
defeat  the  title  of  the  purchaser. 

Estates.  Trusts.  Contracts.  Persons  of  color.  Deeds. 
Before  Judge  Tompkins.  Chatham  Superior  Court.  Feb- 
ruary Term,  1878. 

Oliver  et  al  claimed  the  land  in  dispute  through  Aspasia 
Mirault.  Cronk  claimed  it  as  administrator  of  Cally,  who 
died  pending  the  litigation.  Each  party  filed  a  bill  against 
Swell,  who  claimed  under  a  purchase  from  the  City  of  Sa- 
vannah and  others ;  the  cases  were  tried  together. 

For  the  other  facts  see  the  decision. 

W«  D.  Habobit  ;  R  E.  Lbstsb,  for  8woll  et  al.  cited  as 
follows:  Nature  of  Call/s  title,  T. U.  P.  Charlton,  113 ; 
Savannah  City  Code,  1871,  pp.  104,  94.  Bills  demurrable, 
Adams  Eq.,  308 ;  Code,  §§3114,  8128,  3124.  Conditional 
limitation  in  deed,  Walker's  Am.  L.  (6th  Ed.),  831 ;  Smith's 
Land  &  Ten.,  152 ;  2  Bl.  Com.,  154.  Entry  sufficient,  1 
Hilliard  on  Real  Property,  83 ;  2  Saunders'  PI.  &  Pr.,  pt,  2, 


AUGUST  TERM,  1878.  249 

awoll  €t  0/.  vi.  OIlTer  H  ai, 

1133, 1083, 1086, 1098 ;  11  Mod.,  74 ;  1  Stark.,  56, 130;  Doct 
&  Stud.,  30 ;  2  Boav.  Inst.,  264.  Cnstom,  Code  §3805 ;  10 
Wal,  390.  Actual  entry  not  necessary,  Walker^s  Am.  L., 
(6th  Ed.)  331 ;  Smith's  Land.  &  Ten.,  110 ;  1  O.  &  P.,  346 ; 
15  M.  &  W.,  718 ;  Ang.  on  Lim.,  §369,  (8d  Ed.);  Tyler  on 
Eject.,  36.  Statute  of  limitations,  Ang.  on  Lim.,  (3d  Ed.) 
§438 ;  3  Hill,  (N.  T.)  344 ;  7  East,  299 ;  6  Cowen,  123. 

A.  B.  Smith,  for  Oliver  et  al^  cited  as  follows :  Under  act 
of  1818,  forfeiture  by  escheat,  Cobb's  Dig.,  249,  993.  Be- 
qnirements  precedent  to  forfeiture,  2  Curtis  C.  C,  439; 
4  Kent  Com.,  427;  Blackwell  on  Tax  Titles,  460^68; 
50  Ga.,  422;  27  R  C.  L.,  179;  5  B.  &  A.,  765;  2 
BL  Com.,  344,  849;  3  IK,  259;  25  Me.,  362;  31  Ga., 
700 ;  2  Just.,  221 ;  6  Coke,  52 ;  3  /».,  10 ;  Blackwell  on  T. 
T.,  459-472 ;  7  Cranch,  603-622.  7  Wend.,  368  ;  16  Pick., 
177-180 ;  13  Wend., 5468 ;  2 Bl.  Com., 267 ;  44  Miss.,  367, 
872-4;  24  /J.,  16 ;  Blackwell,  460,  531,  533;  8  Littleton, 
38 ;  1  Littleton,  60.  Forfeiture  waived,  Code  §§1, 2,  3,  5, 
145,  5236,  4449.  Act  of  1818  repealed  and  obsolete ;  effect 
of  same,  acts  1866,  p.  239 ;  5  Cranch,  281 ;  6y  6.,  329  ;  12 
Qa.,  475,  495 ;  16  N.  J.  (1  HL  &  W.),  285 ;  26  Barb.,  23; 
1  N.  H.,  61 ;  10  Watts,  351 ;  6  N.  Y.,  281 ;  7  Penn.  St., 
173 ;  17  Ala.,  328  ;  5  Ind.,  535 ;  17  La,,  182 ;  12  Md.,  322 ; 

1  Murphy,  N.  C,  465 ;   13  How.,  431 ;   10  Wend.,  266 ; 
18  Pick.,  546 ;  16  /J.,  179-80.    Reentry,  1  Bouv.,  528 ; 

2  lb,,  429 ;  2  Bl.  Com.,  174 ;  20  Ga.,  566 ;  4  Cranch,  403 ; 

4  Wheaton,  77. 

T.  M.  NoBwooD,  for  Crouk,  adm'r.,  cited  as  follows :  Mi- 
r  ault  (a  person  of  color)  cannot  take,  Cobb's  Dig.,  993,  §8 ; 
46  Oa.,  399 ;  58  /*.,  118 ;  6  /&.,  416 ;  11  /J.,  457.  Requii-e- 
ments  before  escheat,  20  Ga.,  566 ;  7  Cranch,  620,  et  aeq,; 

5  Ih.y  281 ;  4  Jacob's  Die,  (office  found).  Be-entry,  2  Bouv. 
Inst.,  264;  8  Bac.  Abr.,  482 ;  7  Term.  R.,  117 ;  20  Ga.,  566. 

Wabfks,  Chief  JustiQe. 
The  complainants,  as  the  heirs  at  law  of  Aspasia  Mirault, 
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filed  their  bill  against  the  defendants,  praying  that  they 
might  be  decreed  to  execute  good  and  sufficient  titles  to  lot 
number  22,  Pulaski  ward,  in  the  city  of  Savannah,  upon  the 
allegations  contained  therein.  It  also  appears  from  the 
record  that  George  Cally  filed  his  bill  against  SwoU  and  the 
city  of  Savannah,  claiming  the  same  lot  as  his  property, 
and  prayed  that  a  deed  therefor  which  had  been  executed 
by  the  city  to  Swoll  might  be  delivered  up  to  be  can- 
celed upon  the  allegations  contained  therein.  By  con- 
sent of  the  parties  thereto,  both  cases  were  consolidated  and 
tried  together,  and  the  jury,  under  the  charge  of  the  court, 
found  the  following  verdict : 

"We,  the  jury,  find  that  when  the  city  of  Savannah 
caused  the  notice  of  re-entry  to  be  posted  on  the  lot  of  land 
in  dispute,  number  22,  Pulaski  ward,  in  1872,  and  advertised 
the  same  for  sale  for  non-payment  of  ground  rent,  that  there 
was  due  as  ground-rent  on  said  lot  to  the  city  the  sum  of 
$41.43.  We  further  find  that  before  the  advertisement 
and  sale  of  said  lot,  on  the  7th  of  May,  1872,  by  the  city  for 
non-payment  of  ground- rent,  that  the  city  of  Savannah  had 
not  regularly  and  lawfully  re-entered  upon  said  lot,  under 
the  terms  of  the  deed  of  said  lot  to  Oeorge  Cally,  on  the 
29th  of  April,  1842. 

"  We  further  find  that  the  money  paid  by  Gteorge  Oally 
to  the  city  for  said  lot  was  the  money  of  Aspasia  Mirault, 
and  that  Cally  agreed  with  said  Aspasia  Mirault  that  he 
would  take  the  deed  in  his  own  name,  but  in  trust  for  the 
use  and  benefit  of  said  Aspasia  Mirault  and  her  lawful  heir», 
and  tliat  after  said  purchase  by  Cally,  said  Aspasia  Mirault 
did  possess,  control  and  enjoy  said  lot  with  the  knowledge 
and  consent  of  Cally,  and  that  she  did  pay,  or  cause  to  be 
paid,  the  taxes,  ground-rent,  and  other  dues  upon  said  lot, 
with  her  own  money. 

"  We  further  find,  that  George  Cally,  in  his  lifetime,  did 
act  as  the  trustee  of  the  said  Aspasia  Mirault,  and  recognize 
and  admit  and  treat  her  as  the  true  owner  of  said  lot  num- 
ber 22,  Pulaski  ward,  and  tliat  Robert  S.  Oliver,  Charles  B. 
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Styles,  Louisa  Burton  and  Mary  A.  Jackson,  are  the  lawful 
and  only  surviving  heirs  of  said  Aspasia  Mirault. 

^^  We  further  find  that  the  sale  of  said  lot  of  land  by  the 
city  of  Savannah,  on  the  7th  of  May,  18'72,  to  William 
Swoll,  was  not  a  valid  and  lawful  sale. 

"  We  further  find  that  Aspasia  Mirault,  in  her  lifetime, 
did  put  valuable  improvements  upon  said  lot  of  land  after 
the  purchase  from  the  city  in  1842,  and  that  the  said  lot  of 
land,  with  the  erections,  is  the  property  of  the  lawful  heirs 
of  Aspasia  Mirault. 

^'  We  further  find  that  George  Oally,  before  the  sale  at 
which  Swoll  bought,  did  know  that  the  city  of  Savannah 
had,  according  to  its  usual  custom,  re-entered  upon  said 
land  and  advertised  it  for  sale.  That  is,  we  find  that  Cally 
knew  that  the  city  had  done,  through  its  proper  officers, 
everything  which  the  city  claims  should  be  done  to  effect  a 
re-entry  and  re-possession  of  the  lot  under  the  terms  of  the 
deed  to  Cally,  by  the  city,  of  29th  April,  1842. 

"  We  further  find  that  George  W.  Styles,  city  marshal  of 
Savannah,  was  the  proper  officer  to  make  the  re-entry  upon 
the  lot  of  land,  and  tluit  he  did  cause  the  notice  of  re-entry 
to  be  posted  upon  the  premises  more  than  sixty  days  before 
the  sale  to  Swoll  on  the  7th  May,  1872." 

A  motion  was  made  for  a  new  trial  on  the  grounds  therein 
stated  which  was  overruled,  and  defendants  excepted.  It  ap- 
pears from  the  evidence  in  the  record,  that  on  the  29th  April, 
1842,  the  city  of  Savannah  conveyed  by  deed  lot  No.  22, 
Pnlaski  ward,  to  George  Cally,  "  to  have  and  to  hold  the 
said  lot,  with  all  and  singular  the  advantages  thereunto  be- 
longing, unto  the  said  George  Cally,  his  executors,  admin- 
istrators and  assigns  forever,  on  this  express  condition,  nev- 
ertheless, that  if  the  said  George  Cally,  his  executors,  ad- 
ministrators and  assigns,  do  and  shall  yearly  and  every  year 
daring  such  time  as  the  said  valuation  money  shall  remain 
unpaid,  by  four  equal  and  quarter-yearly,  payments,  pay  or 
cause  to  be  paid  into  the  city  treasury  of  Savannah  afore- 
said, the  sum  of  forty-one  dollars  and  thirty-three  cents,  as 
17 
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ground-rent  for  the  use  and  occupation  of  said  lot  and 
premises,  the  first  quarterly  payment  to  be  made  on  the 
29th  day  of  July  next  ensuing,  and  in  case  of  failure  here- 
in for  the  space  of  twenty  days  after  any  of  the  said  quar- 
terly payments  shall  become  due,  that  then  the  said  lot  and 
premises  shall  revert  to  the  corporation  of  said  city,  who 
shall  immediately  thereafter  possess  the  power  of  re-entry  ; 
and  having,  by  means  of  their  proper  officers,  exercised 
such  power,  and  given  a  notice  thereof  in  writing,  posted 
on  the  premises,  the  said  lot,  with  all  the  improvements 
thereon,  shall  be  considered,  at  the  expiration  of  ten  days 
thereafter,  as  absolutely  revested  in  the  corporation,  and 
the  estate  by  these  presents  created,  determined,  to  all  in- 
tents and  purposes,  as  fully  as  if  the  same  had  not  been 
bargained  for  or  purchased,  any  sale  or  incumbrance  or 
other  act  made  or  suffered  by  the  said  George  Cally,  his 
executors,  administrators  or  assigns,  or  others  under  him  or 
them,  to  the  contrary  thereof  in  anywise  notwithstanding.^' 

1.  There  were  three  questions  presented  by  the  evidence 
in  the  record  for  the  adjudication  of  the  court  and  jury  on 
the  trial  of  the  cause.  First,  was  Aspasia  Mirault  a  free 
person  of  color,  and  did  she  pay  the  purchase  money  for 
the  lot  in  dispute,  and  was  the  deed  therefor  made  to  Cally 
to  hold  the  title  to  the  lot  in  trust  for  her?  If  such  were 
the  facts,  as  shown  by  the  evidence,  then  the  trust  in  her 
favor  under  the  deed  to  Cally,  as  the  law  then  stood  (29th 
of  April,  1842),  was  void  by  the  eighth  section  of  the  act 
of  1818,  as  being  against  the  then  declared  policy  of  the 
state.  Cobb's  Digest,  993  ;  BenneU  vs.  Williams^  46  <?<*., 
399 ;  Munroe  vs.  JBassmgery  58  Ga.^  118.  If  Aspasia  Mi- 
xanlt  could  not  enforce  the  trust  under  the  deed  to  Cally 
if  she  were  in  life,  her  heirs  cannot  do  so  after  her  death. 

2.  Did  Cally  pay,  or  cause  to  be  paid,  into  the  city 
treasury  of  Savannah,  the  quarterly  payments  as  stipulated 
in  the  deed  to  him,  so  as  to  defeat  the  right  of  the  city  to 
re-enter  upon  the  lot  i 

8.  If  Cally  did  not  pay,  or  cause  to  be  paid,  into  the 
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citj  treasury  of  the  city  of  Savannah,  the  quarterly  pay- 
ments as  stipulated  in  the  deed,  did  the  city  of  Savannah  ex- 
ercise the  power  of  re-enter  on  said  lot  by  its  proper  offi- 
cer, and  give  notice  thereof  in  writing,  posted  on  the  prem- 
ises, as  stipulated  in  said  deed  ?  If  it  did,  then  the  city,  af- 
ter the  expiration  of  ten  days  thereafter,  according  to  the 
terms  of  the  contract,  is  to  be  considered  as  having  exercised 
its  power  and  right  to  re-enter  upon  the  lot,  and  as  having  re- 
invested itself  with  the  title  thereto,  as  stipulated  in  the  con- 
tract of  the  parties  thereto,  the  same  not  being  in  contra- 
vention of  any  law  or  declared  policy  of  the  state.  The 
court  charged  the  jury,  amongst  other  things,  to  the  effect 
that  if  the  city  had,  by  its  proper  officer,  posted  a  notice 
on  the  lot  of  its  re-entry  thereon  for  the  non-payment  of 
the  ground-rent,  as  stipulated  in  the  deed,  that  it  would  not 
constitute  a  re-entry,  and  defeat  Cally*s  title  to  the  lot. 
This  charge  of  the  court,  in  view  of  the  stipulations  con- 
tained in  the  deed,  was  error,  inasmuch  as  the  parties,  by 
their  own  voluntary  contract,  agreed  with  each  other  as  to 
what  acts  should  constitute  the  evidence  of  such  re-entry 
on  the  lot  by  the  city.  Let  a  new  trial  be  granted,  and  the 
cause  be  tried  in  conformity  with  the  views  of  this  court 
as  expressed  in  this  opinion. 
Judgment  reversed. 


The  Bbukswick  and  Albany  Railroad  vs.  Toomeb,  adm'r. 

1.  An  ezceptioQ  to,  and  assignment  of  error  upon,  the  entire  charge  of 
the  court,  without  specifying  any  particular  error  therein,  is  too 
vague  and  indefinite  to  be  considered  by  this  court,  unless  the  en- 
tire charge  is  illegaL 

2.  Where  there  is  evidence  to  sustain  the  verdict,  this  court  will  not 
control  the  discretion  of  the  superior  court  in  overruling  the  motion 
for  a  new  trial  on  the  ground  that  the  verdict  is  against  the  weight 
of  the  evidence. 

Practice  in  the  Supreme   Court.    New  trial.    Before 
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Jadge  Cri8p.     Dougherty  Superior  Court.     April  Term, 

1878. 

Report  unnecessary. 

Warren  &  Hobbs,  for  plaintiflE  in  error,  cited  45  Ga.^ 
180 ;  51  IK,  470 ;  30  /J.,  43 ;  47  /*.,  546 ;  58  11.,  107. 

D.  H.  Pope  ;  Strozer  &  SMrrn ;  S.  Hall,  for  defendant, 
cited  as  follows :  Error  not  plainly  specified,  Code,  §4251 ; 
Rule  8  supreme  court ;  59  Ga.,  185.  On  merits  of  case, 
Code,  §3016  ;  48  Ga.,  423 ;  47  /J.,  546 ;  55  N.  H.,  413  ;  20 
Am.  R,  220  ;  51  Ga,,  470  ;  30  75.,  43 ;  4  Cush.,  291. 

Jackson,  Justice. 

Two  points  are  made  in  this  case :  first,  that  the  charge 
of  the  court  is  wrong;  and  secondly,  that  the  verdict  is 
against  the  evidence. 

1.  In  respect  to  the  first,  it  \&  enough  to  say  that  the  ex- 
ception is  to  the  entire  charge,  without  specifying  what  is 
wrong  in  it.  Such  an  exception  will  not  be  considered  by 
this  court  unless  all  the  charge  is  wrong,  ScmUbxi/ry^  Res- 
pass  db  Co.  vs.  Wimberly,  60  Ga.j  78. 

Much  of  this  charge  is  certainly  right,  and  if  any  of  it  be 
wrong,  the  plaintiff  in  error  has  not  pointed  it  out  in  his  bill 
of  exceptions,  and  we  cannot  otherwise  see  it. 

2.  There  is  evidence  to  support  the  verdict.  One  wit- 
ness swears  that  the  injury  amounted  to  $25.00  an  acre  upon 
thirty-two  acres  taken  by  the  company  for  right  of -way. 
The  other  differs.  The  jury  believed  the  first.  The  ver- 
dict is  $1,000.  The  $800  ($25.00  an  acre  multiplied  by 
thirty-two  acres  makes  that  sum)  might  be  increased  by  in- 
terest for  several  years  from  the  time  the  land  was  taken 
and  the  bale  of  cotton  destroyed,  which  would  amount 
to  more  than  the  verdict.  Therefore,  the  presiding  judge 
did  not  abuse  his  discretion  in  sustaining  the  verdict,  and 
the  judgment  is  affirmed. 

Judgment  afiSrmed. 
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GwYBR  V8.  Kennedy. 

1.  Upon  affirmance  by  this  court,  the  plaintiff  has  his  option  either  to 
enter  op  judgment  against  the  principal  and  sureties  on  the  supei^se- 
dea$  bondp  as  in  cases  of  appeal,  or  to  cause  execution  to  issue 
against  them  without,  as  in  cases  of  bonds  to  stay  execution. 

2.  The  security  could  at  any  time  have  caused  execution  to  be  issued, 
paid  it  off,  taken  control  of  it,  and  collected  the  amount  due  from 
the  parlies  liable  thereon,  in  the  same  manner  as  on  an  execution 
based  on  a  stay-bond. 

Judgments.  Executions.  Principal  and  surety.  Bonds. 
Supersedeas.  Practice  in  the  Superior  Court.  Before 
Judge  HiLLTBA.  Fulton  Superior  Court.  April  Term, 
1878. 

Beported  in  the  decision. 

Jno.  T.  Glenn,  for  plaintiff  in  error,  cited  as  follows : 
Quashing  jl.  fa.  error,  acts  1870,  p.  416 ;  Code,  §§4263, 
3662,4287;  42  Oa.,  238;  45  lb.,  81.  Illegality  demur- 
rable,  Code,  §2154';  3  Oa.,  248;  33  Ih.,  173-184;  55  Ih., 
374;  DeColyar  on  Guar.,  408,  410-414. 

D.  F.  &  W.  R.  Hammond,  fur  defendant,  cited  as  fol- 
lows :  Judgment  must  be  entered,  act  1870,  p.  416  ;  Code, 
§§3661,  3662,  3571 ;  contrast  date  of  42  Oa.,  238 ;  45  /J., 
81;  40  lb.,  127.  Surety  discharged,  37  Oa.,  428;  3  lb., 
412 ;  Code,  §2154;  52  Ga.,  555. 

Warneb,  Chief  Justice. 

Robert  0.  Gwyer  sued  the  Atlanta  Mining  and  Rolling 
Mill  Company  in  Fulton  superior  court,  and  obtained  judg- 
ment. The  company  carried  it  to  the  supreme  court,  giv 
infi^  a  supersedeas  bond  with  John  D.  Gray  and  Allen  Ken- 
nedy as  sureties.  The  judgment  was  atBrmed  by  the  su- 
preme court,  and  this  affirmance  was  made  the  judgment 
of  the  superior  court  on  May  7th,  1873.  On  23d  Novem- 
ber,  1877,  execution  was  issued  against   the  company  as 
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principal,  and  Gray  and  Kennedy  as  sureties,  and  on  De- 
cember 8,  1877,  was  levied  on  property  of  Kennedy.  No 
judgment  was  entered  on  the  supersedeas  bond.  On  De- 
cember 22d,  1877,  Kennedy  filed  an  affidavit  of  illegality  to 
the  execution,  on  the  grounds — 

1.  Because  no  judgment  had  been  entered  on  the  bond. 

2.  Because  the  failure  to  enter  judgment  at  the  April 
term,  1873,  or  any  subsequent  term,  increased  his  risk  as 
surety,  and  discharged  him.  The  judgment  would  have 
been  a  lien  upon  the  property  of  Gray,  his  co-surety,  and 
he  could  have  paid  it  off  and  controlled  it. 

3.  Because  when  the  judgment  should  have  been  entered, 
to- wit :  May  7,  1873,  Gray  was  solvent,  and  could  have  been 
coerced  to  pay  his  half  of  the  judgment,  and  he  has  since 
become  insolvent,  which  damages  and  discharges  Kennedy. 

4.  Because  the  failure  to  enter  judgment  from  May  7th, 
1873,  to  November  23d,  1877,  four  years  six  months  and 
sixteen  days,  increased  his  risk,  and  damaged  and  discharged 
him  in  this :  if  the  ji,  fa,  had  been  issued  at  the  time  re- 
quired by  law  against  him  and  Gray,  he  could  have  paid  it 
off  and  controlled  it  against  Gray,  who  was  solvent  on  May 
7th,  1873,  but  has  since  become  insolvent,  and  he  could  not 
collect  it  out  of  him,  neither  all  nor  any  part. 

6.  Because  when  the  judgment  was  i-endered  and  affirmed, 
and  for  a  considerable  time  subsequent  thereto,  the  Scofield 
Rolling  Mill  Company,  the  successor  of  the  Atlanta  Mining 
<ind  Rolling  Mill  Company,  was  solvent  and  able  to  pay  said 
judgment,  but  has  since  become  insolvent.  It  was  liable 
for  said  judgment,  and  could  have  been  forced  to  pay  it. 
The  failure  to  take  steps  to  collect  the  judgment,  and  to 
issue  execution,  or  to  enter  judgment  on  bond,  etc.,  dam- 
aged and  discharged  him. 

Counsel  for  plaintiff  in  fi,  fa,  moved  to  dismiss  the  affi- 
davit as  insufficient  in  law.  Counsel  for  Kennedy  moved 
to  quash  the  fi,fa,  because  no  judgment  had  been  entered 
on  the  supersedeas  bond. 

The  court  refused  to  dismiss  the  affidavit,  but  passed  an 
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order  quashing  thefi./a.y  and  sastaining  the  illegality  as  to 
the  first  ground,  whereupon  plaintiflE  infi.fa.  excepted. 

1.  The  main  controlling  question  in  this  case,  Is  whether 
the  execution  which  issued  in  favor  of  the  plaintiff  against 
the  Atlanta  Mining  and  Boiling  Mill  Company  as  principal, 
and  John  D.  Gray  and  Allen  Kennedy  as  securities,  on  a 
supersedeas  bond  in  a  case  carried  up  to  this  court,  in  which 
the  judgment  of  the  court  below  was  affirmed,  was  a  valid 
and  legal  execution  as  against  the  securities  without  a  for- 
mal judgment  having  been  entered  up  against  them  on  said 
supersedeas  bond.  The  solution  of  that  question  involves 
the  construction  of  the  act  of  the  general  assembly  of  the 
28th  of  October,  1870,  which  declares  that  when  the  judg- 
ment of  the  court  below  shall  be  affirmed  in  the  supreme 
court  "it  shall  and  may  be  lawful  for  the  party  gaining  said 
case  in  the  supreme  court  to  enter  up  judgment  against  the 
principal  and  his  securities  on  said  bond,  in  the  same  way 
and  manner  that  judgment  is  entered  up  on  appeal  bonds, 
or  bonds  given  for  the  stay  of  execution."  This  act  should 
be  construed  in  view  of  the  then  existing  law  in  relation  to 
entering  judgment  on  appeal  bonds,  or  bonds  given  for  the 
stay  of  execution.  By  the  8571st  section  of  the  Code  it  is 
declared,  that  in  all  cases  of  appeal,  where  security  has  been 
given,  the  plaintiff  or  his  attorney  may  enter  up  judgment 
against  the  principal  and  surety  jointly  and  severally,  etc. 
But  in  cases  in  which  bond  and  security  has  been  given  for 
the  stay  of  an  execution  for  sixty  days,  as  provided  by  the 
3661st  section,  and  after  the  expiration  of  tliat  time,  if  the 
judgment  is  not  paid,  execution  shall  then  issue  against  the 
party  and  his  security  without  further  proceedings  thereon. 
Code,  §3662.  Thus  it  will  bo  perceived  that  when  bond 
and  security  has  been  given  for  the  stay  of  an  execution 
(which  is  analagous  to  a  supersedeas  bond)  no  judgment  on 
the  bond  is  required  to  authorize  an  execution  to  issue  against 
the  party  obtaining  the  stay  of  execution  and  his  security, 
but  that  the  execution  shall  issue  against  such  party  and  his 
security  without  further  proceedings  thereon.     The  true 
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mcaDiDg  of  the  act  of  1870  was  to  declare  that 
^iniDg  his  case  in  the  supreme  court  mig'bt,  if 
;  proper  to  do  bo,  enter  ap  judgment  against  the 
nd  hie  securities  on  the  auperaedeas  bond  in  the 
[ind  manner  that  judgment  is  entered  up  on  ap- 
,  or  he  might  proceed  on  the  bond  as  on  bonda 
:he  stay  of  execution  ;  that  either  mode  of  pro- 
ould  be  lawful  and  binding ;  and  such  in  effect 
ling  of  this  court  in  Munroe  v».  Dumag,  42  6a., 
In  Y<yung  vs.  Wise,  45  Ga.,  81.  The  order,  there- 
ling  the  plaintiffs  ^./d.  was  error, 
seesarily  follows  from  the  view  that  we  have  taken 
Qtiff B^.y*ar.,  which  issued  on  the  gupenedeaa  Itond 
;ntua)  condemnation  money  in  the  cause,  that  tlio 
1  in  overruling  the  plaintiff's  motion  to  dismiss 
lant's  affidavit  of  ill^^lity.  The  defendant,  as 
anld  at  any  time  have  caused  the  execution  to  be 
d  conld  have  paid  it  off,  taken  control  of  it, 
»d  its  collection  out  of  the  property  of  the  par- 
'ere  liable  for  its  payment,  all  the  parties  to  the 
being  liable  for  the  payment  thereof,  in  the  same 
on  an  execution  issued  on  a  bond  given  for  the 
execution, 
judgment  of  the  court  below  be  reversed. 


CoMTEBS  va.  Field. 

aj  be  interrogated  as  to  the  state  of  his  feelings  towarde 
e  parties,  but  ft  is  not  competent  lo  inquire  into  the  cause 


.     Evidence.     Before  Judge  Hall,     Bartow  Sa- 
irt.    November  Adjourned  Term,  1877. 

d  in  the  decision. 

1,  &  WoFFOEn ;  A.  T.  Akerhah,  for  plaintiff  in 
1  Code,  §3876  ;  9  Ga.,  131. 
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A.  Johnson,  for  defendant,  cited  (that  discretion  of  court 
below  wonld  not  be  controlled)  Code,  §3714 ;  1  ITelly,  574 ; 
14  Oa.,  145 ;  11  /J,  831 ;  57  lb,  609 ;  Code,  §§3717,  3715 ; 
52  <?fl.,  480 ;  57  lb.,  829. 

Warnkb,  Chief  Justice. 

This  was  an  action  of  trover  brought  by  the  plaintiff 
against  the  defendant,  to  recover  the  possession  of  a  piano 
and  other  personal  property.  On  the  the  trial  of  the  case, 
the  jury,  under  the  charge  of  the  court,  found  a  verdict  for 
the  defendant.  A  motion  was  made  for  a  new  trial,  on  the 
grounds  therein  stated,  which  was  overruled,  and  the  plain- 
tiff excepted.  The  evidence  as  to  the  ownership  of  the 
property  was  conflicting. 

It  appears  from  the  record  and  bill  of  exceptions  that  the 
defendant  introduced  John  H.  Hyer  as  a  witness,  who  tes- 
tified to  an  admission  by  the  plaintiff  that  he  had  given  the 
property  in  dispute  to  the  defendant,  or  her  children. 

On  the  cross-examination,  he  said  that  he  had,  or  had  had, 
unkind  feelinsrs  to  the  plaintiff.  Defendant  asked  him  the 
cause  of  those  feelings.  To  this  inquiry  plaintiff  objected. 
The  court  overruled  the  objection,  and  permitted  the  wit- 
ness to  testify,  notwithstanding  the  objection,  as  follows : 

^^  I  had  a  disagreement  with  the  plaintiff  in  the  year 
1870  .  .  .  because,  for  one  thing,  he  monopolized  my 
daughter's  company,  and  I  did  not  like  it.  He  did  not  suit 
me  for  a  son-in-law.  He  attacked  me  about  it,  and  I  told 
him  I  could  not  think  of  his  marrying  my  daughter,  and 
that  he  was  not  the  kind  of  man  I  wanted  njy  daughter  to 
marry. 

^  Did  buy  some  mules  from  plaintiff,  and  gave  him  my 
note  for  part  of  the  purchase  money.  Did  not  threaten  to 
homestead  against  the  note  unless  he  would  take  cotton  at 
two  cents  above  the  market  price,  but  I  did  think  and  speak 
hardly  of  plaintiff,  because  the  note  I  had  given  for  the 
mules  had  been  altered  without  my  knowledge  or  consent, 
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tempt  to  retaia  or  make  a  lien  oo  the  males  by 
mething  in  the  note  that  was  not  there  when  it 

f  which  testimony  plainti2  objected,  the  admis- 
lich  was  one  of  the  main  grounds  of  error  insisted 
notion  for  a  new  trial,  which  was  overraled,  and 
)n  is,  was  that  evidence  admissible  }  According 
ng  of  this  court  in  Bishop  vs.  The  State,  9  Oa., 
idmission  of  that  evidence  was  error.  How  far 
nee  may  have  prejudiced  the  minds  of  the  jnry 
3  plaintiff  in  this  closely  contested  case,  it  is  im- 
<r  ns  to  know.  The  safe  conrse  is  to  adhere  to 
I  we  find  it,  and  exclude  the  evidence, 
judgment  of  the  court  below  be  reversed. 


Mtebs  &  Kabous  vs.  Pioquet. 

a  Junior  mortgage  to  take  precedence  of  an  uurecorded 
irtgage.  the  Junior  must  be  duly  recorded  wtthln  the  time 
d  by  law. 

^s,  Before  Judge  Pottlb,  Bichmond  Saperior 
.pril  Term,  1879. 

id  in  the  opinion. 

W.  T.  Davidsom;  H.  D.  D.  Twiqqs,  for  plaintiff 
cited  Code  §1957;    53   Oa.,  675;    54  lb.,  353, 

57  lb.,  347;  53  fb.,  89;  53  /*.,  414;  59  lb.,  256  ; 

0;  41  lb.,  302;  37  lb.,  392;  5  Otto,  18;  16  Wal- 
47  Me.,  513;  40    Ga.,  640;  56  lb.,  79;  Code, 

19;  24/ft.,805;  25 /J., 687;  13/&.,443;  Code, 

'90;  59  ffa.,  466;  4  Id.,  168;  iOlk,  589. 

ioHEM ;  A.  D.  PioQUBT ;  J.  Gahabl,  for  defendant, 
>'8  Dig.,  173 ;  Code,  §5145  ;  48  Ga.,  461 ;  49  /ft., 
ft.,  459 
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■ 

Jackbon,  Justice. 

In  this  case  Matilda  Picquet  held  the  senior  mortgage,  bat 
it  was  not  recorded  in  time ;  Myers  &  Marcns  held  a  junior 
mortgage,  also  not  recorded  in  time,  but  recorded  two  hours 
before  the  senior  was  recorded.  These  mortgages  contested 
for  the  proceeds  of  the  property  mortgaged,  in  the  hands  of 
the  sheriff ;  the  court  below  gav^e  it  to  the  senior  mortgage, 
and  the  question  is,  is  that  judgment  right?  . 

The  Code,  §1357,  declares  "  mortgages  not  recorded  within 
the  time  required  remain  valid  as  against  the  mortgagor, 
but  are  postponed  to  all  other  liens  created  or  obtained,  or 
purchases  made,  prior  to  the  actual  record  of  the  mortgage." 
The  statute  here  certified  is  found  in  Cobb's  Digest,  p.  172, 
and  shows  to  what  sort  of  lien,  if  created  by  mortgage,  the 
older,  unrecorded  in  time  mortgage  is  postponed.  That 
statute  reads :  "  Upon  failure  to  record  any  mortgage  as 
hereinbefore  required,  within  the  time  or  times  hereinbefore 
specified  for  recording  the  same,  that  then,  and  in  such  case, 
dl  judgments  obtained  before  the  foreclosure  of  said  mort- 
gage, and  also  any  mortgage  executed  after  the  same,  and 
dtdy  recorded,  shall  take  lien  on  the  said  mortgaged  prop- 
erty in  preference  to  the  said  mortgage."  So  that  construing 
the  statute  and  the  Code  together,  as  in  pari  materia^  it  is 
clear  that  the  younger  mortgage  must  be  duly  recorded 
within  the  time  the  law  requires  before  it  can  postpone  the 
elder.  Should  they  be  so  construed  together  ?  Unquestion- 
ably, unless  the  statute  is  superseded  by  the  Code ;  for  the 
constitution  of  1868  (Code,  §5115)  continues  the  statutes  ^^not 
superseded  by  said  Code,  though  not  embodied  therein"  as 
law.  This  act  of  1827  is  not  superseded  by  the  Code — this 
section  of  it,  we  mean  section  33,  because  it  can  stand  in 
entire  harmony  with  the  Code.  For  the  Code  postpones  the 
older  mortgage  when  not  recorded,  to  liens  created  after  its 
execution,  and  the  statute  enacts  that  if  that  lien  be  a  mort- 
gage, it  must  be  recorded  in  time.  Both  can  stand  to- 
gether, and  be  construed  together,  and  the  Code  will  not  be 
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lere  implication — and  thst  not  a  Btrong  mach  lese 
y  implication — to  repeal  or  enpereede  the  statute, 
therefore,  that  the  older  mortgage  had  the  better 
that  the  case  was  raled  right  by  the  conrt  below. 
!nt  affirmed. 


Hawkinb  vs.  Betel. 

deoce  to  attach  a  condition  to  &  deed  is  iDadmiBsible  in  the 
if  proper  pleadings  for  that  purpose- 
licb  seeks  to  attach  such  condition,  and  which  does  not  set 
eed,  nor  otherwise  show  why  It  does  not  express  the  tme 
is  detnurrfible. 

«.    Equity.     Before  Judge  Bartlett.    Pike  Sn- 
irt.     April  Adjourned  Term,  1878. 

d  in  the  decison. 


oTD ;  Alford  &  McDakibl,  for  plaintiff  in  error, 
I,  §2690;  20  Ga.,  723;  24  /A.,  333;  36  Ih.,  669; 
1 ;  2  Story'a  Eq.,  235. 

CNT ;  Cl&bk  &  Pack,  for  defendant,  cited  Code, 
Ga.,  410 ;  34  lb.,  355 ;  89  /*.,  550. 

Chief  Justice. 

B  a  bill  filed  by  complainant  against  the  defend- 
lich  she  alleged  that  she  and  her  husband  were 
I ;  that,  ia  1867,  she  then  being  a  widow,  inter- 
ith  Thomas  Hawkins,  who  was  a  widower,  and 

of  eighty  acres  of  land  ou  which  be  resided ; 

the  year  1870,  or  1871,  the  said  Thomas  was  in- 
;be  defendant  to  make  a  deed  of  gift  to  said  land 
on  the  express  condition  that  be  would,  out  of 
)f  said  land,  support  complainant  and  the  said 
ler  haeband,  daring  their  natural  lives,  although 
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The  State  t«.  Cupen. 

210  snch  agreement  is  stated  in  said  deed,  so  far  as  com- 
plainant can  find  ont,  he  having  said  deed  in  his  pos- 
session, (nor  is  it  alleged  that  any  snch  agreement  was  made,) 
and  that  owing  to  her  advanced  age  and  feeble  health,  she 
is  nnable  to  go  to  Zebulon  and  examine  the  records ;  that 
the  rent  of  said  land  is  wortli  $75.00  per  annnm,  and  that 
defendant  refuses  to  appropriate  any  part  thereof  to  her 
support,  and  prays  that  he  may  be  decreed  to  sapport  her. 
The  complainant  also  alleges  that,  on  the  27th  of  De- 
cember, 1876,  her  said  husband  departed  this  life,  leaving 
no  property,  no  will,  and  there  has  been  no  administration, 
for  the  reason  that  he  had  nothing  to  be  administered. 
When  the  case  was  called  for  trial,  the  court,  after  hearing 
complainant's  parol  evidence,  ruled  it  out,  and  the  defend- 
ant then  made  a  motion  to  dismiss  the  complainant's  bill  for 
want  of  equity.  The  court  sustained  the  motion,  and  the 
complainant  excepted. 

Assuming  that  the  proper  parties  were  before  the  court, 
there  was  no  error  in  dismissing  the  complainant's  bill. 
Neither  the  deed  nor  a  copy  thereof  was  before  the  court, 
consequently  it  did  not  appear  whether  it  was  made  upon  a 
good  or  valuable  consideration.  According  to  the  facts  as 
disclosed  in  the  record,  it  was  an  attempt  to  annex  a  con- 
dition to  a  deed  for  land  by  parol  evidence,  there  being  no 
allegation  in  complainant's  bill  to  lay  the  foundation  for 
the  introduction  of  such  evidence,  which  parol  evidence, 
the  record  shows,  was  offered  by  the  complainant  and  ruled 
out  before  the  motion  to  dismiss  the  bill  was  made. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Thb  State  of  Geobgia  vs.  Oafsbs. 

Where,  in  a  crimiDal  case,  the  solicitor-general  makes  a  motioni  the 
object  of  which  is  to  commit  the  defendant,  or  require  him  to  give 
new  bail,  the  decision  of  the  court  thereon  is  not  reviewable  hj  writ 
of  error  to  this  court  at  the  instance  of  the  state. 
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The  SMIa  M.  Caper*. 

al  law.  Practice  in  the  Sapreme  Court.  Before 
[BSoH.  Kiehmoad  Superior  Court.   April  Adjoum- 

1878. 

fid  in  the  opinion. 

DuTCHER,  solicitor-general,  for  plaintiff  in  error, 
le  §i727;  2tfa.,  137;  58  Ih.,  196;  56  lb.,  439:  24 
51  Ih.,  158 ;  58  /*.,  341 ;  Code,  p.  946,  rule  11 ; 
9 ;  Code,  §§4011,  4026,  4743,  4743,  4747. 

!.  Black;  S.  F.  Webb,  by  brief,  for  defendant, 
'elly,  139  ;  4  Oa.,  332. 

Justice. 

as  a  motion  of  the  solicitor-general  to  require  new 
e  case  had  been  continued,  and  the  defendant  was 
nd  to  appear ;  tlie  solicitor-general  thought  the 
efficient  and  illegal,  because  the  officers  of  court 
mil ;  the  court  held  the  bond  legal.  Without  pass- 
that  question,  we  think  that  this  judgment  of  the 
wnrt  cannot  be  brought  to  this  court  for  review, 
ispose  of  the  case  in  that  way. 
L  4251  of  the  Code  declares  that  "  either  party  id 
cause,  and  the  defendant  in  any  criminal  proceed- 
e  superior  courts  of  this  state,  may  except,"  etc 

a  criminal  prolieeding,  and  while  the  defendant 
cept  the  state  cannot,  because  the  statute  does  not 

it,  and  wo  know  of  no  law  which  docs.  Besides, 
ly  an  interlocutory  or  ancillary  proceeding  towards 
le  defendant  to  trial,  and  it  is  probable  he  will  be 
lionid  he  not  be  present  to  await  his  trial,  then  on 
ing  for  money,  to  forfeit  this  recognizance,  the  case 
ade  and  reviewed  here.  Therefore  the  judgment 
d,  without  regard  to  the  merits  of  the  point — 
le  point  made  has  been  ruled,  we  believe,  with  the 

)W. 

ent  affirmed. 
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FatUIo  v.  Smith  *  Clifford. 

« 

Patillo  vs.  Smith  &  Cliffobd. 

1.  Where,  to  a  suit  on  a  due-bill,  defendant  pleaded  tliat  it  was  given 
for  merchandise  sold  by  weights  and  measures,  and  that  plaintiffs, 
who  were  merchants,  had  not  had  their  weights  and  measures  tested 
as  required  by  law,  the  onug  was  on  the  defendant  to  establish  the 
absence  of  proper  testing  so  set  up. 

2.  Payment  by  one  person  of  the  debt  of  another,  without  the  consent, 
request,  or  knowledge  of  the  latter,  cannot  be  allowed  as  a  set-off 
in  a  suit  by  the  latter  against  the  former  on  a  due-bill. 

8.  Damages  awarded  for  bringing  this  case  up  for  delay  only. 

Onits  probcmdi.  Set-off.  Debtor  and  creditor.  Prac- 
tice in  the  Sapreme  Court.  Before  Judge  Undehwood. 
Floyd  Superior  Court.     January  Adjourned  Term,  1878. 

Smith  &  Clifford  brought  complaint  against  Patillo  on  a 
due-6ill.  Defendant  pleaded  that  the  due-bill  was  given 
for  family  supplies,  such  as  sugar,  coffee,  etc.,  which  were 
sold  by  weights  and  measures  which  had  never  been  tested 
as  required  by  law.  Defendant  also  pleaded  a  set-off,  on 
account  of  a  gas  bill  paid  by  him  for  plaintiffs. 

The  evidence  on  behalf  of  defendant  was,  in  brief,  as 
follows:  Plaintiffs  were  merchants  doing  business  in 
Bome ;  the  due-bill  was  given  by  defendant  for  ^^  family 
supplies"  bought  by  him ;  the  county  had,  and  still  has, 
standard  weights  and  measures ;  defendant,  who  was  super- 
intendent of  a  gas  company,  settled  a  gas  bill  of  plaintiffs 
due  to  the  company,  of  $9.00.  He  did  it  with  the  expec- 
tation that  he  would  be  allowed  a  credit  for  that  amount. 

Plaintiffs  produced  the  due-bill,  and  showed  that  de* 
fendaut  had  admitted  the  debt,  but  stated  that  he  intended 
to  file  a  plea  to  gain  time. 

The  jury  found  for  plaintiffs.  Defendant  moved  for  a 
new  trial  on  the  following  among  other  grounds  : 

(1.)  Because  the  court  charged  that  the  onus  of  proving 
the  illegal  measurements  was  on  defendant,  and  refused  to 
charge  to  the  contrary. 

(2.)  Because  the  court  charged  that  if  the  defendant  paid 
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pMino  m.  Bmltl)  A  aiBoTd. 

ill  for  plaintiffs,  without  their  consent,  reqaeat, 
ige,  he  was  not  entitled  to  plead  it,  and  have  it 
set-off. 
:ion  was  overraled,  and  defendant  excepted. 

)l&m  ;  J.  Bbanhau,  for  plaintiff  in  error,  cited  as 
On  charge  as  to  onua,  10  Oa.,  570;  27  76.,  75, 
b.,  150;  Code,  §1589;  47  (?a.,  25.  On  eet-off, 
10,  2901,  3261;  51  Oa.,%1. 

)  SurrH ;  J.  R.  Towebs,  for  defendante,  cited  as 
On  (wiM*,  Code,  §3758.  On  setoff,  Chitty  on 
(8  Am.  £d.)512;  1  Parsons  on  Contracts,  394. 
!,  Code,  §4251 ;  38  Ga.,  654 ;  Code,  §3871  ;  1 
;  37  ffff.,  428;  15  ZJ..  160. 

Ohief  Justice. 

lintiffa  ened  the  defendant  on  a  dae-bill  for 
.  being  for  amount  dne  them  on  account  of  fam- 
«  to  this  date— let  of  May,  1875.  The  defendant 
at  the  plaintiffs  were  grocery  merchanta,  and  eold 
lie  and  retail ;  that  said  dne-bill  was  given  for 
es  as  were  aold  by  weight  and  meaaure,  and  that 
lid  sell  said  articles  by  weight  and  meaaare  with- 
aving  their  said  weights  and  measures  tested  as 
y  law.  On  the  trial  of  the  case,  the  jary,  nnder 
I  of  the  court,  fonnd  a  verdict  for  the  plaintiffs 
loant  of  their  chum.  A  motion  for  a  new  trial 
on  the  grounds  therein  stated,  which  was  over- 
the  defendant  excepted. 

inrden  of  proof  was  on  the  defendant  to  show  that 
ly  supplies,"  for  which  the  due-bill  was  given, 
to  him  by  the  plaintiffs,  by  weight  and  measnre, 
on  of  section  1589  of  the  Code  ;  therefoi« 
no  error  in  the  chai^  of  the  coart,  nor  in  its  po- 
large  as  requested,  in  relation  to  that  point  in  the 
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IB^ -  -  _, 

Walters  or.  Haxsrove,  commiiisioDer,  et  al, 

_ — — — ^_ 

2.  There  was  no  error  in  the  charge  of  the  conrt  in  view 
of  the  evidence  in  the  record,  that  "  if  the  defendant  paid 
off  a  gas  bill  for  plaintiffs,  without  their  consent,  re- 
quest, or  knowledge,  he  was  not  allowed  to  plead  it  and 
have  it  allowed  as  a  set-off." 

3.  In  view  of  the  evidence  in  the  record,  there  was  no 
error  in  overruling  the  defendant's  motion  for  a  new  trial,  and 
inaBinuch  as  it  appears  from  that  evidence  that  the  defend- 
ant said  ^^  that  he  was  going  to  file  a  plea  in  this  case,  but 
he  did  not  expect  to  accomplish  anything  by  it,  all  that  he 
wanted  was  to  gain  time,  that  the  note  was  just,  and  he 
owed  the  money,"  therefore,  let  the  judgment  of  the  court 
below  be  affirmed,  with  ten  jp^r  cent  damages  for  delay  in 
bringing  the  case  up  to  this  court,  as  provided  by  the  4286 
section  of  the  Code. 

Judgment  affirmed  with  damages. 


Walters  vs.  Haroeove,  commissioner,  et  al. 

The  sale  of  property  by  commissioner  or  master  iq  chancery  is  always 
subject  to  confirmation  or  rejection  by  the  chancellor,  and  a  large 
discretion  is  given  him  in  the  premises;  and  where  the  entire  prop- 
erty 18  sold  in  parcels,  and  yet  these  parcels  are  connected  together 
80  that  the  price  or  purchase  of  one  piece  is  dependent  somewhat  on 
that  of  another,  and  where  the  purchaser  of  one  parcel  had  failed  to 
comply  with  the  terms  of  sale,  and  the  commissioner  had  sold  all 
over  again,  that  discretion  is  not  abused  in  confirming  the  last  sale 
and  rejecting  the  first  bid ;  especially  when  the  chancellor  offered  to 
have  all  re-sold  if  the  bidder  at  the  first  sale  desired  it. 

Sales.    Equity.     New  trial.    Before  Judge  Underwood. 
Floyd  Superior  Court.     January  Adjourned  Term,  1878. 

Hargrove  was  appointed  commissioner  by  the  superior 
court  of  Floyd  county  to  sell  the  property  of  the  Ridge 
Valley  Iron  Company,  which  was  in  litigation.  He  offered 
the  land  at  cash  sales  in  parcels.  The  first  was  bid  off  by 
one  Elliott,  and  the  second  was  put  up  and  bid  off  by  Wal- 
ters. Elliott,  however,  failed  to  pay  the  cash,  and  the  com- 
18 
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misBioner  tlionght  it  beat  to  re-sell  the  whole  land,  which  he 
did.  Walters  objected  and  tendered  the  amonnt  of  bis  bid, 
but  the  com m i 68 i oner  nevertheless  re-aold.  On  the  second 
sale  the  lot  bionght  more  than  on  the  first.  Walters  filed 
objections  to  the  commissioner's  report  of  sale.  The  court 
snstained  the  sale,  but  offered  to  order  a  re  sale,  if  he  wonld 
petition  therefor.     He  declined  to  do  bo,  and  excepted. 

Daniel  S,  Printup,  for  plaintiff  in  error,  cited  15  M.  & 
W.,  367  ;  Code,  §§2619-2630;  Benj.  on  Sales,  §|472,  473. 

Joel  Branham,  for  defendant,  cited  (as  to  discretion  of 
chancellor  in  snch  mattern)  Daniel's  Ch.  Pr.,(4  Ed.)  1285- 
12S7,  1274  ;  Rorer  on  Jud.  Sales.  §^104,  124,  129 ;  High  on 
Kec'rs.,  199 ;  Bonv.  L.  Die, ''  Judicial  Sales ;"  4  Wash.  0.  C, 
922. 

Jackson,  Justice. 

It  will  be  seen  that  these  parcels  of  land  were  parts  of  one 
main  tract  for  one  great  mannfactnring  enterprise,  and  the 
commissioner  in  equity  thought  it  best  to  sell  the  whole 
estate  at  one  time,  and  when  one  bidder  failed  to  comply  to 
sell  all  over.  The  first  bidder  who  was  ready  to  pay  for  his 
purchase  complained,  but  the  chancellor  confirmed  the  last 
sale.  We  think  he  was  anthorized  to  do  so.  A  lar^  dis- 
cretion is  vested  in  him  in  passing  on  these  equity  sales. 
The  sale  is  never  consummated  until  be  does  conlirm  it,  and 
in  the  order  here  this  reservation  is  expressly  made.  Rorer 
on  Judicial  Sales,  §§104, 124, 129 ;  High  on  Rec.,  137 ;  Dan'Is 
Chan.  Prac,  §^1274,  I2S5  6-7. 

But  the  record  shows  that  the  chancellor  gave  the  first 
bidder,  Walters,  the  option  to  try  again,  which  he  refnsed 
or  declined.  Ife  was  hard  to  please.  We  think  that  the 
court  did  exactly  right,  and  must  affirm  the  jndgment.  The 
property,  as  a  whole,  brought  several  hundred  dollars  more 
by  the  re-salo.  and  nobody  was  illegally  hurt. 

Judgment  attinned. 
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Dennis  w.  Smith. 

Dennis  vs.  Smith. 

Assumpsit  by  the  distributee  of  an  estate  against  a  purchaser  of  prop- 
erty from  the  administratrix,  alleging  that  payment  had  been  fraud- 
ulently made  in  worthless  railroad  stock,  and  that  the  administratrix 
refused  to  sue  for  the  purchase  money,  is  demurrable,  the  adminis- 
tratrix not  being  a  party  to  the  suit,  and  there  being  no  allegation 
that  she  and  her  sureties  were  insolvent. 

Administrators  and  executors.  Parties.  Actions.  Be- 
fore Judge  Buchanan.  Coweta  Superior  Court.  March 
Term,  1878. 

Dennis  brought  suit  against  Smith.  He  alleged  that  his 
father  died  leaving  his  mother  and  himself  the  only  dis- 
tributees of  the  estate;  that  his  mother  became  the  admin- 
istratrix, and  made  the  sale  of  personalty  set  out  in  the 
decision. 

Defendant  demurred  to  the  declaration,  among  other 
reasons,  because  of  non-joinder  of  the  administratrix,  and 
because  there  was  no  allegation  of  insolvency.  The  de- 
murrer was  sustained,  and  plaintiff  excepted. 

John  S.  Bigby,  for  plaintiff  in  error,  cited  19  6^a.,  130; 
46  /*.,  34 ;  57  /&.,  418 ;  Law  &  Eq.  Rep'tr.,  July  18, 1877, 
p.  62 ;  1  Story's  Eq.  Juris.,  §§424,680,581 ;  19  Ga,,  94 ; 
Code  §315]  ;  3  KeUy,  581 ;  26  N.  J.  Eq.,  182 ;  28  Id.,  66 ; 
100  Mass.,  382 ;  2  Paige,  202 ;  7  Johns.  Ch.,  150 ;  Code, 
;,  3152,  3082,  2330,  2535;  19  Ga.,  132-3. 


No  appearance  for  defendant. 

Wabnek,  Chief  Justice. 

This  was  an  action  of  assumpsit  brought  by  the  plaintiff 
against  the  defendant  to  recover  a  sum  of  money  alleged 
to  be  due  in  consequence  of  his  receipt  of  certain  cot- 
ton from  the  administratrix  of  the  estate  of  Green  K. 
Dennis,  deceased,  and  making  sale  thereof  for  his  own  use 
and  benefit,  and  failing  to  account  therefor  to  the  plaintiff. 
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Hnntington  vs.  ChiBholm. 


as  one  of  the  distributees  of  said  estate,  and  alleging  that 
said  administratrix  refuses  to  sue  the  defendant  for  the  re- 
covery of  the  money  for  which  the  cotton  belonging  to 
said  estate,  was  sold  by  defendant,  who,  it  is  alleged,  fraud- 
ulently paid  said  administratrix  in  certain  railroad  stock 
which  was  worthless,  etc.  The  defendant  demurred  to  the 
plaintiffs  declaration,  which  demurrer  the  court  sustained, 
and  the  plaintiflE  excepted.  There  was  no  error  in  sustain- 
ing the  defendant's  demurrer  to  the  plaintiffs  declaration — 
inasmuch  as  it  is  not  alleged  that  the  administratrix,  or  her  | 

securities  on  her  bond,  are  insolvent,  and  because  she  is  not 
made  a  party  to  the  suit  in  order  that  she  may  be  heard  as 
the  legal  representative  of  the  estate. 

Let  the  judgment  of  the  court  below  be  aflSrmed. 


HUNTINQTON  V8.  ChISHOLM. 

1.  Of  a  crop  not  planted  no  complete  sale  can  be  made. 

2.  If  the  crop  was  planted,  and  the  contract  of  sale  made  in  the 
spring,  of  fifteen  hundred  pounds  of  cotton  out  of  such  crop,  and 
the  same  did  not  embrace  the  whole  crop,  or  any  particular  part 
thereof — such  as  the  part  first  gathered,  etc.,  then  there  was  no 
sufficient  identification  to  pass  title  as  against  a  bona  fide  pur- 
chaser, to  whom  one  bale  of  the  cotton  was  sold  and  delivered  by 
the  same  vendor. 

8.  Homestead  papers  are  admissible  for  the  purpose  of  showing  any 
admissions  made  therein  against  the  interest  of  the  person  who 
prepared  them. 

Vendor  and  purchaser.  Sales.  Contracts.  Evidence. 
Before  Judge  Underwood.  Polk  Superior  Court.  Febru- 
ary Term,  1878. 

To  the  report  contained  in  the  opinion  it  is  only  neces- 
sary to  add,  that  defendant  tendered  in  evidence  proceed- 
ings di'awn  by  plaintiff  as  attorney  for  the  common  vendor, 
to  take  a  homestead  including  the  cotton  now  in  controversy, 
filed  after  the  alleged  sale  to  him.  This  evidence  was 
rejected  by  the  court,  and  this  is  one  of  the  errors  com- 
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inlliigutii  «.  Clilaholm. 


plained  o£.     The  sale  forming  the  basis  of  controversy  was 
generally  of  one  bale  of  cotton. 

Itt  F,  Thompson  ;  Blanob  &  Kino,  by  E.  N",  Beoyleb, 
for  plaintiff  in  error,  cited  (on  validity  of  sale)  55  tfa.,  5Sfl : 
58  Ik.  574 ;  Code,  §1950 ;  6  Oa.,  554, 563, 5fl3  ;  20  /A.,  578 ; 
30/A.j  637;  25  Ih.,  215;  58  lb.,  63  ;  Code,  §1593. 

N^o  appearance  for  defendant. 

JicsBotr,  Joetice. 

CbiBholm  sned  Huntington  for  fifteen  hundred  pounds 
of  cotton,  raised  by  the  vendor,  another  CluBholm,  upon  his 
land.  The  contract  of  sale  to  Chisholm  was  made  some 
time  early  in  the  year,  and  it  is  ancertaiii  whether  the  cot- 
ton was  planted  ;  no  particniar  part  of  the  crop  was  sold, 
snch  as  the  first  1,500  pounds  gathered  from  the  cotton  in  a 
certain  field,  or  otherwise,  so  as  to  be  identified,  and  a  home- 
stead exemption  by  which  this  cotton  was  set  apart  to  the 
vendor,' prepared  by  the  purchaser,  Chisholm,  long  after 
the  alleged  purchase  by  bim,  was  rejected  by  the  court. 
Hundngton  afterwards  bought  the  cotton,  and  it  was  deliv- 
ered to  him.  The  court  charged  that  the  oldest  title  would 
take,  and  the  jury,  of  conrse,  found  for  Chisholm ;  and 
Huntington  complains  of  the  charge  and  the  verdict,  and 
the  refusal  of  the  court  to  grant  a  new  trial. 

1.  There  can  be  no  sale  of  an  unplanted  crop,  or  any  part 
theiBof.     55  Co.,  543,  586. 

2.  The  thing  sold  must  be  so  separated  from  the  mass  or 
described  aa  to  be  capable  of  identification.  51  ^a.,  553; 
55  Oa.,  543. 

3.  The  plaintiff  long  after  the  alleged  sale  to  him  pre- 
pared exemption  papers  for  the  vendor,  in  which  the  title 
to  the  cotton  was  alleged  to  be  still  in  his  vendor.  It  was 
an  admission  against  the  validity  of  his  purchase,  and  ought 
to  have  gone  to  the  jury  for  what  it  was  worth. 
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Twiggs  vs.  Hardwick. 

For  these  reasons  we  reverse  the  judgment,  and  order  a 
new  trial. 
Judgment  reversed. 


Twiggs  vs.  Hardwick. 

1.  Where  a  constable  was  specially  deputized  by  the  sheriff,  and 
sworn  in,  for  the  purpose  of  serving  a  particular  writ,  he  became  a 
de  facto  deputy  sheriff,  and  service  by  him  was  legal. 

2.  Where  personal  service  has  been  effected,  objections  to  the  author- 
ity of  the  serving  officer,  after  judgment,  are  not  favored. 

OflScers.  Service.  Practice  in  the  Superior  Court.  Be- 
fore Judge  Underwood.  Richmond  Superior  Court.  April 
Adjourned  Term,  1878. 

Reported  in  the  decision. 

H.  D.  D.  Twiggs,  for  plaintiff  in  error,  cited  Code,  §3339 
290,470;  acts  1874,  p.  78 ;  4  Oa.y  512;  20 /*.,  748;  44 
7ft.,  457;  5  7ft.,  244. 

C.  11.  Cohen  ;  M.  P.  Foster,  for  defendant,  cited  acts 
1874,  p.  79 ;  1  Bouv.  L.  Die.  "Deputy ;"  3  Kelly,  1 ;  Code, 
§§145,  147,  163,  155,  290  ;  2  Spears,  138  ;  1  Bouv.  L.  Die-, 
"  Facts  ";  20  Ga.,  746  ;  9  /ft.,  314 ;  44  /ft.,  454  ;  Strobh.,  96  ; 
9  Johnson,  133 ;  7  /ft.,  549 ;  3  /ft.,  431 ;  12  /ft.,  296 ;  9 
Cow.,  26, 182 ;  7  /ft.,  402  ;  7  Ga.,  418. 

Warner,  Chief  Justice. 

On  the  2d  day  of  April,  1877,  Charies  C.  Hardwick  ob- 
tained a  judgment  in  the  county  court  of  Richmond  county, 
against  the  firm  of  Chaflfee  &  Twiggs,  partners  engaged  in 
planting  in  Richmond  county. 

On  the  2l6t  of  Marcli,  1878,  one  of  said  firm,  John  D. 
Twiggs,  by  his  attorney  at  h\w,  after  giving  due  and  legal 
notice  of  the  same  in  writing,  filed  his  motion  in  the  said 
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county  court  to  set  aside  said  judgment,  on  various  gi-oiinds. 

The  ground  cliiefly  relied  on,  wiis  that  tlie  person  who 
served  the  writ,  upon  which  said  judgment  was  predicated, 
upon  said  Twiggs,  was  neither  the  sheriff,  nor  one  of  his 
deputies,  bat  only  a  county  constable,  and  tiierefore  had  no 
lefjal  power  to  serve  said  writ,  or  any  process  of  the  supe- 
rior court.  That  said  service  by  said  constable  was  no 
service  in  law,  and  that  the  same  was,  void,  Tiiat  movant 
not  having  had  his  day  in  court,  tlie  judgment  rendered 
against  him  was  invalid,  and  should  lie  set  aside. 

On  the  3d  day  of  April,  1878,  the  said  motion  was  heard 
before  the  said  county  court,  and  the  same  was  refused, 
and  movant  entered  an  appeal  to  the  superior  court  of 
Richmond  county,  and  at  the  April  adjourned  term,  1873, 
of  said  court  said  cause  came  on  to  be  heard. 

After  the  jury  was  impanneled  to  try  the  issue,  counsel 
for  movant  announced  to  the  court  that  he  would  strike  all 
the  grounds  in  said  motion  except  the  one  above  set  forth, 
which  was  permitted  by  the  court,  and  the  cause  proceeded 
upon  that  sole  ground. 

The  evidence  disclosed  that  there  had  been  personal  ser- 
vice of  a  copy  writ  in  the  case  of  Jlarilwkk  ?;«.  Ohiiff,'ti  & 
Tmggn,  upon  movant,  John  D.  Twigg:),  by  one  U.  W.  liugg, 
a  coanty  constable  ;  that  said  constable  signed  the  entry  as 
deputy  sheriff;  that  he  was  a  county  constable  only  of 
Richmond  county  at  the  time  of  said  service  ;  that  he  did 
not  then,  nor  did  he  ever,  hold  the  office  of  sheriff,  or  deputy 
sheriff,  of  Richmond  county. 

It  was  also  shown  that  there  was  no  appearance  and 
pleading  by  either  Chaffee  or  Twiggy,  and  that  the  said 
judgment  in  favor  of  Ilardwick  against  said  Jirm,  was  ren- 
dered by  default. 

It  further  appeared,  by  the  testimony  of  the  sheriff  of 
Kiehmond  county,  Chas.  H.  Sibley,  that  lie  handed  t!ie  writ 
to  said  Bugg,  and  requested  him  to  serve  the  same.  That 
lie  required  no  bond  from  him,  and  was  unuble  to  say  posi- 
tively whether  he  swore   him  to  perform  this  special  duty, 
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bnt  his  best  recollection  is  that  he  was  sworn  in  as  deputy 
to  perform  that  special  duty. 

Movant  here  closed,  and  defendant  offered  R  W.  Bngg 
as  a  witness,  who  testified  as  follows: 

"  I  was  county  constable  of  Richmond  county  at  the  time 
I  served  the  writ  in  this  case,  and  am  still  county  constable; 
I  served  movant  personally  with  a  copy  of  the  writ ;  am 
certain  that  1  never  before  served  any  writ,  except  the  one 
in  question,  and  have  never  done  so  since ;  I  was  deputized 
to  serve  this  paper  only,  and  was  sworn  in  to  perform  that 
duty." 

Defendant  here  closed,  and  after  argument  the  court 
charged  the  jury  that  if  they  believed  that  Bugg  actually 
served  the  movant,  John  D.  Twiggs,  personally,  with  a  copy 
of  the  writ  upon  which  the  judgment  was  founded,  he 
(Bugg)  was  a  defaeto  officer,  the  service  was  legal,  and  the 
judgment  binding.     To  which  charge  movant  excepted. 

The  court  further  charged  the  jury,  that  if  they  believed 
that  Bugg  signed  himself  "deputy  sheriff,"  but  was  only 
specially  deputized  by  the  sheriff  to  serve  said  writ,  and  did 
serve  movant  personally,  and  movant  did  not  come  into 
court,  and  set  up  as  a  defense  that  he  was  not  legally  served, 
it  was  too  late  to  take  advantage  of  the  alleged  want  of 
proper  service ;  and  as  the  person  serving  said  paper  was  a 
th'facto  officer,  the  judgment  was  valid,  and  you  will  so  find 
by  your  verdict.     To  which  charge  movant  excepted. 

The  jury  then  retired,  and  rendered  the  following  ver- 
dict: *'  We,  the  jury,  find  the  judgment  in  this  case  valid 
and  binding. "  Movant  therefore  filed  his  bill  of  excep- 
tions to  the  said  charges  and  rulings  of  the  court,  and  assigned 
the  same  as  error. 

1.  The  question  made  in  this  case  is,  whether  the  judg- 
ment should  be  set  aside  now  as  being  void  for  want  of  ser- 
vice upon  the  defendant  therein,  on  the  statement  of  facts 
contained  in  the  record  and  bill  of  exceptions?  It  is  true 
that  constables  cannot  be  sheriffs,  nor  sheriffs'  deputies,  so  as 
to  constitute  tliem  such  officers  dejure.   Code,  §470.   But  in 
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thU  case,  Bngg,  although  he  was  a  cooBtable,  in  making 
the  Bervice  upon  the  defendant  acted  in  the  capacity  of  a 
deputy  sheriff,  and  under  color  of  office  as  such  deputy 
filieriff,  having  been  deputized  by  sheriff  Sibley,  and  sworn 
in  to  perform  the  special  duty  of  serving  the  defendant 
with  process  in  the  suit  in  which  the  judgment  was  ren- 
dered. According  to  the  rnling  of  this  court  in  Ilinton 
w.  Lindsay,  20  Ga.,  746,  and  in  Blount  vs.  WeUs,  55  Ga., 
S82,  the  service  on  the  defendant  should  bo  held  good  as 
having  been  made  by  a  de  facto  officer, 

2.  Besides,  the  defendant  was  personally  served  with 
process  by  one  who  was  acting  as  deputy  sheriff  in  making 
that  service,  bat  failed  to  appear  at  court  and  make  any  ob- 
jection to  the  service,  and  laid  by  until  after  judgment  was 
rendered  against  him,  and  now  seeks  to  set  that  judgment 
aside  on  the  ground  that  lie  was  not  served  with  process. 
The  courts  do  not  and  should  not  favor  such  tardy  applica- 
tions.    See  DdHbing  vs.  Jenkins,  51  Ga.,  203. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Calhoun  et  al.  vs.  Marshall,  trustee. 

Upon  a  contrAct  to  pay  in toreet  annually  on  tbe  IStb  of  Hay,  the  ioter- 
eai  90  promised  may  be  sued  tor  and  recovered  without  regard  to  the 
lime  when  the  principal  debt  falls  due  ;  and  upon  such  annual  inter- 
est so  promised  to  be  p.iid,  inlerest  la  due  and  collectible  from  the 
time  the  annual  inatallment  of  interest  should  have  been  paid  up  to 
the  time  payment  was  actually  made. 

Contracts.  Interest  and  usury  Before  Judge  McCutchen, 
Bartow  Superior  Court.    January  Term,  1878. 

Marshall,  trustee,  (the  assignee  of  the  original  payee)  pro- 
ceeded to  foreclose  a  mortgage  made  to  secure  three  notes 
all  of  the  following  form,  and  differing  only  in  amounts  and 
dates: 

"  (e,000.00.  We,  oreilher  of  us,  promise  to  pay  J.  W.  W.  Marshall,  or 
order,  the  sum  of  nine  thousand  dollars  (f9,000.00)  for  value  received,  in 
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three  equal  annual  iostallinents  ;  the  first  payment  of  three  thousand 
dollars  ($3,000.00)  to  be  due  on  or  before  the  15th  day  of  May.  1870  ;  the 
second  payment  of  three  thousand  dollars  ($3,000.00)  to  be  due  on  or  be- 
fore the  15th  day  of  May,  1871  ;  the  third  payment  of  three  thousand 
dollars  ($3,000.00)  to  be  due  on  or  before  the  15th  day  of  May,  1873.  with 
interest  payable  annually  from  the  15th  day  of  May,  1869.  Witness 
oar  hands  and  seals  this  10th  day  of  June,  1869. 

(Signed)  J.  J.  Calhoun, 

W.  C.  Sayrk,'* 

By  consent,  the  case  was  submitted  to  the  court  without  a 
jury.  He  held  that  interest  became  due,  annually,  on  May 
15,  and  itself  bore  interest  from  that  time ;  and  gave  judg- 
ment accordingly.    Defendants  excepted. 

A.  Johnson,  for  plaintiflEs  in  error,  cited  8  Mass.,  4r55 ;  2 
Cush.,  92 ;  10  Leigh,  481-484 ;  1  Binney,  165 ;  13  Met.,  65. 

Dabnev  &  FoucHE,  for  defendant,  cited  37  Ga.^  390 ;  9 
Iowa,  328 ;  1  N.  H.,  179 ;  2  Nott  &  McC,  38 ;  2  Hill,  (S.  C.) 
408;  3  Kichardson,  125 ;  3  GiU.,  459 ;  Cam.  &  Nor.,  (N.  C.) 
357. 

Jackson,  Justice. 

The  sole  question  made  by  this  record  is  whether  notes, 
the  interest  on  which  was  made  due  and  payable  annually 
at  a  certain  date  each  year,  bore  interest  upon  the  annual 
interest  so  due,  as  well  as  upon  the  original  principal  on  the 
final  calculation  of  balance  due  on  said  notes. 

Our  Code,  §2056,  provides  that  "all  liquidated  demands, 
where,  by  agreement  or  otherwise,  the  sum  to  be  paid  is 
fixed  or  certain,  bear  interest  from  the  time  the  party  is 
liable  and  bound  to  pay  them."  These  annual  sums  for 
interest  are  fixed  and  certain,  and  the  party  was  bound 
to  pay  them  on  the  15th  of  May  each  year;  so  that 
the  liability  for  interest  is  within  the  words  of  the 
act.  If  notes  for  this  annual  interest  had  been  separately 
given,  they  could  have  been  sued  for  and  recovered  sepa- 
rately from  the  principal ;  and  such  notes  would  have  borne 
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interest.  Wbat  difference  can  it  make  that  the  same  contract 
asclearly  expressed  in  the  same  paper  where  the  promise 
also  made  to  pay  the  principal  debt  at  a  time  certain  ! 
Suit  conld  have  been  brouglit  for  the  interest  on  the  15th  of 
May  of  each  year  a3  well  on  these  ason  separate  notes ;  and 
tlie  notes  which  contained  a  promise  to  pay  the  principal 
debt  at  a  certain  date,  and  this  annual  interest  in  May,  would 
have  been  evidence  of  the  promise  to  pay  the  interest  then, 
jast  as  certain  and  complete  as  if  promised  in  a  separate 
note.    There  can  be  no  difference  in  principle. 

Id  Sooit  vs.  SafoM,  37  (?'(.,  3S4,  it  was  held  in  effect 
tliat  a  contract  which  contained  the  words,  "  interest  to  be 
paid  annually  at  10  per  cent,  otherwise  counted  as  principal " 
was  good,  and  that  interest  upon  the  annnal  interest  arising 
under  said  contract  was  collectible. 

That  case  is  like  this,  except  that  the  words  "  otherwise 
connted  as  principal "  are  not  in  the  notes  here  sued  on  ;  but 
the  legal  effect  of  the  two  contracts  is  the  same.  The 
promise  to  pay  a  sum  certain  at  a  certain  time  i.%  as  distinct 
in  the  one  as  in  the  other  case,  and  the  effect  of  that 
promise,  to-wit:  to  bear  interest  if  not  paid,  is  as  complete 
in  the  case  at  bar  as  in  the  case  in  the  3Tth. 

A  man  might  giveanother  a  note  for  ten  thousand  dollars 
payable  at  the  end  of  ten  years,  with  interest  payable  annu- 
ally, and  yet  refuse  to  pay  any  interest  at  all  as  it  fell  due, 
would  it  be  right,  when  the  final  accounting  came,  to  let  him 
profit  by  not  keeping  his  promise  to  pay  the  interest  annu- 
ally! Could  not  the  payee  sue  for  the  interest  every  year 
and  recover  it!  And  would  not  the  payee  be  entitled  to 
recover  interest  from  the  time  each  installment  fell 
due,  up  to  the  time  payment  thereof  was  made.  We 
think  so.  It  stands  npon  the  same  principle,  really,  as 
coupons  npon  bonds;  and  as  these  fall  duo  they  are  re- 
coverable with  interest  on  them  for  delay. 

There  seem  to  be  two  lines  of  authority  in  our  sister 
states,  and  many  cases  have  been  cited  by  counsel  on  each 
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Forsyth,  adm^r,  w.  Cothran,  trustee. 

side ;  but  we  rest  our  judgment  upon  our  own  statute, 
and  the  case  in  37th  Ga. 
Judgment  affirmed. 


Forsyth,  administrator,  V8,  Cothban,  trustee. 

When  counsel,  in  arguing;  a  case,  make  statements  not  authorized  by 
the  evidence,  it  is  the  duty  of  the  court  to  interpose  at  the  time, 
especially  if  its  attention  is  called  to  the  matter.  The  correction 
of  the  error  by  granting  a  new  trial  was  proper. 

Practice  in  the  Superior  Court.  New  trial.  Before 
Judge  Underwood.    Floyd  Superior  Court.   January  Term, 

1878. 

Reported  in  the  decision. 

D.  S.  Printup  ;  Wright  &  Fkathbrston,  for  plaintiff  in 
error. 

Joel  Branham  ;  Dabney  &  Fouchr,  for  defendant,  cited 
(on  remarks  of  counsel)  27  (rcf.,  208;  46  7ft.,  34;  25 /J., 
226;  10  lb.,  512,  522 ;  11  lb.,  616;  55  lb.  504. 

Warner,  Chief  Justice. 

This  was  a  claim  case,  on  the  trial  of  which  the  jury 
found  the  property  subject  to  the  Ji. /a.  levied  thereon.  A 
motion  was  made  for  a  new  trial  on  the  grounds  therein 
stated,  which  was  granted  by  the  court,  and  the  plaintiff 
excepted. 

It  appears  from  the  record  and  bill  of  exceptions  that 
the  court  granted  a  new  trial,  on  the  ground  of  the  im- 
proper language  and  statements  made  by  the  plaintiff's 
counsel  in  his  concluding  argument  to  the  jury,  the  atten- 
tion of  the  court  having  been  called  to  the  same  at  the  time 
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bj  the  claimant's  counsel.  When  connsel  for  either  party, 
in  the  argumeDt  of  a  cause,  makee  statements  not  authorized 
by  the  evidence,  and  wholly  irrelevant  to  the  issue  on  trial, 
it  is  the  duty  of  the  court  to  interpose,  especially  when  its 
atteDtion  is  called  to  the  matter  by  the  counsel  of  the 
adverse  party,  and  have  the  proper  correction  made  then, 
iDEtead  of  making  the  correction  in  its  charge  to  the  jury, 
or  by  granting  a  new  trial,  as  was  done  in  this  case.  But 
aa  the  conrt  has  corrected  its  own  error  by  granting  a  new 
trial,  we  will  not  interfere  to  control  its  discretion  in  do- 
ing BO. 
Let  the  judgment  of  the   court  below  be  affirmed. 


Thk  Cbntbal  Bailboad  vs.  Skabs. 

Where  bd  emergeacj  is  relied  upon  aa  justifying  a  cooductor  io  golog 
out  of  bis  sphere  nud  lakiug  upon  faims«IF  the  duty  and  hazards  of  a 
lubordinate,  and  it  iB  alleged  thai  the  emergency  was  occasioned  by 
the  (rHin  being  behind  time,  it  is  incumbent  upon  the  conductor, 
or  those  claioiing  through  him,  to  make  it  cl.nrly  appear  by  evi- 
dence that  the  delay  of  the  train  was  out  caused  by  his  fault  or 
negligence. 

Railroads.  Negligence.  Master  and  servant.  Before 
Judge  Hall.    Spalding  Superior  Court.     February  Term, 

1878. 

Mrs.  Sears  brought  suit  against  the  railroad  for  the 
homicide  of  her  husband,  who  was  a  conductor  of  one  of  its 
freight  trains.  The  substantial  facts  of  the  case  will  be 
found  reported  in  59  Oa.,  436.  On  the  present  trial  the 
plaintiff  insisted  that  there  was  a  pressing  emergency  on  the 
deceased  to  couple  the  train,  in  doing  which  he  wa«  killed, 
and  that,  therefore,  though  a  conductor,  he  was  without 
fault.  The  jury  found  for  the  plaintiff  J8,500.00.  De- 
fendant moved  for  a  new  trial ;  it  was  refused  and  defend- 
ant exeeptod. 
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A.  K.  Lawton  ;  Speeb  &  Stewart,  for  plaintiff  in  error, 
cited  59  Ga.,^S6,  77;  Code,  §§3713-3718;  58  Oa.,  489 ;  1 
Graham  &  Waterman  on  New  Trials,  333, 336  ;  1  Wash.  C. 
C.  R.  202 ;  3  Binney,  520 ;  4  Wash.  C.  C.  R,  32 ;  Graham 
on  N.  T.,  1231;  53  Oa.,  630;  15  Ga.j  349;  acts  18556,  p. 
155 ;  Code,  §3036 ;  30  Ga.,  146 ;  35  Ih,,  105  ;  51  /*.,  213 ;  53 
/J.,  488 ;  54  /*.,  509 ;  56  /J.,  196,  274,  586  ;  55  /*.,  279,  281 ; 
58  /J.,  107 ;  38  lb.,  409 ;  42  /J.,  327 ;  53  /J.,  12 ;  54  /J.,  74, 
112, 271,  497 ;  9  /A.,  408 ;  52  lb.,  408 ;  55  lb.,  588 ;  34  lb., 
330;59/6.,  73;60/J.,  119. 

B.  H.  Hill  &  Son  ;  R.  H.  Johnson,  for  defendant. 
Jackson,  Justice. 

This  case  has  been  before  this  court  twice  before,  reported 
in  63  Ga.,  630,  and  59  lb.,  436.  It  will  be  seen  that  the 
case  was  sent  back  for  a  new  trial,  as  repoiiied  in  59  Ga., 
436,  on  account  of  errors  in  the  charge  of  the  court,  and  in 
53  Ga.,  630,  that  the  court  below  granted  a  new  trial  and 
that  this  judgment  was  affirmed. 

When  last  here  two  points  were  indicated  as  for  the  con- 
sideration of  the  jury.  First,  was  there  a  pressing  emer- 
gency such  as  would  authorize  the  conductor  to  go  out  of  his 
usual  duties;  and  secondly,  whether  after  such  emergency  was 
upon  him  he  acted  carefully  and  prudently  in  coupling  the 
cars. 

Whilst  it  is  not  said  in  so  many  words  that  his  own  negli- 
gence could  not  create  an  emergency,  and  then  he  be  held 
justifiable  in  acting  outside  of  his  regular  sphere  on  account 
of  the  very  emergency  he  caused,  yet  it  is  apparent  that  such 
must  be  the  law  and  the  meaning  of  this  court.  For  it 
would  be  absurd  to  hold  that  one  by  his  own  fault  could 
bring  about  a  state  of  things,  and  then  plead  the  very  thing 
he  had  brought  to  pass  to  justify  conduct  which  would  be 
illegal  but  for  that  state  of  things. 

Now  the  emergency  was  mainly  caused  by  the  train  being 
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behind  time,  according  to  the  theory  of  defendant  in  error, 
and  the  finding  of  the  jury  \  bnt  whose  fault  was  it  that  it 
was  behind  time  !  why  was  it  behind  time  ?  what  caused  the 
delay  I  and  by  whose  negligence  was  it  not  in  Griffin  on 
tiraei  Upon  all  thcEC  questions  there  is  no  evidence  at  all 
iu  the  record. 

Tlie  presnmption  is  that  the  fault  was  the  conductor's ;  be- 
cause he  is  the  master  of  the  train,  and  all  other  employees 
are  under  his  orders  and  control ;  and  Sears  was  the  con- 
ductor. 

Therefore,  before  he  or  those  claiming  through  him  can 
recover,  it  is  incumbent  upon  them  to  show  by  evidence 
clearly  to  the  satisfaction  of  the  jury,  not  only  that  a  press- 
ing emergency  was  upon  him,  but  that  such  emergency  was 
upon  him  withont  his  fault ;  and  hence  he  must  sliow,  if 
that  emergency  was  caused  by  the  train  being  behind  time, 
that  the  fact  that  it  was  behind  time  was  wholly  withont 
Fault  or  negligence  on  his  part.  The  general  principle  is, 
tliat  an  employee  cannot  recover  except  he  be  without  fault 
himself  ;  and  certainly  he  is  not  withont  fault  if  his  own 
negligence,  or  dereliction  of  duty,  brought  about  an  emer- 
gency which  called  him  out  of  his  regular  sphere  of  office 
into  that  of  a  subordinate ;  and  thereby  he  was  killed.  His 
widow,  of  course,  stands  in  his  shoes.  We  feel  bound, 
therefore,  to  bold  that  under  the  facts  disclosed  in  tho 
record,  the  verdict  is  against  the  evidence  in  that  tho  widow 
has  not  shown  that  the  emergency  which  caused  her  hus- 
band to  take  the  place  of  liis  subordinate  in  coupling  the 
cars  was  not  brought  about  by  his  negligence,  and,  there- 
fore, a  new  trial  is  awarded. 

Judgment  reversed. 


Smtth  vs.  Adaib  &  Bbothebs. 

I.  When  DO  objection  was  made  in  the  court  below  to  the  hearlog  of 
the  motion  on  a  new  trial  on  the  ground  that  it  had  not  been  filed, 
and  because  the  brief  ot  evidence  had  not  been  approved  at  the 
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proper  time   such  objection  cannot  be  entertained  in  this  court. 
2.  On  the  issue  of  fraud  in  procuring  the  sij^nature  of  the  defendant 
to  a  note,  evidence  of  like  fraud  in  procuring  another  note  from  a 
different  party,  was  inadmissible. 

Practice  in  the  Supreme  Court.  Fraud.  Evidence. 
Before  Judge  Hall.  Newton  Superior  Court.  Septem- 
ber Terra,  1877. 

Adair  &  Bros,  sued  Smith  on  three  guano  notes,  which 
contained  a  provision  that  the  purchaser  bought  on  his  own 
judgment,  and  the  vendor  was  relieved  from  responsi- 
bility in  the  sale.  Defendant  pleaded  failure  of  consider- 
ation and  fraud  in  procuring  his  signature  to  the  notes.  On 
the  trial  the  court  allowed  one  Piuett  to  testify,  over  objec- 
tion, that  he  had  been  induced  to  sign  a  similar  note  by  the 
statement  that  it  contained  only  a  waiver  of  homestead.  The 
jury  found  for  defendant ;  plaintiffs  moved  for  a  new  trial ; 
it  was  granted,  and  defendant  excepted. 

EMMirrr  Womack,  for  plaintiff  in  error,  cited  Code,  §3719. 

W.  W.  Claek  ;  Barton  &  Chkis'han,  for  defendants. 

Warner,  Chief  Justice. 

The  plaintiffs  sued  the  defendant  upon  three  notes  of 
the  aggregate  value  of  $240.00  given  for  a  commercial  ma- 
nure called  "Pacitic  guano"  in  which  notes  it  was  recited, 
"  that  having  for  years  been  acquainted  with  the  agricultural 
value  of  the  Pacitic  guano,  purchase  tiie  same  upon  our 
own  judgment,  relieving  said  Adair  cfe  Brothers  from  all 
responsibility  in  the  sale  thereof."  The  defendant  pleaded 
that  the  said  Pacific  guano  was  wholly  unfit  for  the  purpose 
for  which  it  was  purchased  as  a  fertilizer,  and  did  iiis  crop 
no  good,  and  that  he  was  induced  to  sign  said  notes  by  the 
fraudulent  acts  of  the  plaintiffs,  etc.  On  the  trial  of  the 
case,  the  jury  found  a  verdict  for  the  defendant.  A  motion 
was  made  for  a  new  trial  on  the  grounds  therein  stated, 
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which  was  granted  by  the  court,  and  the  defendant  excepted. 

1.  It  appears  in  the  record,  that  the  case  was  tried  at  the 
September  terra  of  the  court,  1877,  and  at  that  term  the 
plaintiffs  made  the  motion  for  a  new  trial,  which  motion 
has  no  entry  on  it  that  it  had  been  filed  in  the  clerk's  office 
of  the  superior  court,  though  the  plaintiffs  filed  a  brief  of 
the  evidence  in  the  case  during  the  September  term,  1877, 
but  it  was  not  approved  by  the  judge  until  the  25th  of 
April,  1878,  when  the  motion  for  a  new  trial  was  consid- 
ered and  granted.  At  the  March  term  of  the  court,  1878, 
(the  plaintiffs'  motion  for  a  new  trial  being  then  pending) 
the  following  consent  order  was  taken  :  "Upon  consent  of 
counsel,  it  is  ordered  that  all  motions  for  new  trials  now 
pending  in  this  court,  and  all  motions  for  new  trials  here- 
after to  be  perfected  arising  from  cases  tried  at  this  term  of 
the  court,  and  certioraries  now  pending,  be  heard  by  the 
presiding  judge  in  vacation,  and  that  counsel  be  allowed 
twenty  days  from  the  adjournment  of  this  court  in  which 
to  file  their  motions  and  complete  their  briefs,  and  have 
the  motions  and  briefs  approved  by  the  presiding  judge 
of  said  court."  The  March  term  of  the  court  adjoui^ned 
on  the  29th  of  March,  1878.  On  the  25th  of  April,  1878, 
the  judge  granted  the  new  trial  for  the  reasons  stated  in  the 
order,  that  the  verdict  was  contrary  to  the  evidence,  and 
strongly  and  decidedly  against  the  weight  of  the  evidence. 
The  defendant  insisted  at  the  heiring  of  the  case  here,  that 
the  court  below  erred  in  hearing  and  deciding  the  motion 
for  a  new  trial,  because  thei'e  was  no  entry  on  the  papers 
that  the  motion  for  a  new  trial  had  been  filed  in  the 
clerk's  office,  and  because  the  judge  did  not  enter  his 
approval  on  the  brief  of  evidence  filed  until  the  hearing  of 
the  motion  for  a  new  trial,  on  the  25th  of  April,  1878. 
The  reply  is,  that  there  was  no  objection  made  in  the  court 
below  to  the  hearing  of  the  motion  upon  either  of  those 
grounds,  and  therefore  that  court  has  made  no  decision  in 
relation  thereto  which  this  court  can  review. 

2.  Without  expressing  any  opinion  as  to  whether  the 
19 
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verdict  was  contrary  to  tlie  evidence  or  not,  we  affirm  the 
judgment  granting  the  new  trial  on  the  ground  that  the 
court  erred  in  admitting  the  testimony  of  Prnitt,  "that 
plaintiffs'  agent  for  the  sale  of  guanos  had  induced  him  to 
sign  a  note  for  guano  by  telling  him  that  there  was  nothing 
in  it  but  a  waiver  of  homestead." 
Let  the  judgment  of  the  court  below  be  affirmed. 


Crawley,  county  treasurer,  vs.  Mekshon,  for  use. 

1.  Where  an  action  of  trespass  was  brought  against  the  ordinary 
and  commissioners  of  roads  and  revenue  of  the  county  as  individuals, 
and  in  their  private  character,  and  they  pleaded  that  they  acted  of- 
ficially and  for  the  county,  and  the  case  was  settled  without  having 
their  plea  passed  upon  or  sustained  by  the  jury ;  and  where  an  or- 
der upon  the  county  treasurer  was  passed  by  the  said  ordinary  and 
approved  by  the  said  commissioners,  that  the  county  pay  one  hun- 
dred and  twenty-five  dollars  fees  for  defending  the  suit,  and  upon 
the  trial  of  a  mandamus  nm  to  compel  the  county  treasurer  to  pay 
the  said  order  for  the  fees,  no  other  evidence  was  adduced  before  the 
court,  acting  by  consent  as  judge  and  jury: 

Held,  that  the  mandamus  ought  not  to  have  been  absolute. 

2.  Under  the  facts  above  detailed  the  ordinary  and  commissioners  were 
dis(iualifled  to  pass  the  order  paying  their  counsel  out  of  the  county 
funds.     (R.) 

Mamlam  us.     County  matters.     Officers.     Before  Judge 
Harris.     Ware  Superior  Court.     March  Term,  1878. 

Reported  in  the  opinion. 

G.  J.  IloLTON,  by  brief,   for  plaintiff  in  error. 

M.  L.  Mbrsuon;  S.  W.  HrrcH,  for  defendant. 

Jackson,  Justice. 

This  was  an  application  to  the  superior  court  for  a  man- 
(himuH  absolute  a^inst  the  county  treasurer  to  pay  the  de- 
fi'iulant  in  error,  $125.00  as  a  fee  for  defending  a  suit  against 
Daniel  Lott,  W.R  Folks,  Obediah  Barber,  and  J.  C.  Smith 


1 
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A.  McDonald  against  them.  The 
18  absolute,  and  tlie  county  treaa- 

ecord  that  the  whole  matter  was 
without  tlie  intervention  of  a  jury, 

and  to  his  decision  on  law  and 
en.  There  seemed  to  have  been 
-by  the  court,  but  they  were  an- 
•er  was  permitted  to  answer,  and 
the  case  was  licard. 
e  of  record  show  that  the  suit  which 
d  the  fee  for  whicli  the  7»iaiu/am)ia 
n  of  trespass  brought  against  these 
-eseiitative  character,  but  individ- 
a,  the  defendants  set  up  tliat  James 
'  of  Ware  county,  and  Daniel  Lott 
rere  commissioners  of  roads  and 
;  that  they  acted  in  their  ofRcial 
le  other  defendants  to  assist  them 
oving  the  old  eourt-houoe,  whicli 
county  of  Ware,  and  that  this  is 
lained  of  by  plaintiff, 
by  'the  records  of  the  court  that 
settled,  and  judgment  was  entered 
■  coats  at  the  March  term,  1876. 

the  record  that  the  ordinary  and 
,ds  and  revenue,  the  defendants 
id  the  following  order  for  the  pay- 
Tune  term.  1875. 

\t  M.  L.  MerHbon  be  pnid  by  tbc  (bounty 
idred  and  twenty-five  dollars  ($125)  lor 
W.  A.  McDonald  vs.  D.  Lott,  \V.  B. 
lounty  commissioners, 'and  J,  C.  Smiib, 
my  band  and  official  seal.  J.  C.  t-mi1b, 
!l  Lott,commi96ioner,  W.  B.  Folks,  com- 


d  to  the  application  for  the  ri 
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damus  nisiy  and  upon  the  strength  of  this  order,  and  the 
facts  recited,  the  mandamus  was  made  absolute.  Was  it 
riglitly  made  absolute  ? 

It  will  be  observed  that  the  order  was  granted  by  the  de- 
fendants themselves,  to  have  the  fee  paid  in  a  cause  against 
themselves  and  others  employed  by  themselves,  according 
to  their  plea  ;  that  the  case  was  settled  ;  that  there  was  no 
evidence  at  all  of  the  fact  that  the  suit  was  against  them  in 
their  representative  character,  except  their  plea  and  the 
order  passed  by  themselves ;  and  that  order  on  its  face, 
while  it  describes  one  of  them  as  ordinary,  and  three  others 
as  commissioners,  does  not  exhibit  the  nature  of  the  suit,  or 
show  wherein  the  county  could  be  held  liable  for  the  fee. 

Independently  of  any  other  objection  made  by  the  treas- 
urer to  the  payment  of  the  fee  under  the  order  passed  by 
the  ordinary  and  approved  by  the  commissioners,  it  seems 
enough  that  they  were  individually  sued,  that  they  em- 
ployed counsel,  and  that  they  passed  the  order  that  the 
treasurer  pay  out  of  the  county  funds  the  fees  of  the 
counsel.  No  man  can  be  a  judge  in  his  own  case,  Bor  pass 
judgment  in  favor  of  himself,  so  as  to  shift  the  burden  of 
paying  his  debts  off  himself  and  upon  another. 

The  Code,  section  205,  declares  that  "  no  judge  or  justice 
of  any  court,  no  ordinary,  justice  of  the  peace,  nor  pre- 
siding officer  of  any  inferior  judicature  or  commission,  can 
sit  in  any  cause  or  proceeding  in  which  he  is  pecuniarily 
interested,^'  etc.  This  ordinary,  and  these  commissioners, 
were  pecuniarily  interested  in  this  proceeding,  to  have  this 
fee  paid  by  the  county,  and  they  could  not  lawfully  sit  in 
the  case,  and  render  a  judgment  or  order  that  the  county 
treasurer  pay  it.  The  court  below,  we  suppose,  based  bis 
ToandaTavs  absolute  upon  tlii«  order ;  for  there  was  no  other 
evidence  we  can  find  on  which  it  could  be  rested.  The 
plea  of  defendants  was  never  passed  upon  or  sustained. 
They  were  sued  as  individuals,  and  settled  the  case  as  such ; 
and  without  some  evidence  better  than  a  judgment  or  order 
of  their  own,  the  county  cannot  be  made  to  pay  this  claim. 

Judgment  reversed. 
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The  Bomb  GasLtoht  Company  V8,  Meyerhardt. 

1.  Whether  a  purchaser  of  land  through  which  a  gas  company  had 
run  its  pipes,  by  consent  of  a  former  owner,  took  subject  to  the 
easement  or  not,  depends  upon  whether  he  had  notice  tliereof  at 
the  time  of  purchase,  or  had  notice  of  facts  sufficient  to  put  a  rea- 
sonable man  on  inquiry. 

2.  The  decree  in  this  case  substantially  corresponds  with  the  verdict. 

Easements.  Notice.  Decrees.  Before  Judge  McCutchen. 
Floyd  Superior  Court.     January  Terra,  1878. 

Meyerhardt  and  wife  filed  their  bill  against  the  Rome 
Gas-Light  Company.  They  alleged  that  they  were  the 
owners  of  two  lots  in  the  city  of  Rome ;  that  defendant 
had  unlawfully,  and  without  their  knowledge  or  consent, 
run  its  pipes  across  these  lots ;  that  they  had  erected  valu- 
able improvements,  and  in  excavating  a  cellar  had  found 
one  of  defendant's  pipes,  which  was  put  together  in  sec- 
tions, so  that  it  was  liable  to  break  and  do  irreparable 
damage  if  the  dirt  was  dug  from  under  it.  They  claimed 
the  right  to  complete  their  cellar,  and  prayed  an  injunction 
to  restrain  defendant  from  using  the  pipe  or  pipes.  By 
amendment  Meyerhardt  was  stricken,  and  the  suit  proceeded 
in  the  name  of  his  wife. 

The  answer  set  up  the  defense  that  defendant  had  laid 
its  pipes  before  the  complainant  bought;  that  there  was 
then  an  alley  between  the  lots,  and  along  this  they  laid  their 
pipes  with  the  consent  of  the  owners  of  the  two  lot>s ;  that 
Meyerhardt  was  the  real  owner  of  the  land,  and  he  bought 
with  notice. 

On  the  trial,  the  evidence  in  regard  to  notice  was  conflict- 
ing. The  jury  found  for  complainant.  Defendant  moved 
for  a  new  trial  on  the  following  among  other  grounds  : 

1.  Because  the  court  erred  in  charging  as  follows  :  "  If 
defendant  had  a  verbal  license  from  any  former  owner  of 
the  lots  in  question  to  locate  and  use  its  gas  pipe  on  or 
throngh  said  lots,  or  either  of  them,  and  if  defendant,  in 
pursuance  of  such  license,  expended  money  or  incurred  ex- 
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pense  in  preparing  for  tlie  use  and  enjoyment  of  such  ease- 
ment, then  such  license  would  be  irrevocable.  But  if  com- 
plainant, D.  J.  Meyerhardt,  afterwards  became  the  owner 
of  said  lots  by  conveyance  from  or  under  such  former 
owner,  and  if  said  Meyerhardt  was  a  bona  fide  purchaser 
of  said  lots  for  value,  and  without  notice  of  defendant's  said 
easement,  or  of  the  fact  that  the  gas  pipes  were  located  on, 
or  through,  said  lots,  then  complainant  would  be  protected 
against  defendant's  claim  of  easement.  Meyerhardt's  rights 
in  this  respect  would  depend  upon  the  question  whether  or 
not  he  had  notice  at  the  time  he  purchased  and  took  a  con- 
veyance to  the  lots.  Notice  to  him  after  that  time  would 
not  affect  his  rights  under  a  purchase  that  was  complete 
before  notice. 

"If  a  person  has  notice  of  any  fact  which  would  put 
a  prudent  man  on  inquiry,  then  the  notice  of  the  existence 
of  such  fact  would  charge  such  person  with  notice  of  what- 
ever he  would  have  discovered,  if  he  had  prosecuted  such 
inquiry  with  reasonable  diligence. " 

2.  Because  the  decree  does  not  follow  the  verdict. 

3.  Because  the  verdict  was  contrary  to  law  and  evidence. 
The  motion  was  overruled,  and  defendant  excepted.    For 

the  other  facts,  see  the  decision. 

Joel  Branham  ;  C.  Rowell,  for  plaintiff  in  error,  cited 
as  follows:  On  verdict,  14  Oa.,  12L ;  55  /J.,  667;  2  /J., 
420  ;  Code,  §§3224,  3002  ;  20  /A.,  126-134 ;  5  /J.,  576.  On 
decree.  Code,  §§355«,  4212;  45  Ga.,  189;  57  75.,  269,  466; 
46/6.,  383;  58  /i.,  275.  On  easement,  51  V<?«.,  578;  46/ 
IK  19;  3  Kelly,  83 ;  12  Ga.,  243  i  Vi  N.  Y.,  48 ;  45  Ga., 
331 ;  7  75.,  353 ;  28  lb.,  589 ;  21  N.  Y.,  505 ;  47  /ft,,  73  ;  18 
N.  J.  Eq.,  260 ;  34  Mo.,  1 ;  Wash,  on  Eas.,  §§25,  27,  97 ;  40 
E.  L.  (fe  Eq.  R,  411:  Ang.  on  Water-Courses,  (6  Ed.)  510, 
304,  204,  298,  271 ;  15  Am  R,  484  ;  6  Law  Reporter,  424  ; 
Brown  on  Stat,  of  Frauds,  (3  Ed.)  31 ;  Wood  on  Nuisances, 
444 ;  37  N.  Y.,  637.  Notice,  4  Penn.  St.,  173 ;  2  Tudor  & 
White's  L.  C,  (3  Ed.)  141, 154 ;  2  Smith's  L.  C,  384 ;  48  ffa., 
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585 ;  53  75.,  581 ;  26  75.,  133 ;  2  Am.  L.  C,  770 ;  27  U.  S. 
Dig.,  623.  Easement  by  prescription,  Code,  §1951 ;  4:7  Ga.^ 
269  ;  33  Ik,  242  ;  37  Vt.,  304 ;  29  /J.,  43-52  :  6  Met.,  337. 
On  amendment,  3  JKelly,  310;  28  Ga,,  61;  il  Ib„  541  ;  27 
/J.,  54 ;  1  Eden  on  Inj.,  133  and  note ;  1  Johns.  Ch.,  433, 
1  Paige,  424 ;  1  Dan.  Ch.  Pr.,  414. 

Forsyth  &  Keese  ;  Wright  &  Featherston,  for  defend- 
ant, cited  (on  necessity  for  notice,)  10  Conn.,  275  ;  2  Am.  L. 
C,  (5  Ed.)  540. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  de- 
fendant, with  a  prayer  for  an  injunction  upon  the  allega- 
tions contained  therein,  to  restrain  it  from  using  its  gas 
pipes  on  certain  described  premises,  for  conveying  or 
passing  its  gas  from  its  gas  works  to  Broad  street,  or  for 
any  like  purpose,  forever.  On  the  trial  of  the  cause,  the 
jury,  under  the  charge  of  the  court,  found  the  following 
verdict:  "We,  the  jury,  find  for  the  complainant,  in  that 
the  defendant  remov^  the  pipe  at  its  own  expense  within 
ninety  days,  making  the  walls  good,  finding  no  damage." 
A  motion  was  made  for  a  new  trial  on  the  grounds  therein 
stated,  which  was  overruled,  and  the  defendant  excepted. 

The  court  entered  a  decree  upon  the  verdict  of  the  jury, 
to  the  eflFect  that  the  defendant  be  allowed  ninety  days 
within  which  it  may  remove  from  the  complainant's  premi 
ses,  if  it  should  desire  to  do  so,  its  main  gas  pipe,  provided 
it  can  remove  the  same  without  permanent  injury  to  the 
buildings  thereon,  and  shall,  at  its  own  expense,  fully  re- 
store and  repair  all  damage  and  injury  that  may  be  done  to 
the  walls  of  the  buildings,  if  any,  by  such  removal,  and  that 
after  ninety  days  from  this  date,  that  the  defendant  be  for- 
ever enjoined  from  usmg  said  gas  pipe  for  conveying  gas, 
or  for  any  other  purpose,  on  or  through  the  defendant's 
premises.  This  decree  is  also  excepted  to  as  erroneous  by 
the  defendant. 
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The  court  charged  the  jury  as  follows: 

"If   defendant   had   a  verbal  license  from  any   former 
owner  of  the  lots  in  question,  to  locate  and  use  its  gas  pipe, 
on,  or  through  said  lots,  or  either  of  them,  and  if  defendant, 
in  pursuance  of  such  license,  expended  money  or  incurred 
expense  in  preparing  for  the  use  and  enjoyment  of  such 
easement,  then  such  license  would  he  irrevocable.     But  if 
complainant,   D.  J.    Meyerhardt,   afterwards   became  the 
owner  of  said  lots  by  conveyance  from  or  under  sueh  for- 
mer owner,  and  if  said  Meyerhardt  was  a  bona  jide  pur- 
chaser of  said  lots  for  value,  and  without  notice  of  defend- 
ant's said  easement,  or  of  the  fact  that. the  gas  pipes  were  lo- 
cated on  or  through  said  lots,  then  complainant  would  be 
protected  against  defendant's  claim  of  easement.     Meyer- 
hard  t's  rights  in  this  respect  would  depend  upon  the  ques- 
tion whether  or  not  he  had  notice  at  the  time  he  purchased 
and  took  a  conveyance  to  the  lots.     Notice  to  him  after 
that  time  would  not  affect  his  rights  under  a  purchase  that 
was  complete  before  notice. 

"  If  a  person  has  notice  of  any  fact  which  would  put  a 
prudent  man  on  inquiry,  then  the  notice  of  the  existence  of 
such  fact  would  charge  such  person  with  notice  of  what- 
ever he  would  have  discovei-ed  if  he  had  prosecuted  such 
inquiry  with  reasonable  diligence. " 

In  view  of  the  evidence  contained  in  the  record,  we  find 
no  error  in  the  charge  of  the  court  to  the  jury,  nor  in  over- 
ruling the  defendant's  motion  for  a  new  trial.  The  theory 
and  legal  effect  of  the  verdict,  as  understood  by  the  court 
below,  appears  to  have  been,  that  the  jury  in  finding  for  the 
complainant  intended  to  find  that  the  defendant  should  be 
enjoined  from  using  its  gas  pipes  on  the  complainant's 
premises,  but  should  have  the  privilege  of  removing  the 
same  thei^efrom  within  ninety  days,  at  its  own  expense, 
without  injury  to  the  walls.  The  privilege  of  removing  the 
gas  pipe  from  the  complainant's  premises  within  ninety 
days,  was  intended  for  the  defendant's  benefit,  but  if  it 
should   not  think  proper  to  avail  itself  of  that  privilege 
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sn  after  the  expiration  of  tbat  time,  ia- 
nnd  JD  favor  of  the  complainaut,  the 
:hat  finding  was  in  favor  of  the  com- 
in  injunction.  In  oar  judgment,  the 
uirries  into  effect  the  intention  of  the 
leir  verdict,  though  somewliat  vaguely 

>f  the  court  below  be  affirmed. 


(U.  vs.  Atwatee,  assignee. 

property  to  two  pereonB,  sod  ooe  WM  ad- 
ding suit,  and  judgment  b&d  ngalnet  the  other, 
old  under  afl.  fa.  issued  upon  the  Judgment, 
grement,  were  to  be  distributed  just  as  the 
een  divided  had  the  proper  steps  been  takea 
sen  the  Judgment  creditors  and  the  assigoee 
Msignee  holding  either  one-half  the  property 
[>t,  or  a  forecioaed  mortgage  thereon  older 

paying  espenies  of  briuKlng  the  same  Into 
ided  hetween  the  judgment  creditors  and  the 


pnonts.     Before   Judge   Hall.     Up- 
May  Term,  1878. 


,  for  plaintiffs   in   error,   cited   Code 
59  Ga.,  403. 


efeudant,  cited  49  ^o.,  363;  56 /*., 


istribnte  money  arising  from  the  sale, 
II,  to  be  decided  on  an  agreed  state  of 
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facts,  and  under  an  agreement  by  the  parties  that  the 
money  stand  in  the  place  of  the  mill,  and  its  division  be 
made  accordingly. 

The  substance  of  the  facts  agreed  upon  is  as  follows : 
Jenkins  &  Mayo  sold  a  steam  saw-mill  to  James  L.  Worthy 
and  Julius  C.  Williams  for  $2,680.00,  in  two  notes,  one  of 
which  was  traded  to  Jenkins  ;  and  suit  was  brought  on  one  of 
them  against  the  makers  by  the  firm  and  the  other  by  Jen- 
kins. Before  judgment  term  Williams  was  adjudged  a 
bankrupt  and  Atwater  was  appointed  his  assignee.  Judg. 
ment  was  rendered  against  Worthy  alone  on  the  notes,  and 
the  mill  was  levied  on.  Williamson  Worthy,  a  brother  of 
defendant  \Viji,fa,  claimed  it,  and  alleged  that  he  bought 
from  Williams  and  James  L.  Worthy  before  the  judgments 
were  recovered  against  James  L.,  but  after  suit  was  com- 
menced. The  mill  was  sold  on  a  credit,  secured  by  mort- 
gage, to  Williamson  Worthy,  and  the  note  and  mortgage 
were  held  by  Atwater,  the  assignee,  and  returned  as  part  of 
the  bankrupt's  assets,  and  Atwater  holds  them,  the  mort- 
gage having  been  foreclosed,  and  they  are  admitted  to  be 
the  joint  property  of  J.  L.  Worthy  and  Julius  C.  Williams. 
The  claim  case  was  decided  against  Williamson  Worthy, 
and  the  property  sold  for  $4:20.00,  which  sum  stood,  by 
agreement,  in  the  place  of  the  property.  The  claims  of 
Jenkins  &  Mayo  were  provable  in  bankruptcy,  and  they, 
Jenkins  &  Mayo,  tried  to  subject  certain  property  of  the 
bankrupt,  which  he  had  given  to  his  wife,  to  the  debts  of 
the  creditors. 

The  fund  was  to  be  distributed  by  the  agreement,  just 
as  the  property  would  have  been,  had  the  proper  steps  been 
taken  to  arrest  the  sale.  The  judge,  as  court  and  jury,  by 
agreement,  divided  the  fund  between  Atwater,  the  assignee, 
and  Jenkins  <&  Mayo,  and  the  latter  except. 

We  see  no  error  in  the  judgment  under  the  agreement. 
Jenkins  &  Mayo  had  no  lien  reserved  to  secure  their  debt ; 
they  were  creditors  of  the  bankrupt  and  of  Worthy,  to 
Utiom  they  had  sold  the  mill — half  of  the   mill   was  the 
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property  of  Wortiiy,  and  the  other  half  of  the  banknipt,  for 
the  benefit  of  all  his  creditors,  or  rather  he  held  tlie  foreclosed 
mortgage  for  tlieir  benefit.  Those  creditors  were  repre- 
sented by  Atwater,  the  assignee,  and  as  the  money  was  to 
be  divided  just  aa  the  property  would  have  been  before  the 
sale,  and  as  the  property,  had  the  right  course  been  pur- 
sued, would  have  been  divided  between  the  two  had  there 
been  no  sale,  so  the  money  should  have  been  divided,  and 
was  divided. 
Judgment  affirmed. 


DoRTIC  l'«.    LOCKWOOD. 

1.  Merc  irregularities  in  the  proceedings  which  led  to  a  Judgment,  are 
not  sufflcieni  grounds  upon  which  to  base  a  motion  to  set  aside  such 
judgment. 

2.  An  act  wbicli  provides  that  the  judge  of  a  cily  court  nhail  render 
judgmeDt  without  a  jur;  when  no  isBUsblc  defense  ia  filed  on  oath, 
is  constitutioDBl,  To  prescribe  the  mode  of  oblninitig  a  Jury  ia 
— .  .-  J — ; ii.jg^pj  (j(  ^lip  right  of  trial  by  jury. 

avor  dilutory  motions  to  set  aside  judgments,  es- 
e  has  been  personal  service. 

actice  in  the  Superior  Court.  Constitu- 
e  Judge  Undkkwood.  Richmond  Stipe- 
Adjourned  Term,  1878. 

;ht  assumpsit  against  Dortic  to  the  Au- 

f  the  city  court  of  Augusta.  The  de- 
two  counts,  one  in  the  ordinary  form, 

3opy-note  of  which  the  original  was  al- 
lost.     Attached  to  the  declaration  was 

idavit  as  follows  : 

ACHUSTA,  Georgia,  May  14. 18G8- 
promise  to  pay  to  tiie  order  of  R.  W.  1joc1(. 

tnd  niaety-four  dollars  and  twenty  cents,  value 
W.  T.  DoRTic. 

Jonnly,  City  of  Augusta. 
Joseph  P,  Carr,  who  being  duly  sworn,  says 
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the  original  of  the  above  copy- note  was  lost  while  in  his  hands  for  col. 
lection,  and  cannot  be  found,  and  that  the  same  remains  wholly  un- 
paid. Joseph  P.  Cakr. 
(Sworn  to  before  a  notary.) 

Tlie  sheriff  made  this  return :  "  Personally  served  a  copy 
of  the  within  process  on  the  defendant,  W.  T.  Dortic,  this 
9th  day  of  August,  1872.     H.  M.  Levy,  dept.  sh'ff.  C.  A." 
No  issuable  defense  was  filed  on  oath. 

August  term,  1872,  of  the  city  court  of  Augusta  opened 
on  Monday,  the  26th,  being  the  fourth  Monday  in  August, 
1872,  and  adjourned  to  the  court  in  course  on  Saturday, 
August  31,  1872,  and  during  the  term  the  court  entered 
default  upon  the  docket  in  the  case. 

At  the  November  term,  1872,  of  the  city  court,  judg- 
ment was  rendered  by  the  court. 

By  act  of  February  28,  1876,  (to  take  effect  January  1, 
1877)  the  city  court  of  Augusta  was  abolished,  and  its  un- 
finished business  was  transferred  to  Richmond  superior  court. 

For  the  other  facts  of  this  case  see  the  decision. 

Salem  Ddtoheb,  for  plaintiff  in  error,  cited  as  follows : 
Judgment  by  the  court  error,  Cobb's  Dig.,  604,  611,  614, 
615,  1136,  1125;  30  Oa.,  679;  Code,  §3457;  7  Ga.,  364; 
13  lb.,  76 ;  55  /ft.,  380 ;  5  lb,,  186 ;  Cobb's  Dig.,  610  ;  53 
Ga.j  238 ;  acts  1872,  p.  141 ;  44  Ga.,  338-9.  Unconstitu- 
tional, const.  1868,  art.  v.,  sec.  3,  par.  3 ;  lb,,  sec.  13,  par.  1; 
51  Ga,,  266;  46  lb,,  398  9;  57  lb.,  80,  325,  354;  38  lb., 
639  ;  41  lb.,  76 ;  43  /*.,  367 ;  46  lb.,  605  ;  48  lb.,  551 ; 
59  lb.,  104 ;  const.  1877,  art.  vi.,  sec.  4,  par.  5,  6.  On  first 
six  grounds  of  motion,  57  Ga.,  608;  Code,  §§3982-3986, 
3933,3934;  45  Ga.,  129;  32  lb.,  219;  33  lb.,  453. 

Frank  H.  Miller,  for  defendant,  cited  as  follows :  Motion 
too  late,  acts  1876,  p.  100;  53  Ga,,  138;  lb,,  153;  60  /b., 
299,  353 ;  Wicker  vs.  Schofidd,  (Aug.  Term,  1878.)  On 
first  six  grounds,  Code  §3989 ;  42  Ga.,  462 ;  60  lb.,  131 ; 
12  Tb.,  507;  25  lb.,  225;  30  lb,,  121,  545.  No  jury  de- 
manded, 45  Ga.,  139.    Judgment  right,  Cobb's  Dig.,  611 ; 
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act  Feb.  15,  1856  ;  Code,  §§5145,  5150  ;  acts  Oct.  12,  1870, 
and  Ang.  24,  1872  ;  57  Ga.,  25 ;  60  Ga.,  406. 

Warner,  Chief  Justice. 

This  \vas  a  motion  to  set  aside  a  judgment  obtained  in 
the  city  court  of  Augusta  on  the  25th  day  of  November, 
1872,  on  the  following  grounds:  1.  Because  no  notice 
containing  a  copy  of  the  note  on  which  the  judgment  was 
rendered  was  personally  served  on  the  movant  prior  to  the 
commencement  of  the  suit  on  such  copy-note.  2.  Because 
the  original  of  the  copy-note  was  not  stamped  according  to 
the  internal  revenue  acts.  3.  Because  the  copy-note  was 
not  so  stamped.  4.  Because  the  affidavit  purporting  to 
verify  the  copy-note  was  not  made  by  the  owner  of  the  origi- 
nal, or  his  agent,  or  legal  representative.  5.  Because  the 
copy-note  was  not  established  according  to  law.  6.  Because 
the  plaintiff,  in  his  declaration,  set  out  no  legal  cause  of 
action  against  the  movant.  7.  Because  the  judgment  is  not 
based  on  the  verdict  of  a  jury.  8.  Because  the  city  court 
had  no  jurisdiction  to  render  such  judgment.  9.  Because 
the  judgment  is  illegal.  The  court  overruled  the  motion 
on  all  the  grounds,  and  the  movant  excepted. 

1.  The  motion  to  set  aside  the  judgment  was  filed  on  the 
18th  of  May,  1878.  It  appears  from  the  record  before  us 
that  the  defendant  was  personally  served  with  the  declara- 
tion and  process  in  the  suit  in  which  the  judgment  was  ren- 
dered against  him,  as  required  by  law.  The  city  court  of 
Augusta  having  jurisdiction  of  the  person  of  the  defendant 
and  of  the  subject  matter  of  the  suit  in  which  the  judgment 
was  rendered,  and  there  being  a  legal  cause  of  action  set 
forth  in  the  plaintiflE's  declaration,  the  first  five  grounds 
taken  in  the  motion  were  merely  alleged  irregularities  had 
upon  the  trial  of  the  case,  and  constituted  no  legal  grounds 
for  setting  aside  the  judgment. 

2,  3.  The  seventh,  eighth  and  ninth  grounds  will  be  con- 
sidered together.  It  appears  from  the  record  that  there  was 
^0  issuable  defense  filed  on  oath  nor  trial  demanded,  and 
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that  judgment  was  awarded  by  the  court  without  a  jury. 
This  is  complained  of  as  depriving  the  defendant  of  hia 
constitutional  right  of  trial  by  jury.     The  act  of  1870  au- 
thorized the  city  court  of  Augusta  to  render  judgment  with- 
out the  verdict  of  a  jury,  in  all  civil  cases  founded  on  con- 
tract, where  an  issuable  defense  was  not  filed  on  oath.  This 
act  did  not  deprive  the  defendant  of  the  right  of  trial  by 
jury.     All  that  he  had  to  do  to  obtain  it  was  to  file  an 
issuable  defense  on  oath,  which  he  failed  to  do.     By  the  act 
of  24th  of  August,  1872,  the  judge  of  the  city  court  of  Au- 
gusta was  authorized  to  give  judgment  in  all  civil  cases  of 
which  that  court  had  jurisdiction,   and  award  execution 
thereon ;  pravided  always^  that  either  party  in  any  case 
shall  be  entitled  to  a  trial  by  jury  upon  entering  a  demand 
therefor  in  writing,  on  or  before  the  call  of  the  docket  of 
said  court  to  which  the  case  is  returnable.     But  it  is  said  the 
court  to  which  the  case  was  made  returnable  was  held  on 
the  fourth  Monday  in  August,  1872,  and  that  said  act  was 
passed  on  the  24th  of  August,  1872,  therefore  there  was  not 
sufficient  time  for  the  defendant  to  have  had  notice  of  its 
passage,  as  required  by  the  third  section  of  the  Code,  so  as 
to  enable  him  to  have  demanded  a  jury  trial  at  that  term  of 
the  court.     Be  that  as  it  may,  the  judgment  was  not  render- 
ed against  him  until  the  25th  of  November,  1872,  so  that  if 
the  defendant  had  been  anxious  for  a  jury  trial  he   could 
have  opened  the  default,  and  have  demanded  a  jury  at  the 
trial  term  of  the  case,  but  the  defendant  made  no  effort  to 
obtain  a  jury  trial,  either  by  filing  an  issuable  defense  on 
oath,  or  by  demanding  it  at  any  time  before  judgment,  but 
on  the  contrary  has  laid  by  for  nearly  five  years  and  a  half 
without  having  made  any  motion  to  set  aside  the  judgment 
of  which  he  now  complains.     The  courts  do  not  favor  such 
dilatory  applications  to  set  aside  judgments,  especially  wlien 
there  has  been  personal  service  on  the  defendant  as  in  this 
case.     Dobhins  vs,  Jenkins^  51  Ga,^  203. 
Let  the  judgment  of  the  court  below  be  affirmed. 
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KT  v«.  Wilson. 

iriving  off  tenants  and  otherwise  Injuring 
ent  being  payable  id  cotloD,  evidence  of 
me  it  wasto  bedelivercd.  woa  admissible, 
wing  the  documentarf  evidence  to  go  out 

ad  foreclosed  hia  mortgage,  entered  upon 
what  were  his  rights,  the  mortgagor  could 
s  for  the  trespass. 

1  the  Superior  Conrt.  Mortgage, 
efore  Judge  Gibson.  Hichmond 
ir  Term,  1877. 

[ey  for  a  treepaes.  The  declaration 
i  owner  of  certain  land,  and  had 
(76  to  various  named  tenants  for 
part  of  whieli  was  payable  in  cot- 
nte);  that  the  tenants  were  good 
fendant  entered  on  the  land,  drove 
ght  to  put  in  tenants  of  his  own, 
td  damaged  plaintifE  in  the  sum  of 

I  ^neral  issue. 

ice  showed,  in  brief,  the  following 
ise  his  agents  to  enter  on  plaintiff's 
n  fencing,  etc.;  also  sent  a  message 
at  the  latter  had  better  leave,  as  he 
;  the  year ;  also  burned  rails  from 
.'a  actions  caused  other  tenants 
1  a  mortgage  on  the  place,  which 
a  sale  under  it  was  afterwards  made 
I  protect  the  premises  and  prepare 
rtain  that  he  would  buy  the  land, 
purpose  he  acted  as  ho  did.  He 
place,  in  January,  but  on  taking 
le  contract,  and  informed  the  other 
rent  until  he  bought  at  the  sale. 
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Before  making  this  contract  he  had  referred  the  other  par- 
ties to  the  husband  of  plaintiff,  and  had  been  informed  that 
the  latter  refused  to  rent  or  have  anything  to  do  with  it. 
Defendant  thought  he  had  a  right  to  protect  the  property. 
When  it  was  sold,  however,  plaintiff's  son  bid  it  in.  Whether 
the  moving  of  the  fences,  etc.,  was  an  injury  or  benefit,  the 
evidence  was  conflicting.  The  amount  of  rent  contracted  for 
by  the  plaintiff  and  her  tenants  was  shown,  and  the  valne  of 
five  bales  of  cotton  (which  formed  a  part  of  the  rent)  in  the 
fall  when  deliverable. 

The  jury  found  for  plaintiff  $1,000.00.  Defendant  moved 
for  a  new  trial,  on  the  following  grounds : 

(1.)  Because  the  court  allowed  a  witness,  R.  B.  Wilson, 
to  testify  that  five  bales  of  cotton,  of  500  pounds  each,  (the 
amount  to  be  paid  by  one  of  plaintiff's  tenants,)  would  have 
been  worth  10^  to  13^  cents  per  pound,  in  Augnsta,  in  the 
fall,  defendant's  counsel  objecting. 

(2.)  Because  the  documentary  evidence  in  the  case  was 
handed  to  the  jury  along  with  the  record  by  plaintiff's  at- 
toraey,  without  the  knowledge  or  consent  of  defendant's 
counsel. 

(3.)  Because  the  verdict  was  contrary  to  law  and  evidence. 

The  motion  was  overruled  provided  plaintiff  would  write 
off  $500.00  from  the  verdict ;  and  defendant  excepted. 
Plaintiff  joined  in  the  exceptions  because  of  the  order  to 
write  off  $500.00. 

J.  Ganahl,  for  plaintiff  in  error,  cited  (on  excessive  dam- 
ages) Code,  §§3065,  3066.  Verdict  contrary  to  evidence, 
Code,  §§3713,  3717. 

H.  Clay  Foster  ;  W.  J.  Gary  ;  F.  T.  Lockhart,  for  de- 
fendant, cited  as  follows:  On  writing  off  damages,  3  Strob- 
hart,  425;  14  Richardson,  245.  On  Wilson's  evidence, 
Sedgwick  on  Dam.,  (6  Ed.)  89,  and  note  4 ;  /ft.,  99 ;  Code, 
§§3073,  3071,  2944.  Verdict  right,  23  Oa.,  222  ;  10  /*.,  37 ; 
Code,  §2947. 
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Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the 
defendant  to  recover  damages  for  an  alleged  trespass  on  cer- 
tain described  lands  as  set  forth  in  the  plaintiff's  declaration. 
On  the  trial  of  the  case,  the  jury  found  a  verdict  for  the 
plaintiff  for  $1,000.00.  A  motion  was  made  for  a  new  trial 
on  the  grounds  therein  stated,  which  was  granted  unless  the 
plaintiff  would  write  off  from  the  verdict  the  sum  of  $500.00, 
which  the  plaintiff  did,  and  then  the  court  overruled  the 
motion  for  a  new  trial,  whereupon  the  defendant  excepted. 
1,  2.  There  was  no  error  in  admitting  the  testimony  of 
the  witness  that  the  five  bales  of  cotton  which  Philpot  was 
to  give  for  the  rent  of  the  place  would  have  been  worth  in 
the  fall  lOi  to  13i  cents  per  pound,  in  Augusta ;  nor  in  al- 
lowing the  papers  containing  the  documentary  evidence, 
such  as  letters,  written  contracts,  etc.,  to  go  out  with  the 
jury  when  they  i-etired  to  make  up  their  verdict. 

3.  It  appears  from  the  evidence  in  the  record,  that  the 
defendant  had  a  mortgage  upon  the  lands  on  which  the  tres- 
pass is  alleged  to  have  been  committed,  which  had  been 
foreclosed,  and  that  he  entered  thereon  under  a  mistake  as 
to  what  were  his  legal  rights,  therefore,  he  was  only  liable 
for  such  damages  as  were  actually  sustained  by  the  plaintiff 
in  consequence  thereof.  It  was  not  a  case  for  exemplary  or 
vindictive  damages.  There  is  no  more  evidence  in  the  rec- 
ord to  support  the  verdict  for  $500.00,  or  anything  like  that 
amount,  than  there  was  to  support  the  verdict  for  $1,000.00, 
and  the  overruling  the  defendant's  motion  for  a  new  trial,' 
upon  the  terms  prescribed  by  the  court,  was  error. 
Let  the  judgment  of  the  court  below  be  reversed 
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1.  To  change  the  onus  from  the  plaintiff  in  execution  to  the  claimant 
in  a  claim  case,  the  plaintiff  must  show  either  title  in  the  defendant 
in  fi.  fa.,  or  possession  in  him  since  the  date  of  the  judgment. 

2.  It  is  not  sufficient  to  show  a  deed  from  defendant  to  another  since 
the  judgment,  or  title  out  of  him;  it  must  be  shown  in  him,  if  pos- 
session is  not  shown  to  have  been  in  him  or  those  holding  under 
him  since  the  judgment. 

3.  To  authorize  the  grant  of  a  new  trial  on  the  ground  of  newly  dis- 
covered testimony,  the  movant  must  show  diligence;  and  when.it 
appears  that  the  levy  was  made  in  1873.  and  the  trial  not  had  until 
1878,  and  that  the  evidence  newly  discovered  concerned  only  the 
possession  of  the  land  in  the  tenant  of  defendant  after  judgment —a 
thing  in  its  nature  notorious — and  that  this  was  discovered  from 
three  witnesses  who  lived  in  the  county,  and  were  always  accessible, 
and  that  no  reason  or  excuse  is  given  for  the  want  of  preparation  of 
the  case  and  the  not  having  these  witnesses  to  testify  on  the  trial: 

Held,  that  the  diligence  which  the  law  requires  has  not  been  exer- 
cised, and  a  new  trial  on  account  of  the  discovery  of  such  evidence 
from  witnesses  so  accessible,  should  not  have  been  granted. 

Claim.  New  trial.  Before  Judge  Tompkins.  Pierce 
Superior  Court.     Marcli  Term,  1878. 

Jonrdan,  for  use,  etc.,  had  certain  land  levied  on.  Char- 
lotte Knowles  claimed  it.  On  the  trial,  the  court  non-suited 
plaintiff  in  Ji.J^a.  He  moved  for  a  new  trial  on  the  ground 
that  this  was  error,  and  also  because  of  newly  discovered 
evidence.     The  motion  was  overruled  and  he  excepted. 

For  the  other  facts,  see  the  opinion. 

Goodyear  &  Harris  ;  Geo.  B.  Williams,  for  plaintiff  in 
error,  cited  as  follows :  Motion  for  new  trial  not  perfect 
nor  in  time.  Rule  of  supreme  court,  49;  1  Kelly^  252; 
5  Ga,,  399 ;  23  /J.,  493 ;  7  lb.,  436  ;  60  /J.,  123  ;  46  /}., 
156 ;  48  Ik,  425  ;  57  76.,  207 ;  55  /*.,  458.  On  newly  dis- 
covered testimony,  16 -Ca.,  33;  33/*.,  24;  34  lb,,  110; 
9 /A.,  4;  12  /*.,  500;  14  lb.,  313;  41  lb.,  446;  10  /J., 
511.  On  the  evidence,  14  Ga.,  313 ;  6  lb.,  410 ;  7  lb.,  495 ; 
46  IL,  629 ;  Code,  §3796. 
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Jackson,  Justice. 

In  this  case  the  plaintiff  in  execution  failed  to  sliow  title 
in  tlie  defendant  in  execution,  or  possession  in  him  since  the 
date  of  the  judgment,  whereupon  he  was  non-suited  and 
the  levy  was  dismissed.  Thereupon  he  moved  for  a  new 
trial  upon  the  ground  of  error  in  the  non-suit,  and  upon  the 
further  ground  of  newly  discovered  testimony.  The  court 
below  granted  the  new  trial,  and  the  claimant  excepted, 
and  assigns  for  error  the  judgment  granting  the  new  trial 
on  either  ground. 

1.  The  court  did  not  err  in  non-suiting  the  plaintiff  and 
dismissing  the  levy  upon  the  facts  disclosed  in  the  record, 
and  therefore  the  new  trial  should  not  have  been  granted  on 
that  ground.  The  plaintiff,  it  will  be  observed,  showed  posses- 
sion in  defendant  mji,fa,  for  several  years — but  not  enough 
to  presume  title  by  prescription — up  to  Christmas,  1869,  and 
title  out  of  defendant  mji,fa,  and  wife  of  homestead  in  the 
land  levied  on,  in  July,  1870.  The  date  of  the  judgment  was 
in  February,  1870,  therefore  no  possession  after  judgment  was 
shown,  and  if  possession  be  relied  on  to  cast  the  onus  on  the 
claimant,  possession  in  defendant  after  judgment  is  neces- 
sary. Indeed  the  Code  declares  that  at  the  date  of  the  lecy 
there  must  be  such  possession  to  change  the  onus.  Code, 
§3739.  But  this  is  codified  from  Cobb's  Digest,  p.  633, 
being  the  act  of  1821.  Since  that  act  this  court,  however, 
uniformly  held  that  possession  after  the  date  of  the  judg- 
Uicnt  would  cast  the  onus,  and  such  is  the  uniform  con- 
struction thereof,  6  Ga.,  410;  U  Oa.,  313;  13  Ga.,  545, 
etc.,  etc. 

2.  But  if  defendant  had  title,  and  the  plaintiff  showed 
that,  of  course  it  would  cast  the  onus.  The  plaintiff  did 
nojt  show  title  in  the  defendant,  but  out  of  him;  in  that  he 
showed  a  sale  to  Buchanan  by  husband  and  wife  of  a  home- 
stead. Title  out  of  defendant  would  not  do,  if  it  had  been 
made  by  him  alone,  and  so  it  has  been  held  since,  14  Ga.,  313. 
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But  liere,  title  to  a  homestead  passed  out  of  defendant  in 
fi'fii.  and  wife  ;  therefore  they  must  have  had  a  homestead 
before  they  could  convey  one,  and  if  they  had  such  home- 
stead before  this  judgment,  the  land  was  not  subject  unless 
the  debt  was  anterior  to  1868,  of  which  there  is  no  positive 
proof  in  the  record.  It  is  enough,  however,  that  land  can- 
not be  condemned  as  the  property  of  defendant  mji.fa,  by 
showing  title  out  of  him.  Therefore  the  nonsuit  was 
right,  neither  possession  nor  title  since  the  date  of  the  judg- 
ment being  shown  in  the  defendant  mji.fa, 

i3.  In  regard  to  the  newly  discovered  evidence,  we  think 
that  the  plaintiff  in  fi-fa,  has  not  shown  that  diligence 
which  the  law  requires.  The  land  was  levied  on  in  1873, 
the  trial  was  had  in  1878,  the  plaintiff  announced  ready, 
and  showed  possession  only  to  Christmas,  1869 ;  that  pos- 
session was  in  defendant,  and  after  liim  in  his  father-in-law, 
up  to  Christmas  of  1869,  when  he,  the  father-in-law,  was 
killed.  The  newly  discovered  evidence  is  all  from  witnes- 
ses in  the  county,  and  sroes  to  show  possession  in  the  son  of 
defendant  after  his  father-in-law  died.  One  of  the  witnes- 
ses by  whom  it  is  to  be  proved,  was  in  attendance  at  court, 
and  the  other  two  in  the  county  and  accessible.  No  reason  at 
all  appears  in  the  affidavit,  either  of  counsel  or  party,  why 
they  were  not  subpoenaed  and  at  the  court,  and  no  explana- 
tion appears  in  the  record  of  the  want  of  diligence  which 
the  law  requires  in  case  of  application  for  new  trial  on  the 
ground  of  newly  discovered  testimony.  There  must  be  an 
end  of  litigation  ;  and  parties  must  not  put  the  county  to 
the  expense  of  two  trials,  when  it  is  their  negligence  that 
makes  the  last  necessary.  See  41  Ga,^  426 ;  42  Oa.^  462, 
etc.,  etc. 

Reluctant,  therefore,  as  we  are  to  interfere  in  the  grant 
by  the  presiding  judge  of  a  new  trial,  yet  when  the  ques- 
tions are  purely  questions  of  law,  and  the  judgment  is  wrong 
thereon,  as  we  think  is  the  case  here,  we  feel  constrained  to 
interfere ;  and  therefore  we  reverse  the  judgment  which 
awarded  the  new  trial  in  this  case. 

Judgment  reversed. 
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Franklin  et  al. 

Where,  upon  the  application  to  foreclose  a  mortgage  upon  realty,  the 
mortgagors  arc  notified  and  served  according  to  law,  and  fail  to 
make  any  defense  to  the  judgment  of  foreclosure,  tliey  arc  con- 
cluded b}'  said  judgment  as  to  all  defenses  which  could  have  been 
made  in  objection  thereto;  and  an  application  for  injunction,  founded 
on  such  matters  of  defense,  should  not  be  granted  to  stay  the  mort~ 
gtigefl.fa.  issued  from  such  judgment,  because  counsel  employed  to 
defend  the  proceedings  of  foreclosure  neglected  his  duty  to  do  so — 
especially  where  counsel  denied  on  oath  such  employment,  and  no 
evidence  is  produced  of  any  payment  of  fees  or  other  satisfactory 
contract  for  services  to  be  rendered  in  the  case,  and  no  pretence  of 
collusion  between  the  counsel  and  the  mortgagees. 

Mortgages.     Injunction.     Attorney  and  client.     Before 
Judge  Harris.    Glynn  county.    At  Chambers.     August  29, 

1878.' 

.  Reported  in  the  opinion. 

Goodyear  &  Harris,  for  plaintiif  in  error,  cited  as  fol- 
lows:  No  equity  in  bill,  4  Ga.,  175;  9  lb..  247;  38  If?., 
174.  Sworn  off  by  answer,  1  ICelli/,  7 ;  6  Ga.,  220  ;  8  lb., 
562;  21  lb.,  187,  327;  2?  lb.,  503;  30  lb.,  915;  35  /b. 
47;  17/*.,  558;  27  /b.,  216;  Kerr  on  Inj.,  §§613,  619; 
51  (ra.,2^.  Discretion  controlled,  42  Ga.,  386,  639;  43 
7&.,  390  ;  47  /J.,  660.  Receiving  mortgage  not  ultra  vires, 
Angell  &  Ames  on  Corp.  (3  Ed.),  117-120. 

Wm.  Williams  &  W.  J.  Williams,  by  Hoke  SMmi ;  Mer- 
6HON  &  SMrrH,  for  defendants,  cited  as  follows:  Mortgage 
void,  Oode,  §1754.  Not  properly  foreclosed,  59  Ga.,  719. 
Irregularity  not  vitiate  billj  53  Ga.,  226. 

Jackson,  Justice. 

The  bill  alleges  that  the  property  moj*tgagcd  is  a  trust 
estate  belonging  to  complainants — to  Mrs.  Franklin  for  life, 
and  remainder  to  her  children  ;  that  her  deceased  husband 
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owed  the  board  of  education  and  mortgaged  the  property; 
that  after  his  deatli,  she  and  her  children  were  fraudulently 
induced  to  take  up  the  old  note  and  mortgage,  and  add 
thereto  nine  hundred  dollara  more  of  indebtedness  of  de- 
ceased, and  execute  a  new  mortgage  therefor ;  that  they 
employed  counsel  to  defend  the  application  to  foreclose  upon 
the  two  houses  and  lots  covered  by  the  mortgage,  but  he 
failed  to  do  so,  and  the  prayer  was  for  the  cancellation  of  the 
mortgage  as  fraudulently  procured,  and  the  staying  of  the 
fi,fa.  until  the  hearing.  The  court  granted  the  injunction 
as  to  the  life-tenant,  Mrs.  Franklin,  and  the  defendants  ex- 
cepted. There  was  an  answer  swearing  oflf  the  equity,  if  any, 
of  the  bill,  and  depositions  on  each  side  in  respect  to  the  al- 
leged fraud  on  the  part  of  the  board  in  procuring  the  mort- 
gage from  Mrs.  Franklin  and  family ;  but  in  the  view  we 
entertain  of  the  case,  it  is  unnecessary  to  consider  any  of 
this  evidence. 

This  defense  could  have  been  as  well  pleaded  and  insisted 
upon  on  the  application  to  foreclose,  as  after  that  judgment. 
There  is  no  pretense  of  any  equity  arising  since  the  judg- 
ment of  forech)8ure,  nor  of  any  fraud  in  the  procurement  of 
that  judgment ;  nor  that  by  any  conduct  of  the  board  the 
mortgagors  were  prevented  from  making  their  defense  ;  nor 
tliat  counsel  employed,  if  employed  at  all,  was  prevented  by 
collusion  of  any  sort  with  the  board  from  defending  the  pro- 
ceeding to  foreclose.     If  he  failed  in  his  duty,  his  clients 
must  look  to  him  for  redress ;  if  he  was  not  employed, 
which  he  swears,  and  so  does  his  partner  at  the  time,  and  so 
his  books  show,  the  fault  is  exclusively  that  of  complain- 
ants ;  and  even  if  he  was  employed  it  was  still  their  duty,  so 
far  as  the  mortgagees  are  concerned,  to  see  to  it  that  he  dis- 
charged his  duty,  by  going  to  his  office  and  advising  abont 
the  case — both  the  counsel  and  themselves  living  in  the  same 
town.     In  any  view  there  is  gross  want  of  diligence  in  the 
defense  of  the  proceedings  to  foreclose,  and  no  sort  of  suffi- 
cient reason  for  the  neglect  of  the  case,  and  no  charge  of 
blame  on  defendants  to  the  bill  for  such  failure  to  defend. 


AUGUST  TERM,  1878.  305 

Johnson  vs.  The  State. 

Therefore,  this  bill  and  application  for  injunction  comes 
too  late,  and  under  the  rulings  of  this  court  the  complain- 
ants are  concluded  by  their  failure  to  defend  the  petition  to 
foreclose  the  mortgage.  See  13  6ra.,  389,  393-4 ;  18  /J., 
476,  487-8-9  ;  56  76.,  94 ;  59  lb.,  230. 

Judgment  reversed. 


Johnson  vs.  The  State  of  Georgia. 

1.  The  second  marriage  of  a  bigamist  is  void,  and  does  not  render  the 
woman  incompetent  to  testify  against  him  on  a  criminal  trial. 

2.  A  witness  may  be  impeached  by  proof  of  general  bad  character,  but 
not  by  special  acts  of  adultery. 

3.  Statements  made  by  a  prisoner,  in  the  nature  of  confessions,  snch  as 
a  declaration  of  intention  to  tell  the  truth  about  the  matter,  an  in- 
quiry as  to  his  power  to  turn  state's  evidence,  and  the  like,  though 
not  direct  confessions,  were  inadmissible  on  his  trial  for  the  offense 
spoken  of,  it  appearing  that  the  witness  to  whom  they  were  made, 
told  him  that  if  he  turned  staters  evidence,  and  there  were  others 
implicated  and  he  could  prove  it,  he  would  *'get  clear," 

i.  The  verdict  was  unsupported  by  the  evidence. 
Blbcklet,  Justice,  dissented. 

Criminal  law.  Witness.  Evidence.  ISew  trial.  Before 
Judge  Harris.     Ware  Superior  Court.     March  Term,  1878. 

Reported  in  the  decision. 

Jno.  C.  Nicholls,  for  plaintiff  in  error. 

R.  N.  Ely,  attorney  general ;  Simon  W.  Hitch,  solicitor 
general ;  Mershon  &  Smith,  for  the  state,  cited  as  follows  : 
Evidence  of  second  wife  admissible,  Code,  §3852;  1  Phil. 
on  Ev.,  3,  4,  5,  and  notes;  11  Ga,,  353;  Wharton's  Crim. 
L.,  681.  On  impeachment  of  witnesses,  30  Ga.y  888  ;  3  lb.. 
417 :  1  Wharton's  Crim.  L.,  814. 

Wabkeb,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  murder, 
and  charged  with  the  unlawful  killing  of  Elias  F.  Sweat,  in 
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the  county  of  Ware,  and  on  his  trial  therefor  was  found 
guilty.  A  motion  for  a  new  trial  was  made  on  the  several 
grounds  therein  set  forth,  which  was  overruled,  and  the  de- 
fendant excepted. 

It  appears  from  the  record  and  bill  of  exceptions,  that 
Matilda  Johnson  was  offered  as  a  witness  for  the  state,  who 
stated  that  she  was  the  wife  of  the  defendant,  was  married 
to  him  by  Isaac  Highsmith  since  the  war;  whereupon  the 
defendant  objected  to  her  testifying  in  the  case.  The  coun- 
sel for  the  state  replied  that  the  defendant's  marriage  with 
Matilda  was  void,  because  he  had  another  lawful  wife  liv- 
ing at  the  time  of  his  marriage  with  her,  and  proposed  to 
prove  that  fact,  which  the  court  allowed  to  be  done.  It  was 
proved  by  several  witnesses,  that  the  defendant,  at  the  close 
of  the  war,  and  for  three  or  four  years  afterwards,  lived 
with  another  woman  by  the  name  of  Rose  Johnson,  who  he 
claimed  to  be  his  wife,  by  whom  he  had  six  children.  The 
court  allowed  Matilda  to  testify  against  the  defendant,  over 
his  objections,  and  that  is  one  of  the  errors  complained  of. 

1.  By  the  act  of  9th  of  March,  1 866,  (Code,  §1667,)  it  is  de- 
clared that  persons  of  color  living  together  on  the  said  9th 
day  of  March,  1866,  as  husband  and  wife,  shall  sustain  that 
legal  relation  to  each  other,  and  it  having  been  clearly 
proved  that  the  defendant  and  Rose  Johnson  were  living  to- 
gether as  husband  and  wife  on  the  9th  of  March,  1866,  and 
for  three  or  four  years  afterwards,  his  subsequent  marriage 
with  Matilda  Johnson  was  void,  and  therefore  she  was  a 
competent  witness.  Although  the  defendant  must  be  pre- 
sumed to  have  known  the  law  when  he  was  married  to  Ma- 
tilda, still,  I  cannot  but  feel  (knowing  that  class  of  our  popu- 
la^^ion  as  well  as  I  do,)  that  he  was  not  aware  that  he  was 
in  fact  violating  it,  and  that  he  considered  Matilda  his  only 
lawful  wife,  and  communicated  with  her  as  such.  Be  that 
as  it  may,  I  am  bound  to  administer  the  laws  of  the  land  as 
I  find  them,  and  consequently  to  hold  that  the  court  did  not 
err  in  hearing  the  evidence  as  to  the  defendant  living  with 
Rose  Johnson  and  claiming  her  as  his  wife,  as  set  forth  in 
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the  record,  and  in  allowing  Matilda  Johnson  to  testify  as  a 
witness  in  behalf  of  the  state  against  the  defendant. 

2.  Tliere  was  no  error  in  ruling  out  the  testimony  of 
Winter  Nesbit,  a  witness  offered  by  the  defendant,  to  prove 
that  just  previous  to  the  homicide,  Matilda  Johnson  and 
Lewis  Phillips,  another  witness  for  the  state,  were  in  the 
habit  of  committing  acts  of  adultery  together.  It  would 
have  been  competent  to  have  proved  their  general  charac- 
ter, but  not  specific  acts  of  adultery  for  the  purpose  of  im- 
peaching them. 

3.  It  appears  from  the  bill  of  exceptions,  that  E.  H. 
Crawly,  a  witness  for  the  state,  testified  to  a  conversation 
had  with  the  defendant  when  in  jail,  from  which  conversa- 
tion unfavorable  inferences  might  be  drawn  prejudicial  to 
the  defendant,  though  not  amounting  to  a  direct  confession, 
the  defendant  having  sent  for  the  witness.  Upon  his  cross 
examination,  the  witness  said,  "  I  told  defendant,  of  course 
if  he  turned  state's  evidence,  and  there  were  others  impli- 
cated, and  he  could  prove  it,  that  he  would  get  clear."  The 
defendant  made  a  motion  to  rule  out  the  evidence  of  Crawly, 
on  the  ground  that  the  statements  of  the  defendant  as  tes- 
tified to  by  him  were  made  under  the  hope  of  being  bene- 
fited thereby.  The  court  overruled  the  motion,  and  that  is 
assigned  as  error.  The  3793d  section  of  the  Code  declares, 
that  "  to  make  a  confession  admissible,  it  must  have  been 
made  voluntarily,  without  being  induced  by  another,  by 
the  slightest  hope  of  benefit,  or  remotest  fear  of  injury." 
According  to  this  rule,  the  only  part  of  Crawly's  evidence 
that  was  admissible  was  the  following :  "  Defendant  sent 
for  me  about  the  murder  of  Elias  Sweat,  that  was  what  we 
were  talking  about,"  and  the  court  erred  in  not  ruling  out 
the  other  part  of  his  evidence. 

4.  It  appears  from  the  evidence  in  the  record,  that  Mr. 
Sweat,  the  deceased,  was  killed  near  his  own  house,  about 
twelve  o'clock  at  night,  by  blows  inflicted  upon  his  head 
which  caused  his  death.  The  only  evidence  which  connects 
the  defendant  with  the  killing  of  the  deceased  was  his  con- 
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fession,  as  testified  to  by  one  King,  wbo  was   confiued  in 
jail  with  defendant  under  a  charge  of  stealing.     According 
to  King's  evidence,  defendant  said  to  hini  that  "  Sweat  was 
keeping  his  wife,  and  he  killed  him  with  a  hatchet,  and  got 
$17.00  from  the  person  of  deceased."     It  appears  from  the 
evidence  of  Sydboten,  the  jailor,  that  Farly  Sweat  had  a 
talk  with  King  outside  of  the  jail,  and  told   him.  King, 
"  that  if  he  would  get  it  (the  confession)  out  of  defendant, 
he  would  pay  him  for  it,  and  he  thought  there  would  be  a 
chance  to  get  him  out  of  jail."     When  King  told  the  wit- 
ness one  day  that  "  he  had  got  it  all  out  of  defendant,"  the 
witness  proposed  to  him  to  get  Dr.   Lott,  Dr.  Folks,  and 
other  prominent  men,  and  take  them  into  the  jail,  and  for 
King  to  make  his  statement  of  what  the  defendant  had  said 
to  him  in  his  presence.     King  said  ''  he  could  not  do  that 
as  he  was  afraid  to  be  left  in  there  with  the  defendant." 
The  defendant  was  chained  in  the  jail  to  prevent  his  escape. 
Besides,  the  general  character  of  King  was  impeached  by 
two  witnesses  who  were  acquainted  with  it,  and  proven  to 
be  bad,  and  that  they  would  not  believe  him  on  his  oath. 
This  is  the  evidence  of  the  defendant's  confession  on  which 
the  defendant's  conviction  is  sought  to  be  established.    The 
8792  section  of  the  Code  declares,  that  "  all  admissions 
should  be    scanned  with   care,   and   confessions    of    guilt 
should  be  received  with  great  caution.     A  confession  alone, 
uncorroborated  by  other  evidence,  will  not  justify  a  con- 
viction."    What  is  the  other  evidence  in  the  record  to  cor- 
roborate the  confession  made  to  King  ?     It  is  the  evidence 
of  Lewis  Phillips  and  Matilda  Johnson.     Phillips  testified 
that  defendant  said  to  him  ^^  that  if  deceased  did  not  mind 
he  would  smash  his  brains  out."     Matilda  Johnson  testified 
that  defendant  said  ^^  he  did  not  think  she  ought  to  belong 
to  any  church,  that  he  intended  to  burst  deceased's  head 
open,  intended  to  spill  blood  that  could  not  be  scoured  up, 
etc."     This  witness  admitted  her  feelings  were  not  good  to- 
wards defendant,  as  she  could  not  go  anywhere  night  nor 
day,  but  he  was  there.     The  general  character  of  both  of 
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these  witnesses  was  proven  to  be  bad,  and  not  worthy  of  be- 
lief on  their  respective  oaths.  There  is  one  significant  fact 
disclosed  by  the  evidence  in  the  record,  and  that  is,  that 
notwithstanding  every  one  of  the  witnesses  mainly  relied 
on  by  the  state  for  a  conviction  of  the  defendant  were  im- 
peached, as  being  of  bad  character,  no  attempt  was  made 
by  the  state  to  sustain  or  support  the  character  of  its  own 
witnesses  who  were  thus  attacked.  So  that  there  was  no 
oonjliirt  in  the  evidence  as  to  their  bad  character.  If  we 
scan  with  care  and  caution  the  evidence  of  the  confession 
testified  to  by  King,  and  the  evidence  of  the  previous  threats 
made  by  the  defendant  in  corroboration  thereof,  as  testified 
to  by  Phillips  and  Matilda  Johnson,  as  the  law  enjoins  us 
to  do,  especially  in  regard  to  that  class  of  our  population 
to  which  the  defendant  l>elongs,  it  cannot  with  legal  pro- 
priety be  judicially  declared  that  the  evidence  in  the  record 
is  of  such  a  character  as  to  require  a  verdict  of  guilty 
against  the  defendant,  notwithstanding  the  error  of  the 
court  in  not  ruling  out  the  evidence  of  Crawly,  as  herein- 
before indicated,  and  inasmuch  as  the  court  erred  in  re- 
fusing to  rule  out  that  evidence,  a  new  trial  should  be 
gi-anted.  In  the  view  we  have  taken  of  this  case,  the  rul- 
ing out  of  the  testimony  of  Nicholls,  becomes  immaterial. 
Let  the  judgment  of  the  court  below  be  reversed,  and  a 
new  trial  granted. 

Jackson,  Justice,  concurred. 

Bleckley,  Justice,  dissenting. 

1.  A  witness  for  the  state  having  testified  as  follows,  there 
was  no  error  in  refusing  to  rule  out  his  evidence  on  the 
prisoner's  motion  :  "defendant  asked  me  if  he  could  turn 
state's  evidence.  Told  him  he  could  if  there  were  more 
than  himself  implicated  in  the  crime.  Defendant  went  on 
talking  a  good  deal.  I  told  him  he  nmst  tell  me  the  truth 
in  this  matter,  and  I  would  come  next  morning  and  bring  a 
justice  of  the  peace.     Defendant  then  asked  me  if  he  could 
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not  tell  it  then.  I  told  him  no,  he  had  better  tell  it  before 
a  justice  of  the  peace,  or  some  legal  officer  to  take  his  testi- 
mony down.  He  asked  me  if  I  would'  be  sure  and  come 
next  morning.  I  told  him  I  would  if  nothing  providential 
occurred.  I  came  back  next  morning,  and  he  said  he  would 
have  to  see  Col.  Nichols  before  he  done  anything.  At  the 
time  of  conversation  he  was  kind  of  sitting  or  leaning  on 
the  floor,  with  his  face  in  his  hands,  and  every  now  and 
then  he  would  raise  up  and  talk  to  me.  He  sent  for  me 
about  the  murder  of  Elias  Sweat.  That's  what  we  were 
talking  about.  Cross. — I  told  defendant,  of  course,  if  he 
turned  state's  evidence,  and  there  were  others  implicated, 
and  he  could  prove  it,  that  he  would  get  clear."  Here  nothing 
is  repeated  as  coming  from  the  prisoner,  except  three  ques- 
tions, and  the  final  remark  as  to  seeing  Col.  Nichols. 
The  competency  of  this  testimony  was  not  affected  by  any 
hope  excited  by  the  witness  in  the  mind  of  the  prisoner  ;  for, 
first,  the  prisoner  took  the  initiative;  he  sent  for  the  witness 
to  talk  to  him  about  the  murder,  and  when  he  came,  in- 
quired of  him  whether  he,  the  prisoner,  could  turn  state's 
evidence.  In  this  question,  which  was  doubtless  propounded 
hefore  the  witness  mentioned  any  favorable  consequence  as 
likely  to  follow,  lies  the  chief  potency  of  the  whole  testi- 
mony of  this  witness.  The  free  and  voluntary  asking  of 
such  a  question,  with  the  deliberation  implied  in  sending 
beforehand  for  a  person  to  hear  and  answer  it,  is  a  weighty 
circumstance  in  the  investigation  of  a  secret  murder.  Sec- 
ondly, whatever  hope  may  have  been  inspired  was  barren 
of  results ;  it  induced  no  confession ;  no  confession  was 
made.  The  prisoner  was  checked  for  the  time  by  the  wit- 
ness. An  interview  was  appointed  for  the  next  day,  and 
when  the  witness  returned,  the  prisoner  announced  his  wish 
to  consult  Col.  Nichols,  and  there  the  matter  ended.  So 
far  from  making  any  disclosure  under  the  encouragement 
held  out  by  the  witness,  the  prisoner  reconsidered  his  pur- 
pose and  abandoned  it.  His  hope,  if  any  hope  was  kindled, 
emitted  silence,  not  criminating  speech.  If  he  had  any  se- 
cret to  impart,  he  declined  to  impart  it.     27  Oa,^  640. 
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2.  While  this  court  may  pronounce  witnesses  whom  the 
jury  trusted,  unworthy  of  credit  for  sufBcient  cause  apparent 
in  the  record,  the  mere  absence  of  supporting  witnesses  to 
offset  impeaching  evidence  on  the  ground  of  general  bad 
character,  is  not  cause  suflScient.     22  Ga,,  479. 

3.  The  second  wife  of  a  bigamist  is  no  wife  in  law,  and 
therefore  not  incompetent  as  a  witness  against  him.  1  Phil. 
Ev.,  84: ;  Roscoe  Cr.  Ev.,  147. 

4.  The  court  (as  I  think)  committed  no  error  on  the  trial, 
or  in  overruling  the  motion  for  a  new  trial. 


Brown  vs.  The  State  of  Georgia. 

1.  The  fact  that  the  witness  left  the  house  at  nine  o'clock  at  night 
and  returned  at  six  o'clock  next  morning,  on  the  8rd  of  January, 
1878,  leaving  the  doors  locked  and  everything  safe,  and  found  the 
doors  broken  open  and  the  effects  left  at  night  gone  on  his  return, 
are  sufficient  to  show  that  the  burglary  was  done  at  night. 

2.  The  fact  that  on  the  very  next  night  the  defendant,  in  company 
with  another,  offered  for  sale  the  identical  effects  stolen  from  the 
dwelling  so  broken  and  entered,  and  when  a  policeman,  sent  for 
without  his  knowledge,  made  his  appearance,  defendant  ran,  was 
shot  at  and  fired  in  return,  are  enough  to  sustain  a  conviction  that 
defendant  was  the  burglar. 

3.  A  charge  to  the  effect  that  while  a  mere  naked  possession  of  stolen 
property  missed  from  a  house  burglariously  entered  would  not  be 
sufficient  to  convict,  yet,  the  fact  of  the  burglary  being  proven,  if  the 
possession  be  very  recent  and  unexplained  satisfactorily,  such  pos- 
session would  authorize  a  conviction,  is  not  objectionable— the  entire 
charge  not  having  been  sent  up  in  the  record,  and  the  presumption 
being  that  all  the  law  of  the  case,  not  inconsistent  with  said  extract, 
was  correctly  given. 

Criminal  law.  Charge  of  court.  Before  Judge  Tompkins. 
Cliatbara  Superior  Court.     October  Term,  1877. 

Reported  in  the  opinion. 

E.  C.  HoLLis ;  A.  C.  King,  for  plaintiif  in  error,  cited  as 
follows :  Evidence  insufficient,  3  Gr.  on  Ev.,  §30 ;  46  Ga,^ 
^37;  37  7  J.,  191;  34  Jk,   342;  4  Bl.  Com.,  224;  Code, 
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§4386 ;  53  Ga,,  567 ;  46  Ind.,  453  ;  3  Gr.  on  Ev.,  §§161,  17 ; 
48  Oa,,  326 ;  Code,  §441 1 ;  4  Bl.  Corn.,  230 ;  50  Q.%,,  103 ;  2 
Parker's  Crim.  R,  (N.  Y.)  586  ;  3  Gr.  on  Ev.,  §33 ;  1  Best 
on  Ev.,§2l2;  Burr,  on  Cir.  Ev.,  49,  50;  Charge  error,  53, 
Ga.,mi\  51  /A., 402;  21  Ih  ,  310;  19 /J.,  285;  17 /i.,  497; 
46  /J.,  212;  50  N.  H.,  510;  19  Ohio  St.,  363;  37  Tex.,  202; 
1  Parker's  Crim.  R.,  (N.  Y.)  447 ;  18  Cal.,  382 ;  20  /*.,  177 ; 
23  /J.,  51 ;  35  111.,  204 ;  46  Ga.,  6S6 ;  Wills  on  Cir.  Ev.,  54, 
55  ;  59  Ga.,  456  ;  58  /6.,  78 ;  56  /J.,  686 ;  55  76.,  324;  53 
/J.,  567 ;  46  75.,  637 ;  The  Reporter,  Vol.,  6,  p.  504 ;  /J., 
338 ;  5  Iowa,  433 ;  26  Me.,  212 ;  18  Wall.,  517,  544,  545 ;  24 
Pick.,  366,  373,  374;  3  Iowa,  131,  140;  Wharton's  Am.  Cr. 
L.,  §707;  45  Vt.,  308;  19  Me.,  400;  28  Ala.,  702;  58  Ga,, 
78 ;  6  Caldw.,  9 ;  57  Ga,,  503 ;  34  Ga,,  262.  No  presump- 
tion that  court  corrected  error  in  balance  of  charge,  56 
Ga,,  596. 

A.  B.  SMrrn,  solicitor  general,  for  the  state. 

Jackson,   Justice. 

The  defendant  was  convicted  of  burglary  at  night,  in 
breaking  and  entering  the  residence  of  Mr.  Screven,  in  Sa- 
vannah, with  intent  to  commit  larcenv  therefrom.  The  evi- 
dence  was  that  the  house  was  broken  into  between  9  o'clock 
at  night  and  6  o'clock  next  morning,  on  the  3rd  of  January, 
1878 ;  and  that  on  the  next  night,  between  8  and  9  o'clock, 
the  prisoner  tried  to  sell  the  silver  plate  which  was  missing 
from  the  house ;  he  was  accompanied  by  another,  but  he  did 
the  talking  and  trading ;  a  policeman  was  sent  for,  defend- 
ant ran,  was  shot  at,  shot  back,  and  was  finally  arrested. 

His  motion  for  a  new  trial  is  based  upon  the  ground  that 
the  verdict  was  against  law  and  evidence,  and  that  the  court 
committed  error  in  the  charge  to  the  jury. 

1.  There  is  abundant  evidence  to  convict  the  defendant 
of  burglary  at  nigkt^  which  seems  to  be  the  main  ground  of 
deficiency  in  the  evidence  relied  upon.  The  burglary  must 
have  been  committed  at  night.     The  door  was  broken  open? 
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things  were  scattered  about  generally,  and  a  silver  waiter, 
pitcher  and  goblets,  and  perhaps  other  similar  articles,  taken 
away.  Six  o'clock  in  the  morning  the  servant  said  he  re- 
turned, after  leaving  at  nine  at  night ;  and  six  o'clock  is  dark. 
Even  if  he  could  see  a  little,  or  if  it  had  been  seven  o'clock, 
snch  a  burglary  in  the  city  could  hardly  have  been  perpe- 
trated after  day-break.  This  point  is  fully  covered  by  the 
case  of  Hmiser  vs.  The  State^  58  Ga.^  78. 

2.  Another  point  made  is  in  regard  to  the  sufficiency  of 
the  possession  of  stolen  goods  unaccounted  for,  to  convict  of 
burglary.  This  case,  in  respect  to  this  point  too,  is  very 
mnch  like  the  case  just  cited  from  the  58th,  and  is  covered 
by  the  principle  announced  there.  The  very  next  night  af 
ter  the  burglary,  the  prisoner  offered  to  sell  the  stolen  effects, 
when  the  police,  who  were  privately  sent  for,  came  to  the 
store  where  he  was  offering  to  trade,  he  ran,  was  shot  at, 
shot  back,  and  was  evidently  guilty. 

It  makes  no  difference  that  another  accompanied  him,  he 
was  the  spokesman,  did  the  talking,  running  and  shooting, 
and  we  think  with  the  court  and  jury  who  tried  him,  that 
he  did  the  breaking,  entering  and  stealing,  and  is  guilty.  If 
his  companion  helped  him,  it  does  not  lessen  his  guilt. 

3.  The  charge  complained  of  is  in  these  words :  "  The 
mere  naked  possession  of  stolen  goods  is  insufficient  to  con- 
vict of  burglary  at  night;  but  if  the  jury  find  from  the  evi- 
dence that  a  burglary  had  been  committed,  and  that  certain 
goods  had  then  and  there  been  stolen  as  alleged  in  the  in- 
dictment, and  that  those  identical  goods  had  been  found  in 
the  possession  of  the  defendant  very  soon  after  the  burglary, 
and  he  did  not  satisfactorily  explain  how  he  got  them,  then 
(if  you  find  all  this  from  the  evidence)  it  will  be  sufficient  to 
authorize  you  to  find.a  verdict  of  guilty.  " 

The  entire  charge  of  the  court  is  not  given.  The  pre- 
»imption  is  that  everything  consistent  with  this  extract, 
and  giving  fully  the  law  on  other  points,  was  embraced  in 
the  other  parts  of  the  general  charge.  So  presuming,  we 
no  error  in  this  extract. 
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For  the  judge  charged,  the  presumption  is,  the  doctrine 
of  reasonable  doubts  and  the  duty  of  the  jury  to  look  to  the 
entire  evidence,  and  satisfy  themselves  beyond  such  doubts 
that  this  defendant  committed  this  burglary.  The  meaning 
of  the  charge  complained  of,  is  simply  this :  naked  pos- 
session of  goods  taken  from  the  house  broken  open  at  night 
will  not  suflBce  to  convict  of  burglary  at  night ;  but  posses- 
sion soon  after  the  burglary,  not  satisfactorily  explained,  may 
authorize  a  conviction.  We  see  no  objection  to  the  charge 
so  construed,  presuming  that  the  pressure  of  the  case  was 
upon  this  point  before  the  jury,  and  that  the  rest  of  the 
charge  was  legal. 

Judgment  affirmed. 


Carter,  executrix,  et  al.  vs.  Hallahan  et  al. 

1.  Mortgap^ecs  cannot  set  up  title  from  the  deceased  mortgagor  to  a 
third  person  for  the  purpose  of  defeating  the  widow's  claim  of 
dower  and  year's  support. 

2.  Where  a  debtor,  since  deceased,  gave  to  a  creditor  a  deed,  absolute 
upon  its  face,  but  remained  in  possession  of  the  property;  in  a  sub- 
sequent contest  between  other  creditors  and  the  widow  claiming 
dower  and  year's  support,  ptu'ol  evidence  was  admissible  to  show 
that  the  conveyance  was  only  intended  to  operate  as  a  mortgage. 

3.  The  verdict  was  in  accordance  with  the  evidence. 

See  concurrence  of  Bleckley,  Justice. 

Mortgage.  Title.  Dower.  Estoppel.  Evidence.  New 
trial.  Before  Judge  Pon^LE.  Richmond  Superior  Court. 
April  Term,  1878. 

William  H.  Goodrich,  as  receiver  of  the  estate  of  De- 
Laigle,  by  deed,  dated  April  10th,  1869,  conveyed  the  home- 
place,  with  the  brickyard  and  other  lands  adjacent,  to  Den- 
ning &  Hallahan,  who  executed  a  mortgage  the  same  day, 
for  $22,000,  the  balance  of  the  purchase  money.  Denning 
sold  out  to  Hallahan,  July  20, 1870,  subject  to  the  mortgage 
who,  on  the  same  day,  conveyed  the  premises  to  James  A. 
Gray,  with  the  privilege  of  re-purchase.     Gray  re-conveyed 
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to  HallahaB  Jan.  16,  1872,  on  which  day  Hallahan  executed 
ff  mortgage  on  the  land  to  Flournoy  Carter  for  $10,735. 
On  Jan.  18,  1872,  the  mortgage  originally  due  to  Goodrich, 
receiver,  was  paid  off  and  satisfied  of  record.  On  the  7th 
Jan.,  1873,  Hallahan  executed  a  second  mortgage,  in  favor 
of  the  Augusta  Factory,  for  $4,000,  the  Georgia  Railroad 
&  Banking  Co.,-  Francis  Cogin,  and  George  T.  Jackson,  for 
^,000  each,  with  interest  from  maturity  at  10  per  cent., 
and  attorneys'  fees  in  case  of  foreclosure.  This  was  on  the 
same  real  estate^  with  the'  personal  property  at  the  brick- 
yard, and  recited  notice  of  the  Carter  mortgage  for  $9,500. 
On  the  23d  April,  1873,  Hallahan  executed  a  third  mort- 
gage, in  favor  of  CVDonhell  &  Burke,  E.  (yDonnell  and 
Prank  H.  Miller,  to  secure  indebtedness  to  O'Donnell  & 
Burke,  and  G'Doiinell  of  $6,038,  and  Miller  of  $1,000. 
'Phis  mortgage  wu6  on  the  same  real  estate  and  personal 
property  as  the  second  mortgage,  and  recited  notice  of  the 
first  and  second  mortgages. 

To  October  term  1873,  of  Richmond  superior  court,  all 
die  mortgagees  filed  petitioiis  to  foreclose  their  mortgages. 
On  the  2d  Feb.,  1874,  Hallahan  conveyed  to  Burke,  for 
|Q,500,  all  the  real  atid  personal  property  described  in  the 
mortgages.  A  note  for  the  $1,500  was  given.  Notice  was 
given  in  the  deeid  of  the- prior  mortgages  and  liens.  Ad- 
vertisements of  tbe^sale  were  published.  A  rent  note  was 
given  by  Hallahan  for  the  dwelling-house,  and  a  paper  signed 
by  him  as  follows : 

"I,  Dennis  Hanahah,  hereby  agree  to  serve  James  Burke  as  clerk 
in  the  brickyard  sold  by  me  this  day  to  him  at  the  rate  of  five  dollars 
per  day,  from  which  is  tabe  deducted  any  day  or  portion  thereof  which 
I  fail  to  serve,  he  having  the  right  to  discharge  me  at  the  end  of  any 
day.  DKirais  Hallahan." 

February  2, 1874: 

A  new  bond  for  the  maintenance  of  certain  convicts  then 

in  the  employ  of  EEallahan  was  given  by  Burke   to  the 

coanty  judge.    In  January,  1877,  Burke  declined  to  make 

further  payments,  and  oflEered  to  convey  the  property  back 

SO 
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to  Hallahan,  his  note,  due  February  2,  1877,  for  $1,500, 
to  be  returned  to  him.  The  deed  was  drawn  but  not 
executed. 

At  April  term,  1874,  of  Richmond  superior  court,  the 
mortgages  were  all  foreclosed,  executions  issued,  and  levies 
were  made  on  the  property,  notice  being  served  on  Burke 
as  tenant  in  possession.  Burke  obtained  an  extension  of 
time  on  the  executions  by  paying  interest ;  and  afterwards 
a  second  extension  until  January  1,  1877. 

Hallahan  was  adjudged  a  bankrupt  February  28,  1877, 
and  died  April  6,  1877. 

In  June,  1877,  his  widow  and  children  brought  this  bill. 
At  the  same  time,  they  filed  their  petition  for  a  year's  sup- 
port ;  $3,500.00  was  set  apart  to  them.  Carter  being  dead, 
his  interests  were  represented  by  Mre.  Carter,  executrix. 

After  decree  against  them,  defendants  moved  in  arrest  of 
judgment  and  for  a  new  trial.  Both  motions  were  over- 
ruled, and  they  excepted. 

Among  the  many  grounds  of  error  alleged,  are  these : 

1.  Because  the  court  failed  to  hold  that  the  conveyance 
of  February  2,  1874,  even  if  an  equitable  mortgage,  passed 
the  title  so  as  to  prevent  dower  until  all  the  debts  intended 
to  be  secured  thereby  were  paid. 

2.  Because  the  court  admitted,  over  the  objection  of  de- 
fendants, the  verbal  testimony  of  Edward  O'Donnell,  of  a 
conversation  had  with  him  by.his  brother-in-law,  Dennis  Hal- 
lahan, prior  to  the  deed  of  February  2,  1874,  showing  what 
bis  understanding  was  with  Hallahan,  and  which  he,  O'Don- 
nell, communicated  to  Burke  before  the  making  of  the 
deed,  but  which  was  not  communicated  to  the  conveyancer 
who  drew  the  papers,  or  any  creditor. 

8.  Because  the  court  admitted,  over  the  objection  of  de- 
fendants, tlie  verbal  testimony  of  Burke,  of  a  conver- 
sation had  with  O'Donnell,  in  the  absence  of  Hallahan, 
about  making  the  deed  of  February  2, 1874,  and  also  re- 
fused to  rule  it  out  after  it  appeared  from  Burke's  testi- 
mony that  he  had,  after  the  deed,  made  on  two  occasions 
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writteD  settlements  with  Hallahan  of  a  contradictory  char- 
acter. 
For  the  other  facts  see  the  decision. 

Barnes  &  Gumming  ;  F.  H.  Miller,  for  plaintiffs  in  er- 
ror, cited  (on  the  points  decided)  as  follows :  Dower  allowed 
in  what,  Code,  §1763;  15  ffa.,  102;  28 /J.,  107;  40/ J., 
32 ;  28  /J.,  479 ;  43  1  J.,  385  ;  37  lb.,  490 ;  66  N.  C,  214 ; 
1  Bump.  497 ;  44  Ga.,  323 ;  60  lb,,  456.  Deed  to  Burke 
good  against  dower,  whether  a  mortgage  or  not,  15  Ga., 
102 ;  28  /&.,  108 ;  59  /J.,  507 ;  64  lb.,  45 ;  49  lb.,  140  ; 
57  lb.,  601 ;  46  lb.,  133 ;  58  /*.,  178 ;  32  lb.,  665 ;  56  lb., 
250;  40  lb.,  540;  54  lb.,  621 ;  13  lb.,  88;  59  lb.,  862;  60 
Ik,  456 ;  38  lb.,  452,  597 ;  30  lb.,  714 ;  45  lb.,  486,  497  ; 
53  lb.,  585  ;  46  /*.,  101 ;  44  lb.,  318.  Parol  evidence  in- 
admissible, Code,  §§3806,  3809;  54  Ga.,  527;  59  lb.,  562. 

H.  Clay  Foster  ;  T.  H.  Gibson  ;  John  T.  Shk\vmake  ; 
M.  P.  Carroll,  for  defendants,  cited  as  follows  :  Liens  not 
bar  dower,  1  Bish.  on  Married  Women,  §§315,  325,  326 ; 
Cobb's  Dig.,  171-9  ;  28  Ga.,  478  ;  43  lb.,  383 ;  37  lb.,  492 ; 
4  Kent's  Com.,  48;  38  Ga.,  1;  Code,  §1763;  3  Wait's  Ac- 
tions and  Defenses,  658 :  3  Heisk.,  395,565 ;  4  Kent's  Com., 
45-6,  159161 ;  14  Me.,  200 ;  14  Mass.,  351 ;  Scribner  on 
Dower,  259-267 ;  25  Me.,  101 ;  Burke's  title  not  absolute, 
4  Kent's  Com.,  142 ;  2  Story's  Eq.  Jur.,  §1018 ;  49  Ga., 
514;  55  lb.,  653.  Mortgagees  estopped  from  denying 
mortgagor's  title,  10  Ga.,  321 ;  4  Kent,  38 ;  55  Ga.,  613  ; 
Herman  on  Est.,  610 ;  1  Bish.  on  Married  Women,  §§316, 
317;  62  Ga.,  106;  2  Richardson,  521 ;  2  Scribner  on  Dower, 
217  ^  seq. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainants  against  the  de- 
fendants who  held  mortgages  on  certain  described  lands 
which  had  been  mortgaged  by  Hallahan  in  his  lifetime,  and 
in  which  Mrs.  Hallahan,  as  the  widow  of  her  deceased  hus- 
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band,  claimed  dowei,  and  alsa  claimed  in.  beha^E  oi  haiBell 
and  children  a  year's  support.  The  bill  prayed  for  an  ia- 
junction  on  the  allegations  contained  tbtsreia'  ntitil  the.  final 
hearing  of  the  cause,  which  was  granted.  On  the  trial  of 
the  case,  the  jury  were  instructed  by  the  coart  to^  pasfr  Hpon 
and  decide  the  following  issues  of  fact,  whtcfr  they  did^  with 
the  name  of  their  foreman*  affiled  thereto:  1.  Did  the^ 
deed  of  2d  of  February,  1874,  from  Halliahan  to  Burke, 
make  an  absolute  sale  of  the  land,  or  was  it  the  intentioii  of 
the  contracting  parties  at  the  time,  tJ^at  Hallahan*  had  the 
right  to  redeem  the  property  by  payihg  Ae  purchase  money, 
and  was  or  not  that  deed  made<  m  pursuance  of  a  verbal 
agreement  to  redeem  on  the  payment  of  t^e  purchase  money  ? 
Ans — We  find  the  deed  ta  be  nothing  more  nor  les^  than 
an  equitable  mortgage.  3.  H'ow  much,  if  any,  of  the  puir 
cha^e  money  was  paid  by  Hallahan  in  his  life-time^  or  aftsier 
his  death  for  him,  to  Burke?  Ans — Nothing  paid.  3.  How 
much  is  now  due  to  Burke,  or  O'Donnel!  &  Burke,  from 
Hallahan  or  his  estate?  Ans — ^Nothing^  they  having  relin- 
quished their  claim.  4.  Has  Burke,  orO^Dbnnell&BtirkB, 
now  any  claim  on  Hallahan^s  estate  growing  out  of  the  deed 
transaction,  and'  did  he,  Burke,  release  the  estate-  from  all^ 
liability  to  hitn  or  them  ?  Ans — ^We  find*  none,  Jas.  Burk« 
and  O'Donnell  &  Burke  having  relinquished  all  olaims^ 
against  the  estate.  5.  Who  had  possession  of  the^land'  at 
the  time  of  the  death  of  Dennis  Hallahan  V  Ans — ^Dennis 
Hallahan  was  in  possession  at  the  time  of  his  dlsatlr.  6.  Wlio 
had  possession  of  the  land  from  the  diEtte  of  the  dibed  to 
the  time  of  Hallahan's  death,  or  was  there  any  change  iii 
that  possession  after  Hallahan  first  acquired  it?'  Ans — Den^- 
nis  Hallahan  was  in  possession,  and  no  change  was  made^  7. 
Does  Jas.  Burke  owe  any  part  of  the  $1,500  note !  Ans — 
He  does  not.  8.  What  was  the  consideration  of  that  note? 
Ans — To  be  surrendered  to  Ja8»Bur]se>upon.areeoiiveyfaioe 
of  the  property  to  Dennis  Hallahan.  9.  What  was  theoon- 
sideration  of  the  deed  of  2d  of  Februaiy,,  1874.1  Aas — '^ 
pay  the  debts  due  Jas.  Burke,  Ed«  0'Dbmiell,,aad  O'Dqh- 
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nel  &  Burke?  10.  Did  Hallalian  hold  oat  Burke  as 
tiie  owner  of  the  knd)  or  did  Burke  hold  himself 
out  afi  Bucii  owner  with  Hallahan's  knowledge  or  con- 
sent I  Am — Yes^  Hallalian  did^  and  ako  Burke,  with 
HaUahan'ft  eons^t.  11.  Did  Mrs.  Carter  <ieal  with  Burke 
aa  the  true  ownesr  and  refrain  from  sellin;^  the  land  when 
the  same  was  about  to  be  Bold  under  levy  ?  Ans — We  be- 
lieve ehe  did.  12.  Was  the  money  borrowed  by  Hallahan 
frooa  Carter  to  aecure  which  the  mortga^  of  the  16th  of 
Jannary,  1872,  was  executed  by  Hallahan  in  favor  of  Car- 
tOT,  borrowed  for  the  purpose  of  paying  off  the  purchase 
money  of  the  land  for  which  the  mortgage  in  favor  of  W. 
H.  Goodrich,  receiver^  was  given,  and  to  pay  Jas.  A.  Gray  ? 
Ans — We  believe  it  was.  13.  Did  Hallahan  know  of  any 
arrangetnent  made  by  Burke  for  payment  on  the  mortgage  ? 
Ans — ^We  believe  he  did*  14.  Was  the  division  of  the  land 
and  the  assignment  of  the  dower  to  Mrs.  Hallahan  a  fair 
one  according  to  the  valuation  of  the  property  ?  Ans — We 
think  it  was.  15.  Was  the  allowance  made  for  twelve 
months'  support  excessive,  and  if  so,  how  much  ?  Ans — We 
tliink  it  excessive,  and  decree  the  sum  of  $1,800  as  sufficient 
for  one  year's  support. 

Upon  this  finding  of  the  jury  the  court  entered  the  fol- 
lowing decree  :  ^'  The  jury  on  the  trial  of  the  facts  of  this 
case,  having  found  by  their  verdict  that  Dennis  Hallahan 
died  in  the  possjBssion  of  the  land  out  of  which  the  dower  is 
claim^^  that  his  possession  then  was  the  same  that  it  was 
from  the  time  of  the  purchase  from  Goodrich,  receiver,  and 
having  found  that  the  deed  from  Dennis  Hallahan  to  Jas. 
Burke,  of  the  2d  of  February,  1874.  was  but  an  equitable 
mortgage,  and  having  found  that  nothing  is  due  to  Burke, 
the  vendee,  of  the  purchase  money,  he  having  released  all 
claim  on  the  estate  or  the  widow,  and  having  found  that  a 
proper  allowance  to  the  widow  and  minor  children  for 
twelve  months'  support  is  $1,800,  it  is  decreed  that  the 
complainant  is  entitled  to  dower  in  the  lands  of  said  Dennis 
Hallahan,  that  the  report  of  the  commissioners  admeasur- 
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ing  dower  be  confinned,  the  assignment  having  been  found 
to  be  fair,  and  that  the  said  widow  will  be  allowed  to  enter 
and  remain  upon  said  lands  so  set  apart  as  dower  free  from 
any  incumbrances,  and  that  she  do  recover  out  of  the  funds 
in  hand  belonging  to  said  estate  the  sum  of  $1,800  for  the  use 
of  herself  and  minor  children ;  that  the  judgment  of  Mar- 
tha Carter  be  enjoined  from  proceeding  against  the  dower 
lands  until  the  determination  of  the  dower  estate,  unless  the 
plaintiff  choose  ti».sell  the  land  subject  to  the  right  of  dower, 
and  that  the  funds  in  the  hands  of  the  sheriff  arising  from 
the  sale  of  the  land,  after  deducting  costs  of  suit  and  ex- 
penses of  sale,  be  paid  over  to  the^.yiw.  according  to  their 
priority.  It  is  further  decreed  that  the  taxes  due  on  said 
land  be  paid  ratably,  the  dower  estate  paying  one-third." 

A  motion  was  made  to  set  aside  the  finding  of  the  jury  and 
the  decree  of  the  court  thereon,  and  for  a  new  trial,  on  va- 
rious grounds  stated  therein,  which  was  overruled,  and  the 
defendants  excepted. 

It  appears  from  the  evidence  in  the  record,  that  the  com- 
plainant is  the  widow  of  Dennis  Hallahan,  deceased,  and 
had  six  minor  children  at  the  time  of  his  death  ;  that  in 
April,  1869,  the  premises  on  which  the  dower  is  claimed 
was  conveyed  by  deed  to  her  deceased  husband  by  Goodrich, 
as  receiver  of  the  estate  of  DeLaigle,  and  that  he  had  been  in 
possession  thereof  about  nine  years  prior  to  and  at  the  time 
of  his  death  in  April,  1877.  It  also  appears  from  the  evi- 
dence, that  on  the  20th  of  July,  1870,  Hallahan  conveyed 
the  premises  by  a  deed  absolute  on  its  face  to  Jas.  A  Gray, 
which  deed  Gray  states  was  only  an  equitable  mortgage,  and 
it  also  appears  that  Gray,  on  the  16th  of  January,  1872, 
conveyed  the  title  by  a  quit-claim  deed  back  to  Hallahan. 
It  further  appears  that  on  the  16th  of  January,  1872,  Hal- 
lahan executed  a  mortgage  on  the  premises  to  Carter,  and 
subecijuently  executed  two  other  mortgages  to  the  mort- 
gagees therein  named,  upon  the  same  property.  It  is  fur- 
ther shown  by  the  evidence  in  the  record,  that  on  the  2d 
day  of  February,  1874,  Halkhan  conveyed  the  premises  by 
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deed  to  Burke,  subject  to  the  aforesaid  mortgage  liens, 
which  deed  from  Hallahau  to  Burke,  the  jury  have  found 
by  their  verdict,  was  nothing  moi'e  than  an  equitable  mort- 
gage, so  that  the  liens  of  the  prior  mortgagees  on  the  prop- 
erty are  not  in  any  manner  impaired  by  Burke's  junior 
equitable  mortgage  upon  the  game  property. 

The  respective  mortgagees  on  Hallahan's  property,  have 
got  all  the  liens  thereon  which  they  contracted  for,  wholly 
unaffected  by  Burke's  junior  equitable  #«fortgage.  What 
then  is  this  case  when  stripped  of  all  the  artificial  legal  tog- 
gery which  has  been  so  industriously  thrown  around  it  ?  It 
is  an  effort  on  the  part  of  the  mortgagees  to  convert  the 
somewhat  questionable  transaction  between  Hallahan  and 
Burke,  into  an  absolute  legal  conveyance  of  the  title  to  the 
property  from  Hallahan  to  Burke,  not  for  the  purpose  of 
protecting  their  own  mortgage  liens,  but  for  the  purpose  of 
defeating  the  widow's  legal  claim  to  dower  and  twelve 
months'  support  out  of  her  deceased  husband's  estate.  It 
is  true  the  mortgagees  complain  of  a  great  many  errors  hav- 
ing been  committed  on  the  trial  in  the  court  below,  but 
the  most  substantial  cause  of  complaint  probably  is,  that 
Providence  removed  Hallahan  by  death  befofe  their  mort- 
gage debts  were  paid,  and  as  a  ccmsequence  thereof,  the 
laws  of  the  land  gave  to  his  widow  a  superior  lien  for  her 
dower  and  year's  support  out  of  his  estate  to  their  mortgage 
liens. 

The  parol  evidence  was  admissible  to  show  that  the  deed 
from  Hallahan  to  Burke  was  intended  to  operate  as  a  mort- 
gage only — Hallahan  having  remained  in  possession  of  the 
property.  Hallahan,  the  mortgagor,  did  not  obtain  his  title 
to  the  property  from  either  of  the  mortgagees,  and  there- 
fore the  question  of  purchase  money  as  between  mortgagor 
and  mortgagee  was  not  in  the  case.  Besides  the  mortgagees 
recognized  the  title  of  Hallahan,  the  mortgagor,  to  the 
property  embraced  in  their  respective  mortgages,  and  were 
estopped  from  denying  it.     65  Oa.,  613. 

The  fair  presumption  is  that  the  jury  took  into  consider- 
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atioD  the  aupport  of  the  widow  and  .chUdren  .ou  the  place, 
inasmaeh  ae  they  induced  the  amoup^  to  $1,300^  assiuniDg 
that  to  be  a  question  which  cpjaperi^ad  the  mort^^^ees. 
\5^hatevef  ^errors  poay  have  been  cgna/nitted  on  the  trial,  the 
verdict  and  decree  are  i*ight^  under  (be  ^vid^enQe.  upon  tikQ 
main  question  in  the  case  aad  the  law  ^pj^ic^ble  thejc^ejbp^ 
and  we  will  not  disturb  them. 

Let  the  judgment  of  the  court  belo!^  he  a^rmed, 

Bleckley,  Justice,  concurring. 

The  ground  of  my  concurrence  as  to  die  dower,  is  that 
the  mortgagees  cannot  invoke  an  outstanding  title  in  which 
they  are  not  interested,  to  defeat  dower  in  favor  of  the 
mortgagor's  widow.  This  reason  applies  both  to  Burke^s 
claims  and  to  the  alleged  title  in  the  assignee  of  the  mort- 
gagor in  bankruptcy.  The  assignee  is  not  asserting  anjr 
title  to  the  premises,  nor  do  the  mortgagees  claim  under 
this  assignment.  Burke  has  voluntarily  relinquished  his 
title  if  he  ever  had  any. 


Tufts  vs.  DuBigiion. 

1.  The  act  of  1876.  lUlowiog  questions  to  be  put  to  the  juiy  and  iper 
cific  aojKwers  tliereto  foimd  by  them,  is  confineid  to  jequit^  psi^^i 
and  is  not  applicable  to  a  naked  issue  at  law 

2.  On  un  issue  of  possession  between  landlord  and  tenant,  where  no 
equitable  pleadings  at  all  are  filed,  and  no  prayer  therefor  is  made 
by  the  pleadings,  it  is  error  for  the  court  to  instruct  the  jury  to  find 
whether  the  deed  of  the  landlord  be  fraudulent,  and  should  tbarer 
fore  be  canceled,  and  a  decree  by  the  court  upon  such  finding  is 
illegal. 

8.  An  offer  in  writing  upon  its  face  to  compromise  the  case  on  certain 
terms  is  not  admissible. 

4.  If  in  summing  up  the  testimony  the  judge  calls  attention  by  nais^ 
to  the  one  witness  for  tlie  defendant,  fairness  demands  that  he  also 
call  like  attention  to  those  for  the  plaintiff. 

5.  Deeds  fraudulent  as  to  creditors  are  void  as  against  them;  but  they 
are  not  void  as  between  the  parties,  where  the  vendee  is  admitted 
into  possession,  or  the  vendor  recognizes  J^im  a^  la&dlord  4n4  leases 
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^e  preo^ise^  iwm  lijm.  Is  ^yiich  a  tr9,99«foUoi;L,,  the  )Qo<itr»ct  as  to 
title  is  fully  executed,  and  courts  will  not  treat  it  as  executory,  th^ 
parties  themselves  having  treated  and  acted  upon  it  as  executed,  es- 
pec^Iy  where  a  valuable  consideration  was  paid  for  the  deed,  and 
the  fraudulent  purpose  was  not  the  sole  in4uoemfini  to  iii«  conve7<> 
§f^ce,  \^i  inl^r  incj^ente^l  t^ereto^ 

Practice  m  the  Superior  Cpu/t,  Equity.  Fraud.  Land- 
lord aud  teuantr  Evidence.  Charge  of  Court.  Before 
JjUdge  ToMPKnr^.  Glyon  Superior  Court.  November 
Term,  1877. 

Tufts  proceeded  to  dispossess  DuBignon  from  a  lot  of 
land,  as  a  tenant  holding  over,  under  Code,  §4077.  De- 
fendant filed  a  counter-affidavit,  to  the  effect  that  he  did  not 
hold  under  plaintiff,  and  this  formed  the  issue.  There  were 
no  equitable  pleadings  of  any  sort.  On  the  trial,  plaintiff 
introduced  a  deed  from  defendant  to  himself,  dated  March 
2, 1874,  covering  the  land  in  dispute ;  also  a  deed  of  lease, 
of  the  same  date,  from  l^imself  to  defendant,  leasing  th^ 
premises  for  three  years.  There  was  evidence  in  behalf  of 
defendant  that  the  deed  was  made  to  plaintiff  for  a  sum 
much  less  than  the  value  of  the  land,  and  a  bond  to  recon- 
vey  taken,  conditioned  on  the  repayment  of  the  money,  and 
that  the  entire  transaction  was  for  the  purpose  of  defeating 
and  avoiding  defendant's  creditors,  and  was  fraudulent. 
There  was  evideiice  for  plaintiff  to  the  contrary  of  any 
fraud  on  his  part. 

The  court  §ubmjtt§d  t\yo  questions  for  the  jury  to  pass 
upon: 
.  "  (J.)  Dp  you  flnd  for  the  plaintiff  or  defendant  ? 

"(2.)  If  you  fiijd  for  defendant,  do  you  find  that  the  deed 
made  by  Henry  DuBignon  to  Martin  Tufts  to  the  land  and 
personal  property  i|i  dispute,  should  be  declared  null  and 
void,  gind  be  delivered  up  for  cancellation  f 

The  jury  found  for  defendant,  and  that  the  deed  be  can- 
celed. Plaintiff  mpved  for  a  p^w  tri^l  on  the  following, 
among  other  grounds : 
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1.  Because  the  yerdict  of  the  jury  is  contrary  to  the  evi- 
dence, and  against  the  weight  of  evidence. 

2.  Because  the  court  erred  in  submitting  unwarranted 
questions  to  the  jury. 

8.  Because  the  court  erred  in  allowing  in  evidence,  over 
the  objection  of  plaintiff,  a  written  statement  of  indebted- 
ness between  Tufts  and  DuBignon,  the  same  being  a  propo- 
sition for  compromise  on  the  part  of  plaintiff. 

4.  Because  the  court  erred  in  stating  to  the  jury  that  Du- 
Bignon and  Davenport  had  sworn  one  way,  and  Tufts  another 
at  the  trial,  but  that  they  were  to  decide  the  issue  upon  all 
the  evidence  introduced.  (Davenport  was  the  only  other 
witness  for  defendant  besides  himself ;  there  were  two  wit- 
nesses who  testified  for  plaintiff  in  addition  to  himself, 
Bonaud  and  Davidson.  Davenport's  evidence  was  to  the 
effect  that  nearly  three  years  after  the  making  of  the  deed, 
Tufts  admitted  that  the  transaction  was  for  the  purpose  of 
protecting  DuBignon  against  a  suit  pending  against  him  in 
Glynn  county,  and  to  secure  a  debt  due  by  DuBignon  to 
Tufts.  Bonaud  and  Davidson  were  both  present  at  the 
making  of  the  deed.  They  testified  that  both  parties  then 
said  it  was  a  hona  fide  sale,  that  a  valuable  consideration 
passed,  and  that  they  heard  nothing  said  about  re-conveying.) 

5.  Because  the  decree  instructed  the  clerk  of  the  superior 
court  to  cancel  the  record  of  said  deed. 

The  motion  was  overruled,  and  plaintiff  excepted. 

H.  C.  Cunningham  ;  Goodyeab  &  Habbis,  for  plaintiff  in 
error,  cited  as  follows :  Title  not  involved,  Code,  §§2283, 
2385 ;  39  Ga.,  381  ;  43  lb.,  230 ;  37  /J.,  650 ;  Code,  §192^, 
20  Oa.,  500 ;  22  /*.,  431 ;  6  /&.,  589  ;  59  75.,  256.  Exe- 
cuted contract  good  between  parties,  though  fraudulent  as 
to  others,  1  KeUy,  551 ;  24  Oa.,  583 ;  22  /&,,  431 ;  20  Oa,, 
600,  429;  98  Mass.,  118;  22  Pick.,  253;  4  Rich.,  491;  2 
Edw.  Ch.,  120;  16  John.,  189;  18  /J.,  515;  5  Conn., 
647 ;  19  Vesey,  166 ;  2  Barn.  &  Aid.,  367 ;  70  E.  C.  L.,  84; 
11  Mass.,  377;  8  Porter,  352.  Naming  a  witness  in  charge, 
29  Oa,j  443 ;  17  /3.,  558.    Pleading  not  authorize  case  as 
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submitted  or  found,  acts  1876,  p.  105  ;  65  Ga.j  11 ;  Code, 
§3232 ;  22  Oa.,  637.  No  decree  at  law,  Code,  §8668.  Error 
in  admitting  evidence,  6  Ga.,  213  ;  18  /ft.,  406,  418. 

CouBTLAND  Symmes  ;  MsBSHON  &  Smtth,  for  defendant, 
cited,  on  the  deed  being  void,  Code,  §§1878, 1952 ;  59  Ga.^ 
259. 

Jaokbon,  Justice* 

This  was  a  proceeding  under  the  statute,  section  4077  of 
the  Code,  instituted  by  Tufts  against  DuBignon,  in  order 
to  get  possession  of  lands  which  Tufts  alleged  that  DuBig- 
non held  as  his  tenant,  and  that  the  term  had  expired,  the 
lease  providing  that  in  the  event  the  tenant  did  not  pay  rent 
when  due,  on  twenty-four  hours  notice,  the  lease  should  ter- 
minate. Tufts  alleged  that  the  rents  were  over-due,  and 
that  the  notice  had  been  given.  DuBignon  denied  by 
counter-affidavit,  under  section  4079  of  the  Code,  that  he 
held  under  Tufts ;  and  thus  the  issue  was  made,  and  no 
other  pleadings  were  made  in  the  case  by  either  party.  The 
court  submitted  two  questions  for  the  jury :  1st.  Do  you 
find  for  plaintiff  or  defendant  ?  and  2d.;  if  you  find  for  de- 
fendant do  you  find  that  the  deed  be  given  up  to  be  can- 
celed as  fraudulent?  The  jury  found  that  the  deed  be 
canceled.  "Whereupon  the  court  entered  up  a  decree  that 
the  clerk  of  the  court  cancel  the  same. 

The  plaintiff  moved  for  a  new  trial  on  numerous  grounds, 
many  of  which  are  corrected  by  the  court  as  the  record  will 
show,  so  as  to  amount  to  nothing.  To  those  uncorrected 
and  certified  as  true,  we  will  direct  our  attention. 

1.  It  is  clear  that  the  court  erred  in  submitting  the  two 
questions  to  the  jury.  The  act  allowing  such  proceeding 
is  in  terms  confined  to  equity  cases,  and  we  are  not  aware 
of  any  law  or  practice  in  any  of  our  courts,  where  at  com- 
mon law  such  a  proceeding  was  ever  had  before.  The  course 
may  have  been  very  detrimental  to  the  plaintiff.  It  suggest- 
ed to  the  jury,  outside  of  the  issue,  and  the  only  issue  made 
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bjr  the  pleading,  the  eascellation  of  the  deed,  and  led  thdin, 
121  all  probability,  from  tlk^  mnnwia]  coane  of  the  judge,  to 
suspect  that  there  wag  sooaethiag  awf uUj  wrong  aod  co^ 
rupt  in  the  transaction.     See  acts  of  1876,  p.  105. 

jL  It  is  equally  elear  that  tlie  oourt  bmd  no  authority  to 
order  the  deed  to  be  moeeied.  Theiv  were  &o  pleadings  to 
authorize  it,  there  was  no  prayer  for  it,  and  the  whole  pro- 
ceeding was  outside  of  law  as  administered  in  our  courts. 
Conceding  even  that  such  questions  can  be  lawfully  sub- 
mitted to  juries  in  cases  at  law,  there  should  be  plead- 
ings substantially  equitable,  to  authorize  them;  and  the 
pleadings  as  well  as  the  finding  of  the  jury  should  harmo- 
nize with  the  final  decree.  In  this  case  there  is  a  finding 
of  the  jury  and  decree  of  the  court  outside  of  any  sort 
of  pleading  upon  which  to  base  either.  Georgia  practice  in 
regard  to  pleading  has  always  been  loose,  and  I  have  never 
been  a  great  stickler  for  technical  pleading  myself;  but 
this  case  goes  beyond  even  my  own  conception  of  what 
pleading  ought  to  be,  a  conception  by  the  way,  drawn  from 
the  old  act  of  1799, 1  believe,  that  both  sides  plainly  and 
distinctly  set  out  their  case,  and  say  what  each  wishes  the 
court  to  do.  In  the  case  at  bar,  a  tiling  and  a  very  import- 
ant thing,  the  cancellation  of  a  deed,  is  done  wiien  nobody 
asked  that  it  be  done,  by  pleading  or  otherwise,  so  far  as 
this  record  discloses.  The  sections  of  the  Code,  3562  and 
4213,  cited  by  the  court  below  as  authority  for  this  proceed- 
ing, in  our  construction  of  them,  have  no  application  to  this 
case. 

3.  "We  think  that  the  court  erred  in  admitting  in  evidence 
the  written  offer  on  the  part  of  Tufts  to  compromise,  it 
being  on  its  face  an  offer  to  compromise  the  case.  The 
Code,  section  3789,  prohibits  the  introduction  of  such  evi- 
dence as  improper,  and  we  see  nothing  here  to  take  this 
offer  to  compromise  out  of  the  rule. 

4r.  We  think  if  the  court  mentioned  Davenport  as  testify- 
ing on  the  side  of  DuBignon,  fairness  also  required  that 
Saonaud  nd  Davidson,  who  testified  for  Tufts,  should  also 
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have  been  ment^onel.  As  it  was^  the  particular  attention 
of  the'  jnrj  waffcalled  to  DiBfgnor^a  only  witneBS,  while  no 
mention  was  made  of  die-  two  witoeeees  of  Tnfte.  The- 
faets  eeem  to  hare  presented  a  case'  where  the  attentioa  of 
the  jnry  might  well  liava  been  invited  to  a  reeonctliation  of 
the  testimonj  of  all — inasmnoh  as  Davenport  only  testified 
to  admiseions  of  Tofte,  which  elaaa  of  evidence  ia  bo  nneer- 
tain  in  that  the  admissions  are  so  easily  miennderatood'  and' 
inisinterpreted,  and  these'  admiBsions  were  nmde  long  after 
the  transaction ;  whereas,  the  evidenee  of  Bonaiid  and  Da- 
videoo  was  in  respect  tt>  the  trade  between  the  parties  when- 
it  was  cons nm mated.  The  ooart  says  that  the  jary  were 
told  to  ascertain  the  tmth  and  to  consider  all  the  evidence, 
in  eosnection-  witii  the  portion'  of  the  ehargo  excepted  to> 
and  now-  commentied  on,  but  it  is  not  denied  that  attention' 
was  called  to  Davenport  and  not  to  Tufta'  two  witnesses-; 
and  the  nnint  ia.  that  when,  in  Bomming^  np,  the  judge 
ntnesseson  one  side,  he  should 
seems  te  be  fair,  and  whilst 
omid'  a  new  trial  upon  alone, 
mck,  it  is  well  that  such  course 


I  the  case  is  whether,  if  plead- 
y  to  be  done,  justice  in  this 
;n  administered  ? 
the  oonrts  will  not  enforce  an 
^eiraid  beinvoked  by  either 
t ;  hue  that  it  will  leave  the 
If  the oontract  beexecnted, as 
t  will  not  interfere.  It  will 
it  has  been  done.  Hence  it 
(vhere  the  considemtion  of  a 
nd  d^Iay  other  oreditors,  thd 
fld — the  money  not  being  paid 
iry.  And  so-in  the  cases  there 
was  drawn  to  certain  langnn-je 
e  Benning  in  regard  to  enforo- 
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lag  Buch  contracts  between  the  parties  themselves ;  and  upon 
a  careful  review  of  the  decisions  of  our  own  court,  and  the 
adjudications  of  the  English  and  American  authorities,  we 
think  that  whether  executed  or  not,  such  transactions  can  be 
opened  and  set  aside  at  the  instance  of  creditors,  and  for 
their  benefit;  but  as  between  the  parties  themselves  the 
court  will,  if  executory,  refuse  to  execute  them  ;  if  executed, 
leave  them  so  executed. 

This  contract,  under  the  facts  made  here,  was  executed. 
The  deed  was  made  and  the  consideration  was  paid.  Foe- 
session  of  the  land  was  given,  as  Dubignon  leased  from 
Tufts  and  became  his  tenant ;  thus  his  possession  became 
Tufts'.  The  proceeding  at  bar  was  not  to  execute  the  con- 
tract, for  it  was  already  executed  by  the  parties ;  but  to  put 
Tufts  in  actual  possession  of  the  land  his  tenant  held  for 
him  under  the  executed  contract.  On  that  issue  he  had  no 
right  to  dispute  his  landlord's  title  even  if  it  was  fraudu- 
lent, as  he  himself  was  a  party  to  the  fraud.  This  was 
ruled  in  Gleaton  vs.  OLeaton^  37  Oa.<t  350.  Indeed,  in  that 
case  there  was  proof  of  fraud  in  the  landlord  alone,  yet  the 
court  would  not  allow  his  title  impeached.  See  also  §§2283, 
2285  of  the  Code;  39  Ga.,  381 ;  43  Oa.y  230. 

In  the  case  at  bar  the  court  allowed,  on  a  naked  issue  of 
possession  under  a  lease  by  which  the  tenant  acknowledged 
that  he  held  under  the  landlord,  the  tenant  to  impeach  the 
title  under  which  he  held,  and  interposed  in  behalf  of 
the  tenant,  who  certainly  was  in  pa/ri  delicto^  to  say  the 
least,  to  the  extent  of  canceling  the  deed  of  the  landlord. 

Thus  the  court  opened  the  executed  contract  in  behalf  of 
the  most  guilty  of  the  two  men,  allowed  him  to  go  behind  his 
lease,  wherein  he  recognized  the  plaintifE  as  his  landlord, 
and  to  show  that  the  deed  he  made  and  executed,  and  for 
which  the  consideration  was  paid,  was  fraudulent  on  the 
part  of  himself. 

In  the  best  view  we  can  take  of  the  case  in  reference  to 
this  important  question,  we  conclude  that  on  this  issue  of 
possession  alone,  the  title  of  the  landlord^  Tuf ts^  cannot  be 


AUGUST  TERM,  1878.  329 

Jones,  Dnimright  A  Co.  iw.  Thacker  A  Co.  it  al. 


diapnted  or  attacked  by  the  tenant.  DaBignon ;  but  that 
he  mnst  surrender  the  possession  of  the  land  as  he  agreed 
in  the  lease  to  do.  If  creditors  of  DuBignon  attack  the 
title  of  Tufts  when  he  is  possessed  of  the  land,  then  the 
question  tried  here  prematurely  may  be  properly  investi- 
gated, and  if  it  be  shown  that  Tufts  participated  with  Du- 
Bignon in  the  fraud  against  creditors,  his  and  their  respec- 
tive rights  and  equities  can  be  properly  adjusted.  The  fact 
18  DuBignon  has  two  thousand  dollars,  and  interest  thereon, 
of  Tufts'  money  in  his  pocket,  and  has  been  allowed  by  this 
decree  to  keep  it  there,  and  the  land  too.  It  is  wrong,  and 
justice  demands  that  he  be  not  allowed  to  retain  both.  It 
is  contrary  to  law,  because  DuBignon  was  allowed  to  im- 
peach and  annul  his  own  executed  contract  on  the  ground 
of  his  own  fraud. 

See  3  Oa.,  176 ;  5  Oa.,  404 ;  7  Ga.,  256, 276 ;  8  Ga.,  137 ; 
9  Ga.,  151 ;  10  Ga.,  274,  361 ;  16  Ga.,  140;  19  Ga.,  290 ; 
20  Ga.,  600 ;  and  cited  by  plaintiff  in  error,  98  Mass.,  22 
Pick.,  253 ;  4  Rich.,  491 ;  13  Wendell,  240,  242  ;  16  John- 
son, 189;  18  John,  515 ;  5  Conn.,  547 ;  19  Vesey,  166 ;  2  B.  & 
Aid.,  867 ;  10  E.  C.  L.  R,  84. 

Judgment  reversed. 


Jones,  Dbumbight  &  Company  vs.  Thaokeb  &  Company  et  al. 

[Bleckley,  Jnetice,  having  been  of  counsel  in  this  case,  Jadge  Bartlett,  of  the  Ocmnl- 
gee  circuit,  was  designated  by  the  governor  to  preside  in  his  place.] 

1.  Where  complainants  filed  a  bill  to  set  aside  a  judgment,  older  tlian 
their  own,  and  to  enjoin  the^.  fa.  issued  upon  said  judgment,  from 
proceeding,  and  the  defendants  filed  an  answer  in  tha  nature  of  a 
cross-bill,  setting  up  that  their  judgment  was  valid,  and  alleging 
that  the  property  had  been  sold  at  sheriff 's  sale  under  the  complain- 
ants' judgment,  and  that  complainants  had  purchased  the  same  and 
had  not  paid  the  purchase  money  to  the  sheriff,  and  that  the  sheriff 
and  his  securities  were  insolvent,  with  a  prayer  that  complainants  be 
decreed  to  pay  the  money  to  be  applied  to  their  ^.  fa, : 

BM,  that  there  is  equity  in  the  cross-bill. 

2.  The  complainant  may  dismiss  his  bill  at  any  time,  but  the  dismissal 
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of  the  eomplainalit's  bill^  where  the  answer  vs'  filed  in  the  nature 
of  a  cross-bill,  must  nol  prejudice  the  defendant,  and  therefore  will 
not  carry  the  cross-bill  with  it. 

8.  Where  the  sworn  bill  of  complainant  alleges  a  fact,  the  defettdant 
need  not  prove  it  cMunde, 

4>  Purohasers  of  railroad  stock  at  sheriff's  sale,>  are  not  entitled  to  de- 
mand of  the  sheriff- the  certificates  of  purchase,  without  a  tender  of 
the  purchase  money. 

5.  Sheriffs'  sales  in  Georgia  are  for  cash,  and  uo  agreement  between 
tihe  sheriff  and  a  i^urchaiser  of  property  at  sheriff  sale  to  dispense  with 
the  cash,  especially  after  the  sale,  can  affect  the  rights  of  plaintlffe 
in^.  fa.f  or  odier  creditors  entitled  to  the  money. 

6.  The  purchaser  at  sheriff's  sale  who  fails  to  pay  cash  for  his  bid,  is  not 
entitled  to  show  that  the  property  purchased  has  depi^ciated  in  value 
since  the  sale,  especitailly  wherfe  such  purchaser  is  complainant  in  a* 
bill  in  equity,  and  allege  thet«ein  that  he  did  {lay  cash^and  the  money 
was  in  the  sheriff's  hands. 

7.  The  verdict  of  the  jury  is  not  against  law  and  evidence. 

Equity.  Practice  in  tHe  Superior' Court.  Levy  and  sale. 
Sheriffs.  Kew  trial.  Before  Judge  Hall.  Spalding  Su- 
perior Court.    Februliry  Term,  1878. 

Jones,  Bmmright  &  Co.  filed  theif  bill  against  Thacker 
&  Co.  et  al.y  making,  in  brief,  tbe  following  ca^ie : 

One  Sindall  was  largely  engaged  in  bttsinesd  in  Spalding 
county  as  a  cotton  buyer.  He  became  indebted  to  com- 
plainants in  the  sum  of  about  $11,000.00,  and  to  otliers  in 
large  amounts,  Reynolds  &  Sons  among  them.  Sindall  had 
but  little  visible  property,  but  owned  forty-eight  shares  of 
stock  in  the  Sav.  G:  &  N.  A..  It.  R;,  which  hud  beett  piiid 
for.  He  suddenly  absconded.  Complainants  sued  out  at- 
tachments on  the  debts  due  them  and  levied-  on  the  stock, 
the  attiachments  being  returnable  to  ^gti6t  term,  1871,  of 
court.  At  February  terrii,  1872,  judgment  was  hftd  in  favor 
of  complainants  against  the  stock  as  well  as  other  property 
of  defendant.  At  the  same  term  Reynolds^  Sons  obtained 
judgment  for  the  atnount  of  their  claim. 

Reynolds  &  Sons  have  had  their  Jl.  /d.  levied  on  s^d 
shares,  they  have  been  sold,  and  the  proceeds  is  in  the  hands- 
of  the  sheriff  with  notice  to  hold  the  same- for  distribniitm. 
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Thacker  &  Co.  pretended  to  be  creditors,  and  instituted 
their  suit  in  the  United  States  court  for  the  northern  district 
of  Georgia,  to  September  term,  1871,  for  $5,000.00,  and  ser- 
vice was  had  at  the  late  residence  of  Sindall  long  after  he 
had  left  the  state.  Denies  Sindall  owed  defendants. 
Charges  there  was  a  collusive  agreement  and  arrangement 
between  Sindall  and  Thacker  &  Co.,  by  which  Sindall  suf- 
fered a  judgment  to  go  against  him  at  first  term  of  U.  S. 
court,  and  thus  placed  Thacker  &  Co.  in  advance  of  other  cred- 
itors as  to  the  date  of  his  judgment.  Charges  that  the  judg- 
meut  was  fraudulent  and  collusive,  and  it  should  not  be  al- 
lowed to  claim  proceeds  of  sale  ;  and  as  it  is  claiming  pro- 
ceeds, asks  a  decree  vacating  it  and  an  injunction  restraining 
its  enforcement.  Charges  that  on  a  fair  settlement,  Sindall 
would  owe  Thacker  &  Co.  nothing.  Asks  that  the  sheriff 
may  be  enjoined  from  paying  out  said  money,  except  costs 
and  expense  of  sales. 

The  answer  of  Thacker  &  Co.  was  substantially  as  fol- 
lows: 

When  their  suit  was  brought  in  the  U.  S.  court,  Sindall's 
family  resided  in  the  district,  and  legal  service  was  had  by 
leaving  copy  at  Sindall's  residence.  The  account  was  just  and 
correct,  and  not  false  or  fictitious.  Sindall  recognized  it  in 
writing,  and  there  was  no  collusion  or  fraud  in  the  procure- 
ment of  the  judgment,  but  all  was  done  openly  and  fairly. 
This  execution  is  of  older  date  than  all  others,  and  is  enti- 
tled to  the  money. 

Afterwards,  defendants  amended  their  answer  by  way  of 
cross-bill,  in  which  they  charged  substantially  as  follows  : 

They  are  creditors  of  Sindall  by  judgment  to  the  amount 
of  $5,000.00  obtained  in  U.  S.  court,  upon  which  Ji.  fa.  has 
issued.  It  is  of  higher  dignity  than  all  others ;  deny  that  said 
judgment  is  fraudulent  or  fictitious,  but  allege  that  it  is  valid 
and  regular ;  deny  all  fraud  or  collusion  in  obtaining  it ;  al- 
lege that  since  the  filing  of  their  original  answer  in  said  case, 
the  issues  made  by  complainants  in  their  bill,  and  denied  in 
the  original  answer  of  defendants,  viz :  that  said  judgment 
SI 
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is  void  because  obtained  bj  reason  of  a  frsadaloDt  and  col- 
luaire  arrangement,  etc.,  has  been  passed  upon  both  in  law 
and  in  Gcpiity,  and  tlie  validity  of  said  jndfj^meot  in  both 
trials  euetained,  and  they  plead  raid  verdict  and  jadgment 
in  the  trial  of  said  issue,  on  the  common  law  side  of  coart, 
in  bar  to  any  inquiry  into  the  validity  of  said  jadgment. 
Admit  Sindall  owned  the  shares  of  stock ;  it  was  levied  on 
by  Reynolds  &  Sons,  and  sold  on  the  fimt  Tnesday  in 
June,  1872,  for  J2,400.00;  bat  deny  that  said  som  was  paid  to 
Gray,  sheriff,  subject  to  distribution  ;  bat,  on  the  contrary, 
chai-ge  that  forty-foar  of  said  shares  were  bid  off  at  the  sale 
by  Samael  Bailey,  one  of  the  firm  of  complainants,  his  bid, 
amounting  to  $2,200.00,  being  the  highest  bid.  The  pro- 
ceeds of  said  sale  was  claimed  by  defeadants  on  tiieir 
U.  S.  judgment,  by  Reynolds  &  Sons,  and  also  by  com- 
plainants :  notice  to  hold  said  money  was  given  to  the  sher- 
iff ;  but  instead  of  collecting  said  money,  Gray,  sheriff,  per- 
mitted Bailey  to  retain  the  amoant,  subject  to  be  paid 
on  demand  when  called  for.  Though  the  litigation  had 
ended  in  favor  of  the  defendants*  judgment,  and  said 
fund  has  to  be  paid  to  defendaQta,  yet  Gray  fails  to  col- 
lect, and  eaid  complainants  refuse  to  pay  into  coart 
said  $2,200.00,  Bailey  saying  said  stock  has  become  worth- 
lees,  and  that  he  has  been  enable  to  obtain  from  Gray  cer- 
tificates of  shares  so  purchased.  Defendants  charge  that  said 
certificates  were  tendered  to  complainants,  and  the  money 
demanded  before  the  stock  became  valueless,  bat  complain- 
ante  refused  to  accept  the  certificatee  and  pay  the  money. 
Charge  eaid  amount  cannot  be  made  out  of  said  Gray  or 
his  securities.  By  way  of  cross-bill,  defendants  claim  they 
are  entitled  to  said  amoant  ($2,200.00)  besides  iotereet. 
That  Gray  is  out  of  office  and  insolvent,  aod  his  secaritiee 
also.  That  in  answer  to  a  rule,  he  says  said  food  is  not  in 
his  hands,  but  in  possession  of  Bailey,  Charges  that  Gray 
refuses  to  proceed  against  Bailey.  Pray  for  a  decree  aguoet 
complainants  for  $2,200.00  with  interest,  to  be  applied  to 
this  debt. 
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Jonee,  Drnmrif^ht  &  Oo.  demnrred  to  the  cross-bill  on 
the  following  grounds ; 

lat.  Becatue  tlie  answer  b;  way  of  croea-bill  is  not  snch 
u  answer  as  is  allowable,  according  to  the  rules  and  practice 
of  the  conrta  of  equity,  to  the  original  bill  filed  by  these  ' 
defendants. 

3d.  Because  the  original  bill  baa  been  disposed  of  adversely 
to  complainants,  and  the  issue  therein  determined  long  be- 
fore the  filing  of  the  cross-bill. 

3d.  Because  defendants  have  a  full  and  ample  remedy  at 
law. 
They  answered  the  cross-bill  aubstantially  as  follows : 

ned  to  be  creditors  of  Sindall. 
e  that  judgment  of  plaintiffs  was 
in  application  for  injunction,  both 
le  courts,  it  was  refused,  and  de- 
ong  since  abandoned  the  prosecn- 
They  plead  that  the  proceedings 
t  law  made  to  set  aside  said  judg- 
iir  original  bill;  that  its  issnes  have 
cker  &  Co.  are  not  entitled  to  file 
lall  was  owner  of  the  shares  ;  they 
defendants,  some  by  Thacker  & 
defendants  amounted  to  about 
i  they  were  judgment  creditors, 
j.'b  judgment  collasive  and  fraud* 
ny  agreement  between  the  sheriff 
pere  to  retain  amount  of  sales  to 
e  contrary,  they  paid  over  to  the 
00.00  on  bid,  and  soon  thereafter 
e  them  a  certificate  of  sale  of 
t  a  transfer  on  the  books  of  the 
give  the  sheriff  a  certificate  of 
night  he  due  on  bid,  which  said 
nds  then  in  the  Griffin  Banking 
subject  to  their  order.  Bat  Gray 
tifioate.     Defendants  could  get  no 
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transfer,  and  sooa  aftdr  the  shares  declined  in  value  and  be- 
came worthless.  Deny  that  there  was  any  judgment  appro- 
priating amonnt  of  sale  to  Sindall's  judgment ;  bat  there  is 
a  rule  vs.  Gray  now  pending  and  nodetennined.  Know 
nothing  of  the  insolvency  of  seenrities  of  Gray,  or  of  his 
refusal  to  sne  ;  deny  all  charges  of  fraud  or  collusion.  They 
have  done  nothing  to  induce  Gray  not  to  sne  them. 

The  Jury  found  in  favor  of  Thacker  &  Co.  for  $2,026.00. 
Complainants  moved  for  a  new  trial,  on  the  folloving  among 
other  grounds: 

1.  Because  the  court  erred  in  not  dismissing  said  oroes- 
bill.  [It  appears  in  the  bill  of  exceptione  that  complain- 
ants offered  to  dismiss  their  original  bill  and  all  the  answers, 
etc.  The  court  refused  this,  and  stated  that  complainants 
conld  dismiss  their  own  bill  but  not  the  crosB-bill.] 

2.  Because  the  court  erred  in  charging  that  the  admission 
by  complainants  in  their  bill  of  the  existence  of  thej£.  /a. 
of  Reynolds  &  Sons  waived  its  being  produced. 

3.  Becaose  the  court  erred  in  ohaiging  that  until  Jones, 
D.  &  Co.  paid,  or  offered  to  pay,  the  purchase  money  of 
said  stock,  they  conld  not  require  the  sheriff  to  issue  a  cer- 
tificate of  purchase. 

4.  Because  the  court  erred  in  excluding  evidence  from 
the  jury  as  to  present  value  of  the  stock. 

5.  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

The  court  overruled  the  motion,  and  complainants  ex- 


Spebb  &  Stew  AST,  for  plainti&  in  error,  cited  as  follows: 
On  demurrer,  Story's  Eq.  PI.,  §§402,  389 ;  3  Kdly,  424;  13 
(?o.,  478;  14/*.,  671;  11  111.,  194;  14  Oa.,  574;  Adams' 
Eq.,  751 ;  20  Oa.,  472,  781 ;  30  /b.,  117,  393 ;  Code,  §4181. 
Dismissal  of  bill  carries  all,  2  Carter  (Ind.)  90  ;  14  Ark.,  346; 
5  DeG.  &  8m.,  702 ;  3  DeG.  M.  &  G.,  80  ;  7  John.  Ch., 
250 ;  1  lb.,  62.    No  equity,  5  Oa.,  400 ;  Code,  §36Sft.  Exe- 
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eatioa  not  introdaced  or  accoiiTited  for,  31  Oa.,  393.  Sheriff 
may  take  note  at  sale,  30  Ga.,  653.  On  ret  adjudicata,  48 
So.,  83  ;  56  lb.,  51. 

£.  W.  Beck  ;  Lanieb  &  Akdbb60n,  for  defendants,  cited 
as  foUowfl  :  On  'demnrrer.  Code,  §§3655,  4190,  4181 ;  44 
0a.,  65.  Sheriff's  sales,  Code,  §§3655,2626;  5  6'a.,400; 
38  lb.,  259 ;  19  /*.,  298.     Conti^t  31  Oa.,  393. 


Babtleit,  Jndge. 


;tod  by  the  conrt  below  in  over- 
to  the  cross-bill  of  defendants, 
same.  There  was  equity  in 
g  obtained  jnrisdietion  of  all 
',  elionld  not  have  compelled 
esort  to  other  proceedings  to 
when  it  could  then,  and  in  the 
le  the  rights  of  all  the  parties, 
honld  not  complain  that  the 
roper  forum,  since  it  was  the 
1  they  had  first  brought  the 
on.  We  see  no  reason  why  the 
the  purchase  money  for  the 
BPs  sale  ;  they  were  the  real 
riff  woald  have  been  a  mere 
>  Code  of  1873,  section  3656. 
le  character  of  complainants ; 
and  judgment  against  Jones, 
ons  in  their  cross-bill  contain- 
on  against  the  complainants, 
'e  their  cause  proceed,  heard 
as  made  by  the  pleadings  in 

■ef  using  the  motion  to  dismiss 
and  with  it  the  answer  filed 
Che  court  proposed  to  allow 
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complainants  to  diemise  their  bill,  but  refused  to  dismiss  the 
cross-bill.  There  can  be  no  donbt  that  the  court  was  right 
in  this  ruling.  The  complainants  could,  at  any  time,  either 
in  term  time  or  vacation,  dismiss  their  bill,  so  they  did  not 
thereby  prejudice  any  right  of  the  defendants.  Code  of 
1873,  section  4190.  The  object  of  the  complainants  was 
not  so  much  to  dismiss  their  own  bill  as  to  dismiss  the  cross- 
bill. This  they  could  not  do,  under  any  rule  of  law  or  eqnity 
that  we  are  aware  of,  or  have  been  able  to  find.  True 
enough,  parties  have  a  right  to  say  what  direction  they  will 
give  their  causes,  and  the  complainants  in  this  bill  might 
have  dismissed  their  bill  at  any  time ;  but  the  dismissal  of 
their  bill  should  not,  and  could  not,  have  prejudiced  the  de- 
fendants, and  could  not  have  carried  the  cross-bill  with  it. 

3.  The  court  charged  the  jury  '^  that  if  complainants  in 
the  original  bill,  set  out  that  the  property  was  sold  under  an 
execution  in  favor  of  Beyuolds  &  Sons  this  admission  in 
their  bill,  that  the  stock  was  sold  under  such  execution,  will 
supersede  the  necessity  of  producing  ihQfi.fa,  of  Reynolds 
&  Sons,  on  the  part  of  Thacker  &  Co.,  and  introducing  the 
same  in  evidence  to  the  jury."  Admissions  of  parties  to  the 
record  are  admiflsible  in  evidence,  when  offered  by  the  other 
side,  with  a  few  exceptions.  The  complainants  were  not 
within  either  of  the  exceptions.  Code  of  1873,  section  3784. 
They  had,  in  the  bill,  alleged  the  sale  of  the  railroad  stock, 
under  the^.y<z.of  Reynolds  &  Sons;  the  allegations  in  the 
bill  were  sworn  to ;  why  should  defendants  prove  aliunde^  a 
fact  alleged  and  sworn  to  by  complainants,  and  which  was 
not  contradicted  by  defendants?  They  were  admissions  of 
complainants,  and  were  admissible,  competent  and  sufficient 
evidence. 

4.  Sheriff's  sales  in  Georgia  are  for  cash — any  other  rule 
would  breed  the  utmost  conf nsion  and  fraud  in  the  enforce- 
ment of  judgments  and  fi.f(M.  No  agreement  of  the  sheriff 
with  the  purchaser  of  property  sold  at  sheriff's  sale,  especially 
after  such  sale,  to  dispense  with  the  cash,  can  affect  the 
rights  of  the  plaintiffs  in^./a.,  or  other  creditors  of  the  de- 
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fendant  whose  property  ie  eold.  Thej  are  entitled  to  the 
proceeds  of  sale  at  once,  if  there  be  no  dispute  between  the 
creditors  as  to  priority  of  lieoB ;  and  when  the  sheriff  is  un- 
able to  decide  which  creditor  is  entitled  to  the  money,  he  has 
DO  authority  to  credit  the  purchaser  for  the  purchase  money 
nntil  the  disputes  between  the  creditors  are  settled  by  tlie 
courts.  Such  an  agreement  is  illegal  and  a  nullity,  and  the 
sheriff  may  demand  the  purchase  money  at  the  time,  and  upon 
the  failure  of  the  pnrchasor  to  comply  with  the  terms  of  sale, 
the  sheriff  may,  at  his  option,  proceed  against  the  purchaser 
for  the  full  amount  of  his  bid,  or  resell  the  property,  and 
proceed  against  the  first  purchaser  for  any  deficiency.  Code, 
§3655.  Sheriffs  are  mere  ministerial  officers,  and  have  no 
authority  to  change  the  terms  of  their  sales — which  the 
law  says  shall  be  for  cash.  Certainly  not  afte.  the  sale  ia 
made,  and  without  the  knowledge  or  consent  of  the  parties 
interested. 
5.  The  other  qneetions  made  by  the  record  are  sufficiently 

tea.     We  find  no  error  in  the 
the  facts  as  disclosed  by  the 

propor  one  under  the  facts,  and 

o.     The  law  was  properly  and 
evidence  not  only  authorized 

lat  was  rendered,  and  there  ia 
disturbed.     We  therefore  af- 

court  below  in  overruling  the 


iSTk  vs.  Gloteb  et  al. 

e  to  be  eent  up  as  a  part  of  the  record 
cleric,  it  must  be  expressly  approved 
bill  of  esoeptioDs,  that  the  brief  of 
1,  and  that  tbe  testimony  is  correctly 
ereof,  which  accompaniea  the  bill  of 
ispeciaii;  where  it  appears  that  tbe 
clerk  until  seven  days  after  tbe  Judge 
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Albxahder  &  WsiOBT,  for  plaintiff  in  error,  cited  aa 
follows:  Instrument  conveyed  title,  87  Ga.,  79-80;  28 
Ga.,  603 ;  8  Wheaton,  174 ;  1  Petere,  1 ;  54  Ga.,  448  ;  Story 
on  Agency,  §489 ;  Southern  Law  Rev.,  N.  S.,  Vol.  3,  p.  714  ; 
60  Ga.,  434.  Neitlier  recorded  in  time,  Cobb'e  Dig.,  175; 
Code,  §2705 ;  33  Ga.,  568,  569  ;  48  Ga.,  461 ;  Code,  §1957. 

Dabnbt  &  FotroBB,  for  defendant. 

Jaoksoh,  Justice. 

Two  qneetions  are  made  in  tliia  record.  First,  is  a  paper 
in  all  respects  and  in  form  a  common  mortj^age,  anything 
bat  a  mortgage,  because  it  ia  stipulated  therein  that  the 
mortgagee  may  advertise  and  sell  within  thirty  days  after 
the  debt  is  due,  noleae  paid )  and  secondly,  when  snch  paper 
is  not  recorded  aa  a  mortgage,  is  it  good  against  a  subse- 
quent deed  conveying  title  without  actual  notice  of  the 
prior  conveyance  ? 

1.  In  regard  to  the  first  question,  we  hold  that  the  paper 
ia  a  mortgage  with  power  to  sell  in  the  mortgagee,  and 
nothing  more.  For  the  purposes  of  this  case,  it  is  cer- 
tainly so,  for  it  was  foreclosed  as  a  mortgage,  and  the  issue 
is  whether  the  land  is  subject  to  the  fifa.  issned  upon  the 
judgment  of  foreclosure.  Unless  it  is  a  mortgage,  the  ji. 
fa.  ie  proceeding  illegally,  and  the  plaintiff  has  no  case. 

2.  In  regard  to  the  second  point,  the  statnte  fixes  it.  The 
Code,  §1957,  declares  that  mortgages  not  reeoi-ded  in  time 
are  postponed  to  pnrehases  made  subsequently  to  their 
date,  but  before  the  record,  and  without  notice  of  the  mor- 
gage.  This  parchase  was  made  after  the  mortgage,  and 
without  notice,  and  before  its  record.  It  can  make  no 
difference  that  the  deed  of  pnrehase  was  not  itself  recorded 
in  twelve  months.  It  conveyed  the  title  as  against  this 
mortgage,  and  that  is  the  sole  question  here. 

Judgment  affirmed. 
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Walkkb  v».  Collibb. 
A  perBon  who  took  up  hogi  m  estrayi,  bad  tbem  appraiaed  by  two  per- 
BonB  not  freeboldera,  and  sold,  no  cauM,  providential  or  otberwiw, 
appearing  for  not  comply Ing  wltb  tbe  statute,  was  liable  to  the  pen- 
alty prescribed  in  the  Code,  gl436.  Estray  laws  must  be  strictly 
construed. 

Estraje.  I^ws.  Before  Judge  Hilltkb.  Falton  Supe- 
rior Court.    April  Term,  1878. 

Beported  in  the  decuion. 

Canvleb  &  Thomsoh,  for  plaintiff  in  error,  cited  (oQ 
conetniction)  Pott.  Dwar.  on  State.,  pp.  224-226,  and  notes 
35  and  245. 

CoLLiBB  &  CoLUBB,  for  defendant,  cited  Code,  §342 ;  30 
Go.,  780 ;  Code,  §1436.  On  construction  of  statutes,  4 
Ga.,  154 ;  31  lb.,  700 ;  35  HI.,  417 ;  14  Mich.,  233 ;  Dwar. 
^„  c*„»=    na±  „„j  -„»^  ^57  .  13  ffa.y  115  ;  18  Jb.,  318;  1 


it  by  tbe  plaintiff  (Collier)  against 
to  recover  tbe  penalty  of  five 
1  described  bogs,  which  the  defeu- 
nys,  and  sold  witbout  having  fully 
relation  thereto.  On  the  trial  of 
u  superior  court,  tbe  JQ17,  under 
found  a  verdict  for  the  plaintiff 
L  motion  was  made  for  a  new  trial 
stated,  which  was  overmled,  and 

idence  in  tbe  record,  that  plaintiff 
ee  neighbors,  and  bad  been  for 
itifPs  bog-lot  extended  to  within 
ifendant's  front-door;  that  defen- 
plaiotifs  hogs ;  that  plaintiff  and 
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defendant  were  unfriendly ;  that  in  September,  1876,  three 
of  plaintiff's  boga,  and  eigbt  pigs,  were  aboot  the  defendant's 
premises  for  several  days,  got  into  his  corn-field,  when  de- 
fendant had  them  taken  np  as  estrays,  and  appraised  by 
Wynn  aod  Samples,  neither  of  whom  were  freeholders ; 
that  the  latter  was  working  for  defendant  as  a  laborer,  and 
was  under  twenty-one  yeais  of  age.  The  hogs  were  sold 
on  the  defendant's  premises,  there  being  bat  three  persons 
present — the  defendant,  the  officer  making  the  sale,  and 
RoEser,  The  defendant  bid  off  the  sow  and  pigs,  Boseer 
the  other  two,  but  let  the  officer  have  one  of  them  at  his 
bid.  The  hogs  were  proved  to  have  been  worth  from 
$17.00  to  $20.00.  It  was  also  shown  by  the  evidence,  that 
Wynn  lived  about  three  miles  from  defendant,  and  Samples 
about  two  miles,  and  that  there  were  probably  fifty  free- 
holders living  nearer  the  defendant  than  either  of  them. 

The  142Sth  section  of  the  Code  declares,  that  the  taker- 
up  of  estrays  shall,  within  five  days,  exhibit  the  animal  to 
two  freeholders  of  the  militia  district  where  taken  np  for 
appraisement,  etc.  The  1436th  section  declares,  that  the 
taker-np  is  liable  to  the  county  or  the  owner,  as  the  case 
may  be,  in  five  times  the  value  of  the  estray,  if,  aft«r  taking 
it  np,  he  fails  to  have  it  appraised,  and  returned,  or  forth- 
coming according  to  law,  providential  causes  only  excepted. 
The  positive  requirement  of  the  law  is  that  the  taker-up  of 
the  estray  shall  have  it  appraised  by  two  freeholders  of  the 
militia  district,  not  by  two  irreeponuible  tramps,  who  have 
no  permanent  abiding  place ;  and  inasmuch  as  the  owner  of 
the  property  may  be  deprived  of  it  by  this  proceeding,  un- 
der the  cfitray  law,  behind  his  back,  it  should  be  constrned 
atricUy,  and  such  is  the  rule  of  law  applicable  to  this  class 
of  cases.  The  charge  of  the  court  was  quite  as  favorable 
to  the  defendant,  under  the  evidence,  as  he  had  a  right  to 
reqnire  or  expect  la  view  of  the  facts  of  this  case  as  dis- 
closed in  the  record,  and  the  law  applicable  thereto,  we  find 
no  error  in  overruling  the  defendant's  motion  for  a  new 
trial.    Let  the  judgment  of  the  court  below  be  affirmed. 

Judgment  affirmed. 
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Wynwb  V8.  Millers  &  Seblby. 

One  of  a  partnership  whose  stock  of  goods  was  sold,  and  the  pro- 
ceeds of  the  sale  in  court  for  distribution,  is  interested  to  see  to  its 
proper  distribution,  and  may  be  made  a  party  to  a  money  rule  against 
the  sherift  therefor ;  and  an  issue  tendered  by  him  to  the  effect  that 
the  plaintiff  had  no  valid  lien  upon  the  fund,  because  the  defend- 
ants had  never  been  in  any  way  sued,  or  served  by  any  process  what- 
ever, should  not  have  been  stricken  on  demurrer. 

Parties.  Partnership.  Practice  in  the  Superior  Court. 
Before  Jndge  Babtlbtt.  Greene  Superior  Court.  March 
Term,  1878. 

Eeported  in  the  opinion. 

C.  Heabd,  for  plaintiff  in  error,  cited  Code,  §§3828,  3596. 

John  Keed;  W.  H.  Branch,  for  defendants. 

Jackson,  Justice. 

This  case  arose  upon  a  money  rule  against  the  sheriff 
brought  by  Millers  &  Sibley.  The  answer  of  the  sheriff 
showed  that  he  had  in  hand  nine  hundred  dollars  raised 
from  the  sale  of  the  goods  of  C.  N.  Wynne  &  Co.,  and  that 
a  mortgage^,  /a.  of  Hannah  Haines,  and  an  attachment  of 
said  Millers  &  Sibley,  claimed  the  fund.  C.  N.  Wynne  in- 
dividually was  made  a  party  to  the  rule,  and  made  the  issue 
by  pleading  that  Millers  &  Sibley  had  no  valid  lien,  in  the 
words  following  :  "  And  now  comes  C.  !N.  Wynne  and  joins 
issue  with  plaintiffs  in  said  rule,  and  says  that  said  plaintiffs 
have  no  valid  lien  against  the  said  C.  N.  Wynne  &  Co.,  they 
never  having  in  any  way  sued  said  firm,  or  the  members 
composing  the  same ;  nor  have  they  been  served  with  the 
process  of  any  court." 

This  plea  of  Wynne  was  stricken,  and  he  excepted. 
It  strikes  ns  that  there  is  substance  in  this  plea.  It  is  not 
very  fully  set  out  in  detail,  but  it  puts  in  issue  the  validity 
of  the  lien  which  was  claiming  the  money — it  denies  that 
the  firm,  or  any  member,  was  ever  served  with  process  or 
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Bued  at  all  in  any  way.  If  that  be  true,  certainly  Millers  & 
Sibley  had  no  right  to  the  money  ;  and  if  it  be  defectively 
set  out  it  might  be  amended. 

The  question,  then,  is,  did  Wynne  individually  have  the 
right  to  make  the  issue  I  He  is  a  member  of  the  firm  of 
the  defendants  whose  goods  were  sold,  and  has  an  interest, 
and  deep  interest,  in  seeing  to  it  that  the  money  of  the  firm 
was  not  paid  to  a  something  that  was  no  lien,  and  had  never 
been  sued. 

We  think  he  had  the  right  to  be  heard^  and  to  show  that 
Millers  &  Sibley  had  no  lien.  The  judgment  is,  therefore, 
reversed  on  the  ground  that  the  court,  on  demurrer,  struck 
the  issue  tendered,  or  plea  made,  by  C.  N.  Wynne. 

Judgment  reversed. 


Haines  vs.  Millbbs  &  Siblby. 

On  an  appeal  fromjthe  county  court,  the  superior  court  adjudged  that 
Hannah  Haines  was  not  entitled  to  the  fund  raised  from  partnenhip 
property,  because  her  lien  was  against  one  partner  indiTiduaUy.  On 
another  money  rule  for  the  same  fund  at  the  next  term,  she  was 
again  made  a  party,  and  the  judge,  to  whom  the  whole  case  was 
submitted,  held  that  her  right  to  the  fund  was  conclnded  by  the 
former  Judgment: 

Hdld,  that  the  court  ruled  correctly. 

Judgments.    Before  Judge  B-ARTLBrr.    Greene  Superior 
Court.    March  Term,  1878. 

Reported  in  the  opinion. 

C.  Hbakd,  for  plaintifi!  in  error,  cited  7  Oa.^  54. 

Jno.  C.  Bred  ;  W.  H.  Branch,  for  defendants,  cited  60 
Ga,,  296 ;  12  /*.,  431 ;  18  lb.,  551. 

Jaokson,  Justice. 

Millers  &  Siblej  brought  a  rule  against  the  sheriff  requir- 
ing liim  to  show  cause  why  he  did  not  paj  them  a  fund  in 
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his  bands,  arising  from  the  sale  of  a  stock  of  goods  which 
belonged  to  Wynne  &  Co.  The  sheriff  for  answer  showed 
that  Mrs.  Hannah  Haines  claimed  the  money  under  a  mort- 
gSLge^./a.  To  the  rule,  Wynne,  of  the  firm  of  Wynne  &  Co., 
was  made  a  party  and  tiled  a  plea,  or  issue,  against  Millers  & 
Sibley's  right  to  the  money  which  was  disposed  of  in  the  pre- 
ceding case.  The  right  of  Hannah  Haines  under  her  mort- 
gage is  the  question  here.  The  case  was  submitted  to  the 
court,  and  it  seems,  by  agreement,  he  was  empowered  to 
pass  upon  the  entire  case,  law  and  fact.  The  record  shows 
that  at  the  term  before  that,  when  this  case  was  passed  upon, 
the  following  judgment  was  rendered :  ''  Hannah  Haines  t;^. 
Claude  N.  Wynne  &  Thos.  S.  Irby,  deputy  sheriff.  Appeal 
from  the  county  court. 

"  The  above  stated  case  having  been  submitted  to  the  court 
upon  the  facts  and  the  law,  it  is  adjudged  by  the  court 
that  as  the  proceeds  of  sale  mentioned  in  the  answer  of  said 
deputy  sheriff,  are  the  proceeds  of  the  property  of  C.  N. 
Wynne  &  Co.,  the  said  proceeds  cannot  be  paid  over  to  the 
^./a.  of  the  said  Hannah  Haines,  that  being  a^./b.  against 
the  said  C.  N.  Wynne  individually." 

The  court  held  that  this  judgment  concluded  Mrs.  Haines' 
right  to  the  money.  We  think  so  too,  and  therefore  we  af- 
firm the  judgment. 

If,  however,  on  the  issue  made  by  Wynne  with  Millers 
&  Sibley,  when  the  facts  are  investigated  and  the  issue 
determined,  it  be  decided  against  Millers  &  Sibley,  and 
eventually  any  portion  of  the  fund  should  get  into  the  pos- 
session of  Wynne,  individually,  as  his  portion  thereof  after 
the  partnership  debts  and  liens  are  all  paid,  if  there  be  any  be- 
sides that  of  Millers  &  Sibley,  then  Mrs.  Haines  may  have 
rights  to  such  portion,  which  she  may  assert  in  such  mode 
as  she  may  be  advised. 

Judgment  affirmed. 

Neal  et  al,  V€.  Pbrkebson,  sheriff,  et  al. 

1.  Homestead  was  not  waived  by  the  following  covenant  in  a  mortgage 
on  land  :    "And  besides  said  balance  of  purchase  money,  and  a 
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mortgage  for  three  thousand  dollars  in  favor  of  John  Neal.  Sr.,  dated 
the  26th  day  of  October,  1874,  due  at  twelve  mouths,  there  is  no 
other  incumbrauce  on  the  title,  and  the  said  Sparks  hereby  cove- 
nants that  no  other  incumbrance  shall  be  hereafter  added  to  those 
above  enumerated  upon  said  property,  until  the  debt  to  secure  which 
this  mortgage  is  given,  has  been  fully  paid  off  and  discharged." 

2.  Directions  given  for  the  distribution  of  the  fund  in  court. 

8.  Mortgage  by  husband  to  wife  to  secure  a  portion  of  her  separate 
estate  previously  used  in  the  purchase  of  the  mortgaged  property, 
will  be  postponed  to  senior  mortgages  given  by  the  husband  on  the 
same  property  to  third  persons,  who  took  without  notice  of  the  lien 
of  the  wife. 

4  Joint  residence  of  husband  and  wife  on  realty,  does  not  give  notice 
of  any  claim  of  interest  in  it  by  the  wife. 

6.  An  assignee  for  value  of  the  wife's  mortgage,  reciting  that  it  is  to  se- 
cure the  payment  of  a  part  of  the  purchase  money  which  belonged 
to  her  separate  estate,  can  subject  the  homestead.  The  husband 
will  be  estopped  from  denying  the  recital  in  his  mortgage. 

Homestead.  Waiver.  Mortgages.  Husband  and  wife. 
Notice.  Estoppel.  Before  Judge  Clabk.  Fulton  Supe- 
rior Court.     April  Term,  1878. 

Beported  in  the  decision. 

P.  L.  Mfnatt  ;  Henry  Hillyeb,  for  English,  cited  as  fol- 
lows :  Tax  and  purchase  money  ^.  faa.  subject  homestead, 
Code,  §1949  ;  49  Oa.,  551.  557.  Subrogation  of  English  to 
McLendon,  Code,  §891.  Mortgage  binds  homestead,  45  Oa,j 
483. 

Marshall  J.  Clarke,  for  Neal,  cited  as  follows :  Home- 
stead not  waived  in  English  mortgage,  41  (?a.,  622  ;  55  16., 
695;  56  7i.,  36,  53:  59  Ih.,  837;  1  Bon  v.  L.  Die,  468 ;  41  Ga., 
196;  44  /J.,600  ;  45  /J.,  310  ;  47  lb.,  629  ;  51  lb.,  186  ;  56 
Ib.j  182.  NichoU's  debt  not  good  against  homestead,  Code, 
§1944.  No  notice  of  wife's  claim,  Code,  §§3091,  3092,  3119, 
2329. 

Jno.  L.  Hopkins,  for  Sparks,  cited  as  follows :  No  waiver 
of  homestead,  69  Ga.,  818  ;  Code,  §2703  ;  Eawle  on  Gov. 
for  Title,  136,  186  ;  4  Oa.,  601 ;  4  Kent,  473.  Spark's  right 
homestead,  64  Ga.,  570. 
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Jno.  T.  Glenn,  for  NichoUs,  cited  as  follows :  Nicholls' 
debt  was  for  purchase  money,  55  Ga,j  622 ;  53  /i.,  485.  It 
took  priority,  54  (?a.,  569. 

Warner,  Ohief  Justice. 

On  the  26th  of  October,  1874,  Sparks  borrowed  from 
Neal  $3y000,  and  to  secure  him !  gave  him  a  mortgage  on  a 
city  lot  and  appurtenances  situated  at  the  corner  of  Line 
and  Pryor  streets,  in  the  city  of  Atlanta. 

On  the  25th  November,  same  year,  Sparks  borrowed  from 
English  $3,500,  and  to  secure  him,  gave  him  a  mortgage 
on  the  same  lot.  In  both  these  mortgages  it  was  stated  that 
Sparks  had  no  deed  to  the  property ;  that  he  had  bought  it 
from  Capel  McLendon,  and  had.McLendon's  bond  for  title ; 
that  he  had  paid  McLendon  all  the  purchase  money  except 
$1,500,  and  the  mortgage  to  English  contains  this  stipula- 
tion :  ,'  And  besides  said  balance  of  purchase  money,  and  a 
mortgage  for  three  thousand  dollars  in  favor  of  John  Neal, 
Sr.,  dated  the  26th  day  of  October,  1874,  due  at  twelve 
months,  there  is  no  other  incumbrance  on  the  title,  and  the 
said  Sparks  hereby  covenants  that  no  other  incumbrance 
shall  be  hereafter  added  to  those  above  enumerated  upon 
said  property,  until  the  debt  to  secure  which  this  mortgage 
is  given  has  been  fully  paid  off  and  discharged." 

English  afterwards  bought  from  McLendon  the  purchase 
money  note  for  $1,500.  McLendon  delivered  to  him  a  deed 
to  Sparks,  in  compliance  with  bond  for  title,  to  be  filed  by 
English,  in  case  he  sued  said  note  to  judgment  and  desired 
to  levy. 

The  mortgages  of  Neal  and  English  were  afterwards  fore- 
closed, and  English  sued  in  name  of  "  McLendon  for  his  use," 
and  obtained  judgment  on  said  purchase  money  note  for 
$1,500  and  interest.  The  two  mortgage  fi.  fas.,  and  the 
^.  jfd.  for  purchase  money,  were  all  levied  on  the  property 
by  A.  M.  Perkerson,  sheriff — said  deed  having  been  filed  as 
required  by  law,  and  properly  recorded.  On  the  first  Tuesday 
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in  April,  1877,  the  property  was  regularly  brought  to  sale 
by  said  sheriff,  under  said  ^, /a*.,  and  sold  for  $9,000. 

In  the  meantime  Sparks  had,  on  the  18th  day  of  March, 
1876,  given  a  mortgage  on  said  property  to  his  wife,  Nancy 
D.  Sparks,  for  $3,000,  in  which  mortgage  it  was  stated  that 
on  November  1,  1867,  Forsyth  conveyed  to  Nancy  D. 
Sparks,  for  her  sole  and  separate  use,  certain  real  estate  in 
Atlanta ;  that  on  January  24, 1874,  she  sold  it  to  Mrs.  Han- 
vey,  and  received  as  part  payment  a  note  against  the  Mayor 
and  ^vouncil  of  Atlanta  for  $3,000,  which  was  paid  to  C. 
McLendon  as  part  of  the  purchase  price  for  the  lot  on  the 
corner  of  Pryor  and  Line  streets,  etc.,  and  the  mortgage  was 
given  to  acknowledge  and  secure  that  interest.  Mrs.  Sparks 
transferred  this  mortgage  to  Wm.  M.  Nicholls,  as  trustee,  to 
pay  a  debt  due  said  trustee  by  her  husband,  John  W.  Sparks. 
This  mortgage  had  also  been  foreclosed  by  said  Nicholls 
trustee,  and  the  Ji,  fa.  was  placed  in  the  sheriflPs  hands  and 
the  sheriff  was  notified  to  hold  up  the  money,  which  was 
done.  Sparks  had  applied  to  the  ordinary  of  Fulton  county 
to  have  $2,000  of  the  fund  which  should  arise  from  the  sale 
of  the  land  set  apart  to  him  for  a  homestead,  which  appli- 
cation was  duly  granted  by  said  ordinary. 

Said  Wm.  M.  Nicholls,  as  trustee  aforesaid,  ruled  the 
sheriff,  in  Fulton  superior  court,  for  the  amount  of  his 
mortgage.  Sparks,  Neal  and  English  each  made  himself  a 
party  to  said  rule.  Said  rule  came  on  to  be  heard  at  the 
spring  term,  1878.  Judge  Hillyer  being  disqualified,  Judge 
Clark,  of  the  city  court  of  Atlanta,  presided,  and  by  agree- 
ment of  all  parties  to  said  rule,  all  questions  of  fact  as  well 
as  of  law,  were  submitted  to  Judge  Clark  for  decision,  with 
the  right  of  exception  reserved. 

It  was  agreed  that  the  sheriff  had  been  properly  notified 
of  John  W.  Sparks'  homestead,  and  that  the  ^fa.  of  Mc- 
Lendon for  use  of  English  V8,  Sparks,  $1,500  and  interest, 
was  for  purchase  money — with  bond  for  title — deed  filed, 
etc.,  in  accordance  with  the  satute.  All  the  mortgages  were 
regularly  foreclosed. 
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NichoUs,  trustee,  introduced  his  mortgage ;  also  deed  from 
Forsyth  to  Mrs.  Sparks,  and  bond  for  title  from  Mrs. 
Sparks  to  Mrs.  Hanvey,  and  deed  from  her  to  the  Bank  of 
the  State  of  Georgia,  transf  erree  of  the  bond. 

Said  Nicholls  also  introduced  John  W.  Sparks  as  a  witness, 
who  testified  that  Nancy  D.  Sparks  is  his  wife ;  that  he 
made  her  the  mortgage,  and  that  the  facts  stated  therein  are 
true.  She  received  the  $3,000  note  herself,  and  paid  it  to 
McLendon  herself.  It  was  done  in  her  room.  The  under- 
standing was  that  they  were  to  take  the  note,  buy  the  lot  and 
build  a  house  which  she  should  live  in.  His  wife  had  no 
separate  estate  when  he  married  her.  His  wife,  his  son,  his 
daughter,  and  witness  himself,  all  worked  jointly,  and  the 
first  money  made  was  paid  to  Forsyth  for  the  lot  bought  of 
him.  Could  not  separate  the  part  made  by  Mrs.  Sparks  from 
that  made  by  the  others,  and  don't  know  what  part  of  said 
purchase  money  was  the  proceeds  of  her  labor.  It  was  a 
part  of  it. 

The  house  sold  by  the  sheriff  was  built  for  store  under- 
neath and  dwelling  above.  Witness  and  family  moved  into 
it  in  the  fall  of  1874,  and  lived  there.  The  mortgage  was 
transferred  to  Nicholls  to  pay  Sparks'  debt  to  said  Nicholls 
as  trustee.  $4,500  was  the  purchase  price  of  the  lot  on 
comer  of  Pryor  and  Line  streets.  Witness  is  claimant  for 
homestead  out  of  this  money,  and  has  no  interest  in  Nicholls' 
mortgage.     Owed  nothing  November  1, 1867. 

John  Neal  then  introduced  his  not«  and  mortgage,  and 
swore  that  said  debt  was  for  borro\i^ed  money.  Sparks  stated 
that  it  was  to  pay  the  workmen  who  had  been  building  the 
house ;  to  pay  the  building  expenses  of  house  on  comer  there. 
When  he  made  that  application  to  witness,  he  said  he  was 
bnilding.  Knew  nothing  of  Mrs.  Sparks'  claim.  In  making 
the  application  to  borrow,  he  inquired  for  a  sum  of  money 
which  would  relieve  him,  or  make  him  easy.  He  stated 
there  was  no  incumbrance  on  the  property  except  $1,500 
of  purchase  money,  and  I  acted  on  the  faith  of  that  state- 
ment 
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James  "W.  EogliBli  then  introduced  the  following  Ji.fag_ 
for  taxes,  against  John  W.  Sparks,  whicli  liad  been  regularly 
transferred  to  English  and  Neal,  properly  recorded  ;  and  H 
was  admitted  that  they  should  be  first  paid  out  of  the  fund 
in  court,  to-wit:  Fi.  fa.  in  favor  of  the  city  of  Atlanta, 
Ux  1876,  $228.00 ;  /.  fa.,  the  city  of  Atlanta,  tax  1877, 
|195.(K) ;  Ji.fa.,  state  and  county  of  Fulton,  tax  1875,  $100.- 
00 ;  /.  fa.,  state  and  county  of  Fulton,  tax  1876,  $106.25. 
He  also  introduced  his  note  and  mortgage,  with  petition, 
rules  nisi  and  absolute  foreclosing,  and  the  Ji.  fa.  issued 
thereon,  with  the  levy  of  thej?.^a,  on  the  land  sold,  all  of 
which  (as  well  as  the  proceedings  to  foreclose  the  other 
mortgage)  were  admitted  without  objection.  He  also  intro- 
duced the  deed  made  by  the  plaintiff  to  him  April  4,  1877, 
conveying  the  property  sold,  and  from  which  sale  the  fund 
arises. 

Said  English  was  sworn  as  a  witness  for  himself,  and  tes- 
tified that  Sparks  applied  to  him  to  borrow  the  $3,500,  and 
said  that  ho  wanted  to  use  the  money  to  pay  off  some  debts 
he  (Sparks)  owed  for  the  improvements  on  the  property  in 
question ;  that  he  (Sparks)  had  some  money  in  his  business : 
that  if  he  withdrew  it  for  the  purpose  of  paying  these  debts, 
he  would  have  no  money  to  carry  on  said  business  \  that  he 
wanted  the  money  he  got  from  witness  to  pay  off  these 
debts,  and  would  pay  it  back  when  the  pork-packing  seasoQ 
closed  ;  that  there  was  no  other  incumbrance  on  the  prop- 
erty, except  the  mortgage  to  Mr.  Neal  for  $3,000  and  the 
claim  of  McLendon— 41,500 — for  balance  of  purchase 
money ;  that  he  would  pay  off  McLendon  with  part  of  the 
money  he  got  from  witness.  He  did  not  t«ll  witness  of 
Mrs.  Sparks'  or  Nicholls'  claim,  and  witness  had  no  knowl- 
edge or  information  whatever  of  that  claim,  or  any  other 
claim  against  the  property,  nntil  long  aft«r  he  had  let 
Sparks  have  tlio  money.  He  was  not,  at  the  time,  in  a 
condition  to  spare  the  money  ;  but  Sparks  was  so  urgent, 
and  witness'  feelings  to  him  were  kind,  so  witness  bor- 
rowed the  money  for  the  purpose  of  lending  it  to  Sparks, 


AUGUST  TEEM,  1878-  351 

Neal  etal.vi,  PerkerBon,  sheriff,  ^  €U. 

and  paid  the  same  rate  of  interest  that  he  charged  Sparks, 
expecting  it  to  be  returned  in  ninety  days.  When  witness 
talked  to  Sparks  aboat  the  character  of  the  security,  Sparks 
said :  "  My  purpose  is  to  make  the  security  perfect  beyond 
all  dispute,  and  I  want  to  protect  you  to  the  full  extent  of 
the  law."  Sparks  and  NichoUs  were  piGirtners  at  the  time 
of  the  loan.  Sparks  said  if  he  withdrew  the  amount  he 
wanted  of  witness  out  of  his  business,  and  applied  it  to  his 
debts,  he  would  be  compelled  to  suspend.  He  said  at  the 
end  of  ninety  days  he  could  withdraw  the  amount  from  the 
business,  and  pay  witness  back.  Sparks  failed  to  pay  the 
McLendon  note,  and  witness  was  compelled  to  pay  it  off, 
and  have  it  transferred  to  him  to  protect  himself.  That 
note  was  for  the  purchase  money  of  the  property  covered 
by  the  mortgage. 

John  W.  Sparks  introduced,  by  consent,  the  record  of 
bis  application  for  a  homestead,  and  the  order  granting  him 
$2,000  out  of  the  proceeds  of  the  sale  of  his  property,  all  of 
which  were  regular,  and  in  accordance  with  the  statute.  He 
swore  that  he  superintended  the  building  of  the  house; 
hired  hands  by  the  day,  and  built.  When  he  borrowed  the 
money  from  Neal  and  English  there  was  nothing  due  for 
work  or  materials  to  the  hands,  except  one  or  two  lumber 
bills,  amounting  to  two  or  three  hundred  dollars.  There  was 
no  encumbrance  on  it,  except  for  purchase  money.  Witness 
stated  to  Neal  that  he  had  used  up  his  money  on  the  build- 
ing, and  wanted  money  for  his  general  business ;  that  he 
owed  nothing  on  the  house.  Put  Neal's  money  in  his 
(witness')  business ;  told  English  that  he  needed  the  money 
in  his  business ;  never  told  either  of  them  that  he  wanted 
their  money  to  pay  off  incumbrances  on  the  house  or  prop- 
erty.   He  also  answered  as  follows : 

Q.  "  Did  you  owe  any  bank  money  on  that  house  at  the 
time  you  went  in  ?"  A.  "I.owed  the  bank  more  or  less  money 
all  the  time." 

Q.  '*How  did  you  pay  the  Atlanta  National  Bank  ?"  A. 
"  With  Mr.  English's  money.  I  owe  the  Atlanta  National 
Bank  some  money  now." 
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The  presiding  judge  made  the  following  order : 

"Wm.  M.  Nicholls,  trustee,  etc.,    ) 

Ts.  >  Rule,  etc. 

A.  M.  Perksbson,  sheriff,  et  al,        ) 

"After  hearing  the  testimoDj  and  argument  submitted  in  the  aboTe 
stated  case,  it  is  ordered  and  adjudged  by  the  court,  that  the  mortgage 
fi.fa.  in  favor  of  Nicholls  as  trustee,  etc.,  against  said  John  W.  Sparks, 
is  not  founded  upon  a  debt  for  the  purchase  money  of  the  property  by 
the  sale  of  which  said  fund  was  raised,  neither  good  against  the  home- 
stead of  said  Sparks,  nor  entitled  to  any  priority  as  to  the  other  fi.  fas, 
claiming  said  fund,  because  the  evidence  makes  the  original  debt  a 
loan,  without  stipulation  for  such  lien  or  claim,  and  the  mortgage  to 
secure  such  a  debt  is  younger  than  the  other  liens.  It  is  further  ordered 
and  adjudged,  that  the  said  Sparks,  in  the  mortgage  made  by  him  to 
the  said  J.  W.  English,  and  which  is  the  foundation  of  the  ft.  fa.  in 
favor  of  English,  waived  all  right  to  a  homestead  in  said  property.  It 
is  therefore  ordered  that  the  fund  in  court  be  paid  out  in  the  following 
order  : 

"1.  The  tax^.  /<m.  against  said  Sparks,  held  by  English,  as  well  as 
those  in  the  hands  of  said  Neal  and  English  Jointly,  shall  be  paid  in 
full. 

"3.  The^./a.  in  favor  of  C^pel  McLendon,  for  the  use  of  said  English, 
shall  be  paid  in  full. 

"8  The  mortgage  JL  fa,  in  favor  of  John  Neal,  against  said  Sparks, 
shall  be  paid  in  full,  provided  the  fund  is  sufficient,  after  doing  so,  to 
leave  in  the  sheriff's  hands  the  sum  of  two  th0usand  dollars.  If  it  is 
not  sufficient  for  this,  then  said  mortgage  fi.  fa.  to  be  paid  only  so  far 
as  it  can  be  and  leave  this  amount  in  the  sheriff*s  hands. . 

"4.  The  sum  of  two  thousand  dollars  left  in  the  hands  of  the  sheriff, 
as  above  provided,  shall  be  paid  upon  the  mortgage^  fa.  in  favor  of 
said  English,  against  said  Bparks,  as  well  as  whatever  other  amount, 
up  to  the  full  satisfaction  of  said  fl,  fat, ^  the  said  fund  may  allow  under 
the  foregoing  provisions. 

**3.  The  remainder  of  said  fund,  if  there  be  any  after  the  above  pay- 
ments are  made,  shall  be  applied  upon  the  mortgage  jfS.  fa.  of  the  said 
Nicholls,  as  trustee,  etc. ,  against  said  Sparks. 

"It  is  further  ordered,  that  said  fund  shall  remain  in  the  hands  of  the 
sheriff  until  the  expiration  of  ten  daya  from  the  date  of  this  order,  to 
allow  time  for  sup&nedeM,  if  desired.    This  14th  day  of  May,  1878i'' 

On  the  trial  English  and  Neal  contended,  among  other 
things,  that  the  tsjifi^fas.  and  the  purchase  money  ^./a«  of 
McLendon,  for  use,  etc.,  vs.  Sparks,  should  be  paid  out  of 
the  fund  set  apart  to  Sparks  as  a  homestead,  provided  said 
homestead  was  allowed  at  all.    This  judge  Clark  overruled 
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and  held,  as  is  by  the  above  judgment  shown,  and  !N'eal  and 
English  excepted. 

SsAd  English  and  Neal  sdso  contended  that  the  facts  made 
a  case  of  money  borrowed  and  expended  in  the  improve- 
ment of  the  homestead,  as  to  their  mortgages,  and  that  the 
claim  of  homestead  could  not,  therefore,  prevail  against 
them ;  and  they  also  contended  that  said  Sparks  was 
estopped  to  deny  that  said  money  was  so  borrowed  and  ex- 
pended, and  from  setting  up  his  claim  of  homestead  as 
against  their  debts.  Judge  Clark  overruled  said  English 
and  Neal  on  all  these  points,  and  they  excepted. 

Sparks  and  Nicholls  having  excepted  to  the  part  of  judge 
Clark's  decision  which  was  adverse  to  them,  English  and 
Neal  also  bring  their  biU  of  exceptions,  and  assign  error  on 
the  three  points  above  enumerated,  to-wit : 

1.  The  refusal  of  judge  Clark  to  order  the  taxes  and 
balance  of  purchase  money  to  be  paid  out  of  the  homestead, 
if  any  homestead  was  allowed. 

2.  The  decision  of  said  judge,  that  the  evidence  of 
said  English  and  Neal  did  not  make  a  case  of  money  bor- 
rowed and  expended  in  the  improvement  of  the  home- 
stead, etc. 

3.  His  decision  that  Sparks  was  not  estopped  to  deny  that 
said  money  was  so  borrowed  and  expended,  and  from 
claiming  a  homestead  in  said  property  as  against  their  debt. 

IN^icholls  also  excepted  to  the  judgment  of  the  court,  in 
holding  that  his  mortgage  was  not  founded  on  a  debt  for 
the  purchase  money  of  the  property  sold,  and  was  not  en- 
titled to  any  priority  as  to  the  other  fi.  fas,  claiming  said 
fund,  and  Sparks  excepted  to  the  judgment  of  the  court 
in  postponing  his  claim  to  a  homestead  to  the  mortgages  of 
Neal  and  English,  and  in  raling  that  English's  mortgage 
contained  .a  waiver  of  the  homestead.  By  consent,  all  the 
exceptions  were  heard  together,  and  to  be  determined  as  one 
case. 

1.  The  words  recited  in  English's  mortgage  did  not  con- 
stitute a  waiver  of  the  homestead  by  Sparks.    In  order  to 
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have  that  effect  the  words  should  be  clear  and  explicit, 
expressly  mentioning  the  homestead  by  name. 

2.  In  view  of  the  facts  of  this  case,  as  disclosed  in  the 
record,  the  judgment  of  the  court  below  should  be  reversed, 
with  directions  to  distribute  the  fund  in  the  hands  of  the 
sheriff  in  the  following  manner:  First,  the  tax  ^./Jm.  and 
Ji,fa,  of  McLendon  for  the  use  of  English  against  Sparks 
are  to  be  paid.  Second,  Sparks'  homestead  of  $2,000  is  to 
be  paid.  Third,  out  of  the  remainder  of  the  fund  the  mort- 
gages are  to  be  paid  in  the  order  of  the  respective  dates 
thereof,  that  is  to  say,  Neal's  mortgage  first,  then  .English's 
mortgage,  and  then  NichoUs'  mortgage. 

8,  4.  The  Nicholls  mortgage  as  such,  cannot  contest  the 
right  to  the  fund  with  the  other  mortgagees,  because  they 
had  no  notice  of  the  grounds  of  his  claim  to  the  fund,  which 
he  now  sets  up,  at  the  time  their  respective  mortgages  were 
executed.    It  was  suggested  on   the  argument  that  Mrs. 
Sparks  was  in  possession  of  the  property,  and  that  fact 
should  operate  as  notice  to  the  prior  mortgagees  of  her  in- 
terest in  it.     The  reply  is  that  Sparks,  the  mortgagor,  was 
also  in  possession  of  the  property  at  the  time  he  mortgaged 
it ;  he  and  his  wife  were  living  together  on  it,  and  he  was 
the  head  of  the  family,  and  his  wife  was  subject  to  him. 
Primrose  vs.  Brovming^  69  Oa.^  69.     If  there  should  not 
be  enough  money  left  after  paying  off  the  other  claimants 
upon  the  fund,  as  is  quite  probable,  then  he  can  go  upon 
the  homestead,  and  subject  that  to  its  judgment,  provided 
his  title  to  the  mortgage  is  not  void  as  having  been  trans- 
ferred to  him  by  Mrs.  Sparks  to  secure  the  payment  of  her 
husband's  debt.     Sparks,  who  claimed  the  homestead,  would 
be  estopped  from  denying  that  the  mortgage  debt  to  his 
wife,  to  the  extent  of  $3,000,  was  not  purchase  money,  and 
we  therefore  leave  Mr.  NichoUs,  the  assignee  of  Mrs.  Sparks, 
and  Mrs.  Sparks,  and  Mr.  Sparks,  who  has  obtained  his 
homestead,  to  contest  among  themselves  as  to  whether  that 
homestead  fund  is  liable  for  the  payment  to  Nicholls  of  his 
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mortga^  debt,  or  any  part  thereof.     Let  tho  judgment  of 
the  coQrt  below  be  revereed  with  directions  as  hereinbefore 
indieat«d  in  this  opinion. 
Jadgment  reversed. 


Payne  vs.  Holt. 

The  evideace  was  sufficient  to  warrant  the  verdict  in  every  respect, 
tDciudiog  the  relation  of  Uadlord  and  tenant,  the  removal  of  some 
of  tbe  crop  from  the  premises,  the  nmount  and  vnlue  of  the  crop. 


New  trial.    Before  Jad^  Wbioht,    Dougherty  Superior 
Conrt.     April  adjourned  Term,  1878. 

On  September  22d,  1876,  James  R.  Holt  sued  out  a  dis- 
rrMw  wopHnt  a<Kiinaf  Riioli  Povne,  alleging  in  his  affidavit 
dm  in  tbe  sum  of  $230.00  for 
e  paid  aa  soon  as  corn  and  cot- 
Payne  was  seeking  to  remove, 
and  goods  from  the  premises, 
lity  filed — denying  tenancy 
■  bond  given, 

itifE  875.00.  The  defendant 
.riouB  grounds,  all  of  which, 
1  omitted  here  as  immaterial, 
>lved  in  the  decision.  The 
defendant  excepted. 

For  plaintiff  in  errror, 

Smttu,  for  defendant. 


tried  where  there  is  not  more 

One  of  the  chief  fnnctions 

1  settle  BQch  conflict  as  there 
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may  happen  to  be.    The  verdict  is  always  a  sure  index  to 
the  mind  of  the  jury  as  to  where  the  truth  really  lies.    In 
this  case,  th^  jury  found  for  the  plaintiff  only  $75.00,  and 
such  a  verdict  was,  we  think,  warranted  by  the  testimony. 
The  plaintiff  had  rented  or  obtained  control  of  the  premi- 
ses from  James,  and  being  thus  possessed  of  them,  he  sub- 
let  them  to  Payne,  the  defendant,  the  terms  being  that  the 
plaintiff  was  to  furnish  mules,  etc.,  and  have  half  the  crop. 
Between  the  parties  to  the  sub-letting  the  relation  of  land- 
lord and  tenant  existed  ;  and  though  the  tenant  was  to  have 
the  use  of  animals  to  cultivate  the  land,  as  well  as  the  use 
of  the  land  itself,  the  part  of  the  crop  which  he  was  to  pay 
for  the  whole  was  rent.    39  Ga,,  18  (4).     There  is  evidence 
from  which  the  jury  could  estimate  the  quantity  and  value 
of  the  crop  produced,  and  from  which  they  could  infer  the 
removal  of  one  bale  of  the  cotton  from,  the  premises,  and 
even  from  the  county.     Though  the  rest  of  the  cotton  went 
no  farther  than  to  the  gin,  which  was  on  the  premises,  the 
actual  removal  of   the  one  bale  before  paying  the  rent, 
might  be  looked  to  as  a  circumstance  indicating  that  more 
would  follow  ;  especially  as  the  tenant,  by  his  counter-affi- 
davit to  the  distress  warrant,  denied  his  lord,  and  endeav- 
ored to  cast  him  off  as  a  stranger. 
Judgment  affirmed. 


Jokes  vs.  Stbiokland,  guardian. 

That  a  guardian  at  first  refused  to  have  a  settlement  with  his  ward 
and  afterwards  put  him  off  for  several  years,  declining  to  settle,  but 
saying  that  "  he  had  the  matter  fixed,"  did  not  constitute  such  fraud 
in  the  management  of  the  ward's  estate  as  to  take  the  case  out  of  the 
statute  of  limitations  of  1809. 

Ouardian  and  ward.  Statute  of  limitations.  Fraud. 
Before  Judge  Hillteb.  Fulton  Superior  Court.  April 
Term,  1878. 

Beported  in  the  decision. 
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John  A.  Wimpey  ;  Collibr  &  Collier,  for  plaintiff  in 
error,  cited  as  follows :  When  limitation  began  to  run,  8 
Oa,,  103;  11  /J.,  201,258;  10  /».,  297;  18  75.,  346;  3 
/J.,  383 ;  17  li.j  96 ;  3  Sumner,  486 ;  10  Peters,  223 ;  7 
Ga.,  160;  35/&.,  40;  24  75.,  599;  Code,  §2931;  1*  Par- 
sons, 135.  Fraud  prevents  bar,  57  <?«.,  467.  Fraud  ques- 
tion for  jury,  54  Ga.,  198  ;  55  /*.,  15;  57  lb.,  210. 

Hopkins  &  Glenn,  for  defendant,  cited,  on  bar  of  statute, 
55  Ga.y  15 ;  57  76.,  210,  459.  Disqualification  of  judge, 
Code,  §205  ;  Freeman  on  Judgments,  145 ;  45  K  IL,  52  ;  7 
Eng.,  160  ;  5  Clark,  486  ;  10  Wend.,  167.  One  bill  of  excep- 
tions pending,  McLendan  vs.  McZendon,  (this  term) ;  4  Ga.y 
558 ;  45  7  J.,  100. 

Warner,  Chief  Justice. 

This  case  came  before  the  court  below  on  an  appeal  from 
the  court  of  ordinary,  in  which  court  Strickland,  as  guardian 
of  Henry  W.  Jones,  had  been  called  on  for  a  settlement  of 
his  acconnts.  Upon  the  trial  in  the  superior  court  on  appeal, 
plaintiff  introduced  the  following  evidence :  The  return  of 
Henry  Strickland,  guardian  of  the  said  Henry  W.  Jones, 
made  by  said  Strickland  to  the  ordinary  of  Fulton  county, 
in  July,  1862,  by  which  it  appeared  that  the  guardian  was 
due  his  ward  the  sum  of  $370.55. 

Henry  W.  Jones,  sworn  for  plaintiff,  said  he  was  the 
ward  of  Henry  Strickland  ;  Strickland  was  his  guardian ; 
was  twenty-eight  or  twenty  nine  years  old  on  the  7th 
of  Deceinber,  1870,  which  was  the  date  of  filing  his 
petition  in  this  case  in  the  ordinary's  court.  Witness 
first  went  to  defendant,  Strickland,  in  the  year  1866, 
and  asked  him  how  the  matters  of  his  estate  stood, 
what  amount  was  due  witness,  and  what  condition  his 
effects  were  in,  and  the  said  Strickland  refused  to  tell 
witness  how  it  stood,  or  what  amount  was  due  him,  or  what 
condition  his  estate  was  in.  But  defendant  replied  to  wit- 
ness that  he  could  take  land  belonging  to  defendant  until 
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he  was  satisfied.  Witness  replied  no,  all  he  wanted  was  for 
defendant  to  make  the  matter  safe,  so  he  conld  get  his 
money.  Witness  after  this  conversation  went  repeatedly  to 
defendant  during  the  years  1866,  1867,  1868  and  1869,  and 
asked  defendant  how  his  estate  stood,  and  wanted  a  settle- 
ment, but  defendant  refused  to  show  him  the  condition  of 
his  estate,  but  defendant  each  time  said  that  he  had  the 
matter  fixed.  The  last  time,  in  1869,  witness  went  to  de- 
fendant, defendant  said  he  had  enjoined  upon  his  wife  to 
pay  witness  what  he  owed  him,  at  his  (defendant's)  death. 
Defendant  repeatedly,  in  the  conversation  above  referred  to, 
told  witness  thit  he  had  lost  all  his  own  money  by  the  war, 
and  that  witness'  money  wont  with  it.  The  reason  why  wit- 
ness did  not  bring  suit  before  the  Ist  of  January,  1870,  was 
that  he  had  confidence  in  defendant,  believing  that  he  had 
the  money  belonging  to  witness  eafe,  as  he  repeatedly  told 
witness  that  he  had  it  all  fixed.  Plaintiff  here  closed,  and 
the  court  on  motion  of  defendant's  counsel  non-suited  the 
plaintiff,  the  defendant  having  pleaded  the  statute  of  limita- 
tions of  1869  in  bar  of  the  plaintiff's  right  to  recover, 
whereupon  the  plaintiff  excepted. 

The  plaintiff  became  of  age  in  1862,  and  the  question  is 
whether  his  case  is  within  the  saving  clause  of  the  fifth  sec- 
tion of  the  act  of  1869,  which  is  as  follows  :  "  Provided^ 
That  no  executor,  administrator,  guardian  or  trustee,  shall 
have  the  benefit  of  this  act  who  has  acted  fraudulently  and 
corruptly  in  the  marhagemeTU  of  the  trust  estate."  In  our 
judgment,  the  evidence  in  the  record  does  not  show  such 
fraudulent  and  corrupt  conduct  on  the  part  of  the  guardian 
in  the  management  of  his  ward's  estate  as  is  contemplated 
by  the  act  of  1869,  so  as  to  prevent  the  operation  of  that 
act  in  his  favor  and  for  his  benefit. 

Let  the  judgment  of  the  court  below  be  afiSrmed. 
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Harbis  vs.  The  State  of  Geoboia. 

1.  While  the  presiding  Judge  may  ask  such  pertinent  questions  as  he 
pleases  of  the  witnesses  to  elucidate  the  truth  of  the  case,  he  should 
be  careful  not  to  exercise  the  right  in  such  manner  as  to  intimate  an 
opinion  against  the  prisoner;  and,  therefore,  where,  after  a  witness 
had  testified  to  the  good  and  peaceful  character  of  the  defendant,  and 
no  testimony  had  been  adduced  in  respect  to  the  defendant's  having 
beaten  his  wife  with  a  file  or  otherwise,  the  Judge  asked  the  witness: 
"^Mr.  Chisolm,  have  you  not  heard  that  defendant  once  beat  his  wife 
with  a  butcher's  file?": 

Held,  that  the  question  ought  not  to  have  been  asked  by  the  Judge,  be- 
cause it  might  hare  produced  the  impression,  and  probably  did  pro- 
duce it,  that  the  presiding  Judge  considered  the  defendant  a  bad  man, 
as  he  intimated  that  he,  the  Judge,  had  heard  about  his  beating  his 
wife,  and  because  the  Judge  thereby  intimated  an  opinion  against 
defendant. 

2.  The  court,  in  charging  the  Jury,  erred  in  telling  them  that  it  was 
the  duty  of  the  defendant  to  put  down  his  knife  before  he  advanced 
upon- the  prosecutor — there  being  some  evidence  that  he  had  no  knife 
at  all,  and  other  evidence  that  he  had  been  using  the  knife  in  clean- 
ing tripe —and  the  whole  question  of  the  conduct  of  the  defendant, 
and  his  intent  in  respect  to  the  use  of  the  knife,  being  exclusively  a 
question  of  fact  for  the  Jury. 

3.  The  case  not  being  such  as  to  require  the  verdict,  notwithstanding 
the  errors  of  the  court,  and  there  being  errors  as  above  recited  in  the 
charge  of  the  court,  and  the  question  put  to  the  witness,  a  new  trial 
18  awarded. 

Criminal  law.  Practice  in  the  Superior  Court.  Charge 
of  court.  New  trial.  Before  Judge  Clark.  City  Court  of 
Atlanta.     September  Term,  1877. 

Harris  was  charged  with  an  assault.  On  the  trial,  the 
evidence  for  the  state  was,  in  brief,  as  follows  :  Defendant 
was  sitting  in  the  door  of  a  beef  market  cleaning  tripe ; 
Davis  (the  prosecutor)  had  a  pile  of  gravel  about  ten  steps 
away,  with  which  he  was  roofing  a  house ;  he  found  that 
some  one  had  thrown  greasy  water  on  it ;  asked  who  it  was  ; 
defendant  said,  "who  the  hell  do  you  me  in — me?"  De- 
fendant advanced  towards  him,  with  a  knife  in  his  hand, 
saying  he  would  show  Davis  who  was  the  best  man,  or  some 
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similar  expression  made  forcible  by  profanity.  When  he 
was  within  four  or  five  steps  of  Davis,  the  latter  tarued  and 
went  up  on  the  house  where  he  was  working ;  he  did  not 
run — he  only  went ;  defendant  did  not  give  chase,  but  re- 
turned to  his  tripe.  The  two  were  strangers.  Prosecutor 
did  not  offer  to  drop  the  matter  for  five  dollars.  He  work- 
ed on  the  roof  wliere  he  went  all  day ;  nothing  more  oc- 
curred. 

The  evidence  for  the  defense  was,  in  brief,  as  follows : 
Defendant  is  peaceable.  He  was  employed  in  the  shop ; 
was  obliged  to  use  a  knife  a  great  deal,  and  to  have  one 
about  his  person.  When  Davis  came  up  he  had  it  in  his 
month.  Davis  inquired,  with  an  oath,  why  he  threw  water 
on  the  gravel.  Defendant  took  the  knife  from  his  mouth 
and  asked  if  he  waa  meant ;  Davis  replied  that  he  was  ;  de- 
fendant got  up  and  went  to  the  gravel,  and  looked  at  it. 
Davis  went  up  on  the  house ;  defendant  went  back  to  his 
tripe.  Both  parties  indulged  in  profanity.  Prosecutor  said 
he  would  drop  the  matter  for  $5.09.  One  witness  swore 
that  he  saw  no  knife. 

Defendant  was  convicted.  He  moved  for  anew  trial ;  it 
was  refused,  and  he  excepted. 

For  the  other  facts  see  the  opinion. 

Framfton  E.  Ellis;  W.  D.  Elub,  for  plaintiff  in 
error,  cited  Code,  §4357 ;  1  Hawk.,  c.  61,  §1 ;  1  Bay,  351 ; 
33  Tex.,  517  ;  65  N.  C,  532 ;  Arch.  Cr.  PL  &  Pr.,  908,  909. 

Howard  Van  Epps,  solictor  of  city  court,  for  the  state? 
cited  as  follows :  Nature  of  assault.  Code,  §4357 ;  2  Bish. 
Cr.  L.,  §23 ;  1  Car.  &  K.,  257;  3  Sneed,  66,  662;  11  Vt., 
636 ;  2  Bish.  Cr.  L.,  82 ;  7  Fost.,  N.  H.,  223 ;  2  Humph., 
457 ;  9  Car.  &  P.,  483 ;  10  Iowa,  126 ;  58  Ga,,  205. 
Question  of  judge,  19  <7a.,  104,  118, 425 ;  11  /*.,  96,  97. 

Jackson,  Justice. 
In  tliis  case  the  defendant  was  oharged  with  an  aasaolt. 
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and  convicted  of  the  offense.     He  made  a  motion  for  a  new 
'trial,  it  was  overruled  and  he  excepted. 

The  errors  assigned  and  pressed  for  reversal  here  are 
three. 

1.  It  is  nrged  that  the  court  intimated  strongly  an  opin- 
ion to  the  jury  that  the  defendant  was  a  bad  man,  by  asking 
a  witness  the  question  :  "  Mr.  Chisolm,  have  you  not  heard 
that  defendant  once  beat  his  wife  with  a  butcher's  file?" 
Mr.  Chisolm  had  sworn  to  the  peaceable  and  good  character 
of  defendant,  and  thereupon  the  judge  asked  the  question. 
He  says  in  his  certificate  to  the  bill  of  exceptions  that  the 
occurrence  took  place  in  his,  the  judge's  yard,  and  that  he 
had  personal  knowledge  that  defendant  did  so  beat  his  wife. 
The  judge  has  the  right  to  ask  any  question  he  may  choose 
of  any  witness,  provided  he  does  not  thereby  show  that  he 
takes  sides,  or  express  or  intimate  an  opinion.  The  general 
rule  is  that  he  may  and  ought  to  ask  questions  to  bring  out 
truth.  19  Ga.,  102.  But  if  in  so  doing  he  shows  his  opin- 
ion of  the  guilt  of  the  accused,  he  thereby  commits  error. 
Here  Mr.  Chisolm  answered  that  he  had  not  heard  it ;  but 
the  impression  was  made  by  the  question  that  the  judge  had 
heard  it,  and  that  the  judge  believed  the  accused  to  be  a 
bad,  violent  man,  and  that  he  ought  to  be  convicted.  We 
think  that  it  bore  unlawfully  upon  the  accused,  and  might 
have  turned  the  scale  against  him. 

Nor  do  we  think  that  the  certificate  helps  it.  The  judge 
did  know  of  the  fact,  and  it  got  to  the  jury  that  he  did, 
without  any  oath  to  carry  it  to  them. 

2.  The  evidence  was  conflicting  about  the  accused  hav- 
ing any  knife,  when  he  advanced,  and  it  preponderated  that 
if  he  did  he  liad  it  cleaning  tripe  ;  therefore,  we  think  the 
court  should  not  have  said  to  the  jury  that  he  ought  to  have 
laid  down  his  knife,  in  the  charge  complained  of.  Its  effect 
was  to  tell  them  he  had  the  knife,  in  the  opinion  of  the 
judge,  and  that  his  purpose  in  his  opinion  was  to  use  it. 

3.  On  the  whole,  while  we  cannot  say  that  he  might  not 
have  been  convicted  on  a  fair  trial,  the  case  seems  to  us  not 
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a  very  strong  one  from  the  evidence ;  and,  therefore,  with- 
out ruling  that  the  verdict  is  so  decidedly  and  strongly 
against  the  weight  of  the  evidence  as  to  require  a  new  trial 
on  that  ground,  and  without  expressing  a  decided  opinion 
upon  it,  we  will  say  that  the  evidence  does  not  require  the 
verdict  to  such  a  degree  as  to  demand  that  it  shall  stand 
notwithstanding  the  errors  of  the  court ;  therefore  we  re- 
verse the  judgment  and  grant  a  new  trial. 
Judgment  reversed. 


Ellis  V8,  The  Atlantic  and  Gulf  Eaileoad  Company. 

1.  An  official  entry  by  the  sheriff  in  these  terms  on  the  execution,  "No 
property  pointed  out  on  which  to  levy  this  fi,  fa.^  July  17th,  1875," 
will  serve  to  keep  the  judgment  from  becoming  dormant. 

2.  As  to  judgments  rendered  in  November,  1861,  there  was  no  run- 
ning of  the  statute  of  limitations  until  after  the  Slst  of  July,  1868. 

Judgments.    Executions.     Statute  of  limitations.    Be- 
fore Judge  Weight.     Decatur  Superior  Court.     May  Term, 

1878. 

On  November  4th,  at  the  October  term,  1861,  of  Decatur 
superior  court,  the  railroad  company  obtained  judgment 
against  Ellis,  upon  which  execution  issued  on  the  8t]i ;  on 
the  23d  of  the  same  month  the  clerk  and  sheriff  receipted 
to  the  plaintiff  on  the^.  fa,  for  their  costs.  On  July  17th, 
1875,  the  sheriff  made  this  entry:  ^'No  property  pointed 
out  on  which  to  levy  this  fi,  fa,^^  and  on  the  8th  of  the 
following  September  a  levy  was  made  upon  property 
of  the  defendant.  The  latter  filed  an  affidavit  of  illegality 
based  upon  the  ground  that  the  execution  was  dormant,  and 
barred  by  the  statute  of  limitations,  because  there  was  no 
legal  entry  thereon  within  seven  years  from  the  time  it  was 
issued. 

The  court  overruled  the  illegality  and  ordered  the  execu> 
tion  to  proceed  ;  to  this  defendant  excepted* 
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JoHK  E.  DoMALDBON,  by  brief,  for  plaintiff  in  error,  cited 
373,  378,  333,  389;  49    Ga.,   fi76; 


7  reaaon  of  tlie  cuspcnsioa  of  the  sta- 
jre  was  no  diligence  required  as  to 
on  until  July  2Ut,  186S,  (when  the 
ar  took  effect,)  tlie  time  within  which 
igan  to  run  would  be  that  date,  and 

17th.  1875,  was  a.  little  before  the 
(lere  was  no  dormancy,  if  that  return 
y  the  proper  officer  within  tlie  mean- 
f  tlie  Code.  Now,  the  only  special 
B  that  it  declares  that  no  property 
t,  instead  of  saying  that  none  was 
!  tlie  sheriff,  and  there  is  no  possible 
oper  officer.  If  the  return  had  been 
idla  bo7ta,  there  would  be  no  quee- 

the  departure  from  that  form  is  the 
to  which  our  attention  has  been  called. 
E  did  not  make  the  exact  answer  to 
poeesa  which  he  ought  to  have  made, 
irer  which  he  did  make  from  being 
the  proper  officer  f  The  command 
it ;  the  answer  was :  "  Ko  property 
1  to  levy  this  Ji.  fa"  The  answer, 
tered  upon  the  _j?. /a.,  and  was  in- 
ne)  as  a  return  by  the  sheriff  who 
»t  have  protected  him  against  a  mle 
jerves  to  show  tliat  he  treats  the  exe- 
ve,  and  as  requiring  some  response 
from  whence  it  issued.  It  prevented 
place  at  any  time  after  the  suspen- 
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sion  of  the  statute  of  limitations  ceased,  the  levy  having 
been  made  within  seven  j^ears  after  the  return. 

2.  But  unless  the  suspension  included  this  execution  and 
protected  it  until  July  21st,  1868,  so  as  to  make  that  date 
the  starting  point  of  the  first  seven  years  within  which  an 
entry  or  return  was  required,  the  return  of  July  17th,  1875, 
was  too  late,  as  the  sheriffs  receipt  for  costs  (which  could 
be  treated,  no  doubt,  as  a  return — see  42  Ga.^  212,  269,) 
being  dated  November  23d,  1861,  would  operate  to  save 
dormancy  only  till  November  23d,  1868,  leaving  nothing 
to  cover  the  interval  between  that  time  and  July  17th,  1875. 
Inasmuch  as  the  judgment  in  this  case  was  rendered 
prior  to  June  1st,  1865,  it  is  unaffected  by  the  limitation  act 
of  1869 ;  and,  as  we  stated  in  Tum&r  vs.  Orteibs^  58  6a,, 
279,  we  think  that  as  to  it  the  limitation  laws  were  sus- 
pended during  the  war,  and  up  to  the  establishment  of  civil 
government  in  July,  1868.  We  consider  the  point  fully 
settled  by  McLaren  vs.  McCarty^  53  Oa.y^\.  See  acts  of 
1861,  p.  60. 

Judgment  affirmed. 


Wiggins  vs.  Cleghorn,  Herbing  &  Company. 

!•  Where  ^note  given  for  guauo  provided  that  it  was  sold  under  the 
analysis   of    the   inspector,    and  that  the    "inspector  is  hereby 

constituted  and  recognized  as agent,  and agree  to  be 

bound  by  his  inspection,"  there  was  not  such  an  express  contract  on 
the  part  of  the  purchaser  to  be  bound  by  the  analysis  as  to  authorize 
the  court  to  strike  his  plea  that  the  guano  was  worthless  as  a  fertil- 
izer. The  contract  was  ambiguous,  and  its  meaning  should  have 
been  left  to  the  jury. 

2.  If  the  plaintiffs  have  closed  and  the  defendant  has  introduced 
testimony, the  latter  is  entitled  to  have  the  Jury  pass  upon  the  case.  It 
is  error  for  the  court  to  withdraw  defendant's  evidence  and  direct  a 
finding  for  the  plaintiffs. 

Contracts.  Estoppel.  Pleadings.  Practice  in  the  Supe- 
rior Court.  Promissory  notes.  Before  Judge  Hilltkb. 
DeKaULfioperior  Court    September  Term,  1877. 


error,  cited  as  follows : 
kaon  vs.  Langaton  tfe  ( 
in  contract,  1  Gr.  Ev.,  § 
113,  114. 

[dlbey;  W.  L.  Calhoo: 
Construction  of  contnu 
9;59/*.,  119;5/J.,381; 
is,  60  Oa.,  383 ;  Jackm 
n);   Woolfdk  vs.  Beach. 


endant  on  the  following 

Mat  so, 
ber  next  I  promise  to  pa;  CI< 
ran  dollars  and  fifty  cents 
as  Whaon'a  raw  boae  sup 
option.)  It  is  expretialy  nnd 
I.  Herring  &  Co.  aell  said  c< 
eflecta  on  crops,  on  the  anal 
'erj  sack.    8^d  inspector  is 

—  agent,  and agree 

)r  Indicated  by  bis  brand  o 
Louis  Wioo 

owing  pleaa : 

this  behalf,  the  defendar 
nd  oceapatioP,  and  deeir 
fertilizing  his  lands  in  D< 
dnction  of  his  crop  of 
on  said  lauds,  for  the 
intiffs  through  their  a 
tiffg  of  said  wish,  pnrpoc 
lat  said  plaintiffs,  welt  I 
ant  as  aforesaid,  said  the 
e  desire  of  the  defendan 
idard  gaano.    Defendai 
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lying  solely  on  tho  representations  of  the  plaintiffs  that  the 
guano  offered  by  the  plaintiffs  to  the  defendant  was  a  good 
fertilizer,  and  wonld  materially  add  ti*)  the  productive  qual- 
ities of  the  said  land,]  purchased  of  the  plaintiffs  ten  sacks 
of  said  guano,  for  the  purchase  of  which  he  gave  the  note 
sued  on,  and  there  was  no  other  consideration  for  said  note. 
["Defendant  further  says  that  if  there  was  any  inspection 
of  said  guano,  it  was  unknown  to  him,  and  he  never  saw 
any  analysis  or  inspection  of  that  guano  at  the  time,  nor 
has  he  seen  any  since  that  time.  Defendant  further  says  that 
if  said  guano  was  ever  inspected,  it  was  done  by  a  public  offi- 
cer of  the  state,  who  was  not,!and  could  not  in  any  manner 
be  or  become  the  agent  of  this  defendant  in  the  inspection 
thereof,  nor  did  said  inspector  inspect  in  the  nam^  or  be- 
half of  this  defendant;  another  inspection,  if  any  was  ever 
made,  was  completed  and  furnished  prior  to  and  long  before 
said  purchase  was  made.]  There  was  no  brand  on  any  of  said 
sacks  shown  to  defendant,  indicating  what  said  guano  was  in 
quality  or  quantity  of  ingredients ;  nor  was  there  any  state- 
ment of  the  effects  of  said  guano  on  crops,  under  the  brand  of 
the  inspector,  ever  furnished  or  shown  to  this  defendant,  [nor 
has  this  defendant  any  knowledge  of  the  true  character  of 
the  contents  and  effects  of  said  guano.  This  defendant 
thought  and  believed  he  was  buying  an  article  of  guano  which 
was  reasonably  suited  for  the  purpose  for  which  it  was 
warranted,  and  for  which  the  plaintiffs  knew  this  de- 
fendant wanted  said  guano.  Defendant  further  says 
he  signed  said  note  in  total  ignorance  of  the  legal 
effect,  if  any,  in  reference  to  the  construction,  as  to  the 
relation  of  this  defendant  to  the  inspector  and  his  acts 
in  the  premises,  and  that  the  procuring  of  this  defendant 
to  sign  said  note  with  said  conditions  as  to  the  inspection, 
was  a  fraud  upon  defendant ;  and  this  defendant  did  not 
thereby  intend,  and  it  was  so  known  to  plaintiffs,  to  bar 
himself  of  any  defense  to  said  guano  note  in  the  event  said 
guano  should  prove  worthless ;  and  defendant  says  that  at 
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the  time  he  gave  his  note  for  eaid  gnaiio,  he  informed  the 

plaiDtiffs  if  said  gnano  was  not  good  that  he,  the  defendant, 

woald  not  pay  for  it,  and  at  that   time  the  plaintiffB   aaid 

to  defendants  :  'Certainly  not ;  yon  shall  not  pay  for  it,  and 

I  cannot  make  yon.']    And  defendant  says  he  is  not  so  barred 

of  his  defense  by  the  terms  of  said  note.  Defendant  further 

eays  that  he  nsed  said  gnano  upon  his  crops  in  the  year  1876, 

and  that  there  were  good  seasons ;  that  be  cultivated  his  crop 

well,  and  in  good  time  and  in   proper  manner,  ploughing 

snd  bnninir  it.  m  nsiial  and  cnstomary,  and  that  said  goano 

]iles6,  and  this  defendant  has  not 

the  use  of  it,  bat,  on  the  contrary, 

expense  of  hauling  it  and   nsing 

ssguano  tohiscrop,  to  the  amount 

i  failure  of  said  pretended  guano 

,  [and  its  failure  to  come  np  to  the 

e  plaintiffs]  and  prays  judgment 

aid  sum.    Defendant  fnrtlier  says 

lalyzed  by  the  inspector,   neither 

on  the  sacks  of  the   guano   pur- 

tliis  defendant." 

strnck  all  of  said  plea  indicated 
ced  nearly  the  whole  of  it.  The 
d  the  following  evidence : 
i :  "  There  was  a  ring  or  mark 
was  dark  or  smutty  in  said  mark 
e  been  a  brand,  but  there  were  no 
B  within  said  ring.  If  there  were 
they  were  utterly  illegible  when 
My  recollection  is  that  said  note 
T  I  got  the  guano,  and  not  at  the 


it :  "Am  book  keeper  of  Cleghorn, 
sold  Whann's  phosphate  in  1S76. 
n  Sarannab,  Georgia,  Charleston, 
mington,  North  Carolina.  They 
my  phosphate  tbat  was  not  prop- 
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erlj  analyzed,  inspected  and  branded.  It  was  inspected  and 
branded  in  Savannah  by  Dr.  A.  Means,  and  that  shipped  from 
Charleston,  Wilmington  and  Port  Royal  into  Georgia,  by  0. 
P.  Fitzsimmons,  who  were  appointed  by  the  state  of  Georgia 
for  that  purpose.  Copies  of  the  analyses  of  the  phosphate 
referred  to  were  furnished  to  plaintiffs  by  the  Georgia  state 
inspectors  as  having  been  made  by  Prof.  Land,  the  state  chem* 
istof  Atlanta,  Georgia.  I  was  not  present  when  the  analyses 
were  made,  nor  when  the  sacks  were  branded.  The  agents  of 
the  plaintiffs  at  the  seaboard  were  instructed  to  allow  the 
state  inspectors  to  draw  samples  of  the  fertilizers  in  any 
manner  that  they  might  elect.  I  was  not  present  when  the 
state  inspectors  performed  their  duty." 

W.  J.  Land  answers .  "My  profession  is  that  of  analyti- 
cal chemist.  My  official  position  in  1876,  and  now  is,  that 
of  analytical  chemist  to  the  department  of  agriculture,  for 
the  analysis  of  fertilizers  and  the  material  used  in  the  man- 
ufacture of  the  same.  I  did  analyze  a  manure  known  as 
'Whann's  raw-bone  super-phosphate,'  and  did  for  the 
plaintiffs  in  the  years  1875  and  1876,  through  the  inspector. 
It  was  my  official  duty  to  send  the  analysis  to  inspector  Fitz- 
simons,  o  f  Augusta,  from  whom  I  received  the  samples. 
I  also  received  from  and  sent  analysis  of  samples  to  Dr.  A. 
Moans,  at  Savannah,  and  the  above  analysis  is  approximate 
to  the  analysis  sent  him,  given  as  an  average  analysis  made 
that  season  of  the  fertilizer.  I  did  not  analyze  the  particular 
lot  sold  to  defendant,  but  presume  his  lot  was  received  from 
the  bulk  samples  of  which  I  analyzed.  Inspectors  Means 
and  Fitzsimons  furnished  me  with  samples  in  bottles  per 
express.    I  only  analyzed  what  was  sent  me." 

After  the  defendant  had  closed  his  evidence,  the  court, 
on  its  own  motion,  withdrew  that  evidence  from  the  jury, 
and  directed  them  to  find  a  verdict  for  the  plaintiffs,  which 
was  done.  The  defendant  made  a  motion  for  a  new  trial 
on  the  grounds  therein  stated,  which  was  overruled  and 
the  defendant  excepted. 

1.  In  our  judgment  the  striking  of  the  defendant's  plea  was 
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error.  Thia  coart  never  has  decided,  aod  probably  never 
will  decide,  that  the  inspector's  brand  apon  sacks  of  gnano 
will  preclude  the  pnrchaser  thereof  from  showing  that  the 
gDano  was  worthlees  as  a  fertilizer,  anlees  snch  purchaser 
expressly  stipnlates  in  his  contract  that  it  shall  have  that 
effect,  or,  as  was  stipalated  in  the  contract  of  the  purchaser 
in  Bosimick  va,  Dtmcan,  Johnston  c6  Co.,  60  6a.,  383, 
that  he  received  the  gnano  "  without  warranty  of  vendori 
and  with  all  faults  at  purchaser's  risk."  There  is  no  such 
expressed  stipalation  by  the  pnrchaser  in  the  contract  sued 
on  in  this  case. 

In  striking  the  defendant's  plea  the  court  appears  to  liave 
aseamed  that  the  defendant  had  stipulated  in  hie  contract 
that  he  would  be  bound  by  the  inspector's  brand  as  made 
and  indicated  on  each  sack  of  the  guano.  This  might  have 
me  had  been  inserted  in  the 
er  words  had  been  inserted  in 
lO  doubt  an  the  extent  of  the 
:he  blanks  had  been  filled  in 
said  inspector  is  hereby  recog- 
"  agree  to  be  bound  by  his 
ble  is  that  the  blanks  in  the 
words,  thus  leaving  the  inean- 
9  and  doubtful.  The  general 
onstruction  of  a  written  coo- 
rt,  but  where  any  matter  of 
■  reading  of  an  obscurely  writ- 
the  fact.  Code,  §2754.  See 
nitiee  in  a  written  contract, 
case  the  plaintiff  submits  his 
ony,  and  the  defendant  intro- 
led  to  have  the  jury  pass  upon 
art  as  to  the  law  applicable 
the  court  to  withdraw  the 
)  jury  and  direct  them  to  find 
T^hether  the  defendant  has  a 
demand  or  not  we  express  no 
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opinion,  but  we  order  a  new  trial  that  his  case  may  be  tried 
according  to  the  laws  of  the  land,  as  hereinbefore  indicated. 
Let  the  judgment  of  the  court  below  be  reversed. 


Rich  &  Company  w.  Kiseb  &  Compakt. 

Where  six  cases  on  small  notes  were  pending  in  a  justice  court,  in  or- 
der to  have  sumnaons  of  garnishment  lawfully  to  issue,  there  must 
be  affidavit  and  bond  in  each  case,  and  the  summons  must  be  issued 
and  served  in  each.  If  there  be  but  one  proceeding  for  all  the  cases, 
and  the  garnishees  are  served  only  with  one  summons  for  all,  they 
need  not  answer  at  all,  but  may  take  advantage  of  the  illegal  pro- 
ceeding by  affidavit  of  illegality.  The  attempt  to  consolidate  six 
cases  into  one,  and  sue  the  garnishees  for  $477.81  in  one  proceeding, 
is  beyond  the  jurisdiction  of  any  justice  court,  and  the  whole  pro- 
ceeding is  void. 

Garnishment.  Justice  Courts.  Jurisdiction.  Before 
Judge  HiLLTEB.    Fulton  Superior  Court.    October  Term, 

1877. 

Reported  in  the  opinion. 

S.  Weil;  L.  J.  Winn,  for  plaintiffs  in  error,  cited  as  fol- 
lows :  No  traverse,  Code,  §3666.  Consolidation  error,  Code, 
§3532 ;  40  Oa.,  702.  No  service,  24  Oa.,  625  ;  Code,  §§1899, 
3250. 

Candler  <fe  Thompson  ;  H.  C.  Peeples,  for  defendants, 
cited  as  follows :  Modes  of  obtaining  garnishment,  Code, 
§§3537,  3538.  Presumption,  Code,  §3753 ;  1  KMy,  3.  279 ; 
6  Oa,,  188,  494 ;  36  /ft. ,  442.  Vagueness,  50  Oa.,  208, 632 ; 
46  76.,  282  ;  49  7  J.,  5S0.  Service,  49  Oa.,  578.  New  ques- 
tions not  made  here,  49  Oa.,  549  ;  2  KdLy,  367 ;  8  Oa.^  317 ; 
40  /&.,  423.     Affidavit  etc.,  sufficient,  Code,  §§3533,  3534, 

Jackson,  Justice. 

Judgment  was  had  in  the  justice  court  in  favor  of  Eiser 
in  Co.  against  Rich  <&  Co.,  as  garnishees,  upon  four  notes  of 
^»^  hundred  dollars  each  and  two  others  of  smaller  soms. 


AUGUST  TERM,  1878. 


The  exeontioQS  iesaed  npoii  these  jadgmeDte  were  levi 
on  the  property  of  Rich  &  Co.,  and  were  met  by  them  1 
affidavit  of  illegality  on  several  groands,  when  the  case  w 
appealed  to  the  eoperior  conrt.  Wbereapon,  by  conBei 
.!._ L J ^  1^^  i^jjj  j^j^  ^jjj^  having  before 

)rd,  dismiseed  the  ille^lities  and  i 
i  to  proceed,  and  thereupon  Rich 
r  a  new  trial  on  the  ground  that  t. 
ng,  which  motion  waa  overruled  ai 

ts  the  jnd^ent  oTerrnllng  the  al 
the  execatione  to  proceed  righ 
'onoda  of  illegality,  one  of  which 
garnishment  was  issued  without  a 
:hout  any  evidence  of  a  compliance  < 
s  with  the  requirements  of  the  etatut 
avit  and  giving  the  bond  necessary 
lummoDB  of  gamiahment ;  and  aaoth 
^her  the  firm  nor  the  memberB  therec 
^en  served  with  any  sammous  or  pi 
but  in  one  case,  while  there  are  s 
ents  were  entered  against  them. 
tially  set  out  in  the  affidavit  of  ill 
e,  it  would  seem  that  the  affidavit  w 

;cord,it  appears  that  there  arefour  e 
3,  isened  by  Wm.  EzEard,  the  juati' 
1  levied  upon  the  properly  of  Ri( 
are  two  others  for  a  less  sum  to  awi 
fnrtlier  appears  that  one  affidavit  w 
of  Eiaer  &  Co.  in  Carroll  count 
six  actions  were  pending  there 
nting  in  all  to  a  claim  for  $477.S 
lut  the  amount  of  each  case,  to-wi 
h,  one  for  $44.81,  and  the  other  f 
e  bond  was  given  for  the  sum 
.  conditioned  to  pay  damages  in  tl 
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six  cases ;  that  the  cases  were  proceeding  against  on  e 
Brantley  and  one  O'Rear,  of  Carroll  county,  and  garnish- 
ment was  prayed  against  Rich  &  Co.  of  Fulton  county. 

Then  follows  a  certificate  from  the  justice  of  Carroll 
county,  that  the  above  copy  affidavit  and  bond  are  correct ; 
and  then  one  summons  is  issued  by  Wm.  Ezzard,  signing 
himself  notary  public  and  ex-officio  justice  of  the  peace ; 
and  one  summons  is  served  upon  D.  V.  Lovcmore,  one  of 
the  firm  of  Rich  &  Co.,  by  W.  L.  Ezzard,  L.  O.,  1234th 
district,  Fulton  county,  6a.  The  summons  is  to  answer  to 
the  indebtedness  in  the  six  cases,  and  begins,  "  Georgia 
Carroll  county,"  and  requires  them  to  answer,  in  the  1234th 
district,  Fulton  county,  what  they  owed  Brantley  and 
O'Rear,  to  render  to  the  justice  court  682d  district  of  Carroll. 

Assuming  that  Wm.  Ezzard  is  the  justice  of  the  peace  in 
Fulton  county,  which  nowhere  appears  in  the  record,  the 
whole  transaction  seems  to  be  an  amalgamation  of  six  cases 
into  one,  first  in  Carroll  and  then  in  Fulton,  and  is  a  naked 
effort  to  consolidate  them  into  one  case  for  the  purpose  of 
this  garnishment.  We  know  no  law  which  will  authorize  such 
a  proceeding  in  the  justice  courtii.  We  think  there  should 
have  been  an  affidavit  and  bond  in  each  case,  as  there  was 
an  execution  in  each,  and  then  the  Ji.  fa%.  might  have  been 
legal.  There  should  have  been  a  summons  also  in  each  case, 
and  service  in  each,  before  these  garnishees  could  be  said  to 
have  had  their  day  in  court,  so  as  to  be  bound  by  the  pro- 
ceeding. See  Code,  §3532  et  seq,^  §4161.  These  sections 
contemplate  one  garnishment  for  each  case. 

There  is  no  law  allowing  the  consolidation  of  the  cases,  so 
far  as  we  know,  so  as  to  authorize  one  proceeding  in  gar- 
nishment for  six  cases ;  and  the  effect  of  the  proceeding  is 
to  permit  jurisdiction  in  the  justice  court  in  one  case  of 
over  four  hundred  dollars.  The  whole  proceeding  appears 
to  us  to  be  without  authority  of  law,  and  we  must  reverse 
the  judgment. 

Judgment  reversed. 
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King  vs.  Pools. 

D  alteired  fraud  between  husband  aad  wife, 
B  time  of  hia  death,  some  four  years  al 
yance  to  the  wife,  is  aot  irrelcvADt. 
itely  insufficient  to  warrant  the  verdici 

'raud.     Evidence.     New  trial.   1 
dcatur  Saperior  Oonrt.    Noveml 


or  of  Ephraim  H.  Poole  agaii 
adiiiiniBtratorof  ColambnaC.  Kii 
le  and  lot  in  thecitj  of  Bainbridj 
ifendant.  A  claim  was  interpof 
idowof  the  intestate.  She  deriv 
inder  deed  made  to  John  G.  Ru 
December  27,  1867,  the  conaide 
3  and  affection.  The  judgments 
ire  based  were  rendered  after  t 
3  debts  which  the;  represented  wt 
sole  qneetion  for  trial  was,  whetl 
to  creditors,  either  as  intentiona 
de  when  the  intestate  was  insolve 
'cncy  at  the  date  of  the  deed,  t 
B  and  conflicting,  but  prepnnde 
'.  solvency.  Tlie  intestate  died 
Evidence  was  admitted,  overt 
>wing  insolvency  at  tlie  time  of] 

property  subject.  The  claims 
ecause  the  verdict  was  contrary 

because  the  court  admitted  tes 
f  of  intestate  at  time  of  death.  T 
d  claimant  excepted. 

or  plaintiff  in  error,  cited  53  O' 
A.,  217  ;  30  lb.,  491 ;  Story's  E 
>;  11 /A.,  199;  Code,  §1952. 
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King  V8  Poole. 


John  E.  Donaldson,  by  brief,  for  defendant,  cited  Bump 
on  Fraud.  Con.,  293;  1  Smith's  L.  Cases,  46;  47  Ga,, 
90 ;  32  /J.,  372,  575 ;  30  lb,,  823.    Code,  §§8763,  3753. 

Bleckley,  Justice. 

1.  A  voluntary  conveyance  by  a  debtor,  made  with  an 
actual  intention  to  delav  or  defraud  creditors,  where  such 
intention  is  known  to  the  party  taking,  is  void,  whether  the 
debtor  be  solvent  or  not.     If  made  without  an  actual  inten- 
tion to  delay  or  defraud,  it  is  equally  void,  provided  the 
debtor  be  at  the  time  insolvent.     In  either  case,  the  law 
adjudges  the  conveyance  void,  not  as  between  the  parties* 
but  as  against  creditors.     Code,  §1952.     The  fact  that  a 
debtor  who  made,  in  1867,  a  voluntary  conveyance  to  his 
wife,  or  to  a  trustee  for  her  benefit,  was  insolvent  in  1871, 
and  in  that  year  died  insolvent,  is  a  circumstance  which,  con- 
nected with  other  circumstances  in  evidence,  may  tend  to 
establish  a  fraudulent  intent  on  his  part  in  making  the  con- 
veyance.    It  might  not  be  sufficient  to  convince  the  jury, 
but  that  does  not  hinder  it  from  being  relevant.     In  inves- 
tigating an  alleged  fraud,  the  relevancy  of  a  given  fact  does 
not  depend  upon  its  force,  but  upon  its  bearing.    Does  it 
bear,  either  directly  or  indirectly,  with  any  weight  what- 
ever, on  the  main  controversy  or  any  material  part  of  it  f 
Not  only  is  fraud  subtle,  but  that  ingredient  of  a  transac- 
tion which  renders  it  fraudulent  in  fact,  namely  intention, 
is  covered  up  in  the  breast,  hidden  away  in  the  heart.     Out- 
ward manifestations  of  it  may  be  slow  in  appearing,  and 
when  they  do  appear,  may  be  dim  and  indistinct.     To  in- 
terpret their  meaning,  or  the  full  meaning  of  any  one  of 
them,  it  may  be  necessary  to  bring  them  together  and  con- 
template them  all  in  one  view.     To  do  this,  one  has  to  be 
picked  up  here,  another  there,  and  so  on  till  the  collection 
is  complete.    In  the  present  case,  suppose  the  debtor  never 
had  become  insolvent,  but  that  he  had  died  leaving  abun- 
dant property  to  pay  all  his  debts,   and  that  the    ulti- 
mate insolvency  of   his    estate  was  the  result  of  calam- 
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ity,  or  of  waste  hj  an  execator  or  adininiBtrator,  won] 
not  this  be  pertinent  in  favor  of  the  bona  fides  of  h 
intention}  Sorely  his  continned  solvency  from  the  da 
of  bis  deed  down  to  the  period  of  hia  death  would  be  e 
idence  in  behalf  of  the  claimant;  and  if  it  wonld,  hs 
,y,  why  ahonld  not  his  failure  to  coi 
ne  evidence  weif^hing  more  or  lei 
,  change  from  solvency  to  insolvenc 
explanation,  and  when  explained  migl 
. ;  still,  if  a  man  in  debt  makes  a  volni 
and  within  some  four  years  turns  ot 
ig  his  old  debts  unpaid,  and  never  n 
ould  not  his  insolvency  be  accounte 
of  all  force  as  a  circumstance  tendir 
le  in  making  the  deed }  We  think 
lid  is  to  pronounce  it  admissible  ev 
■e  no  thought  of  pronouncing  it  sufi 
being  for  the  jury  in  each  particuli 
Ted  also,  that  we  are  dnly  aware  thi 
'  as  casting  light  back  on  pre-exiBin 
otice  of  that  intention  out  of  the  di 
do  because,  although  notice  might  I 
if  it  need  not  be  drawn  from  the  Ban 
stabliah  the  intention  itself.  Whei 
}y  one  party,  and  notice  of  the  intei 
I  both  in  qaeetion,  evidence  which 
le  point  is  admissible,  though  it  ma 
le  point  only,  and  none  whatever  o 
we  have  proceeded  on  the  assnmptio 
)]vent  when  he  made  the  conveyanci 
*jlvency  ocearred  afterwards,  regan 
libly  contemplating  his  futnre  insol' 
laving  an  actual  intention  to  delay  t 
)y  means  of  the  voluntary  conveyanc 
■  her  benefit.  But  under  the  evident 
■tain  that  he  was  solvent  at  the  time  c 
ce,  and  if  be  was  then  insolvent  it : 
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immaterial  with  what  intention  *he  acted.  He  was  in  debt 
when  he  made  the  deed  ;  he  remained  in  debt,  and  died  in- 
solvent some  four  years  afterwards.  Suppose  he  had  no 
actual  intention  to  delay  or  defraud  his  creditors,  still,  he 
never  paid  them,  and  he  left  the  world  in  a  condition  of 
inability  to  pay.  Do  not  these  facts,  unexplained,  cast  some 
light  on  what  his  true  pecuniary  condition  was  when  he 
gave  a  part  of  his  property  to  his  wife  f  If  they  do,  then 
his  insolvency  at  the  time  of  his  death  was  admissible  evi- 
dence, with  the  other  facts  of  the  case,  to  illustrate  the 
probable  measure  of  his  resources  at  the  time  he  provided 
for  his  wife,  at  the  expense,  as  the  event  proved,  of  his  then 
existing  creditors.  It  may  be  slight  evidence ;  we  are  not 
considering  its  weight,  but  only  its  admissibility. 

2.  The  sufficiency  of  the  evidence  in  the  record,  taken  as 
a  whole,  to  justify  the  finding  of  the  jury,  in  either  of  the 
two  aspects  of  the  case,  has  been  the  only  real  embarrass- 
ment with  which  we  have  had  to  struggle  in  arriving  at  a 
judgment  of  affirmance.  In  all  cases  of  this  class  much  of 
the  work  of  the  jury  is  in  drawing  inferences  from  the  vari- 
ous slight  facts  and  circumstances  presented  to  them,  and 
for  such  work  a  jury  of  the  vicinage  has  an  aptitude  which 
a  reviewing  coart  cannot  be  expected  to  possess.  Not  only 
are  we  entitled  to  defer  to  the  conclusion  of  the  jury  on  dis- 
putable matters  of  fact,  but  we  are  bound  to  do  it,  unless 
there  is  Bome  palpable  flaw  in  the  reasoning.  In  the  present 
case  we  are  unable  to  pronounce  the  evidence  absolutely 
insufficient  to  warrant  the  verdict,  and  whatever  doubts  we 
have  are  yielded. 

Judgment  affirmed. 


\ 


PriTMAN,  ordinary,  vs,  Glsnn,  solicitor-general. 

[JadDMm,  J.,  did  not  preside  in  this  ca«e  on  acconnt  of  relationstilp  to  defendant  In 
eiTor.  Jodge  Pottle,  of  the  Northern  circnit,  waa  designated  bj  the  goTerpor  to  piefllde 
in  hii  place.] 

1.  Where  fines  imposed  for  oifenses,  the  gist  of  which  was  a  violation 
of  the  Sabbath,  had  not^been  appropriated  to  the  use  specified,  nor 
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IHttnus,  ttnlliiai7.  n.  bletiD,  BOlldUir-genera]. 


o  the  ordinuT  therefor,  until  after  the  passage  of  the  act  • 

.:„!„™  „m~.^  .  ii™  on  a!l  funds  arising  from  fines  and  fo: 

na,  such  lien  attached  to  the  fund,  ar 

der  of  court,   it  could  not  be  recover) 

lolicitor-general. 

I  of  the  court  distributiDg  the  fund  befo 
can  make  no  difference.  If  void  tbefuc 
tion,  have  remained  in  the  hands  of  tl 
losBBge  of  the  act,  when  the  lien  attochei 

I.  LawB.  Before  Judge  Hillte] 
October  Term,  1877. 


;  W.  J.  SpBAms ;  Collieb  &  Coi 
defendant. 


of  the  8nperior  court  a  mle  vt 
lendant,  asformerBolicitor-genera! 
Ause  why  he  shonid  not  pay  to  tli 
certaJD  mouej,  which,  it  was  a 
him  while  in  oESce  from  fines  im 
^8t  of  which  consisted  in  their  be 
bbath  day." 

i,  the  defendant  showed  for  caua 
11  Bnch  fines  the  enm  of  five  har 
oUars  and  ten  cents.  That  at  eac 
nents  were  rendered  by  the  com 
:o  him  and  clerk,  and  other  officer 
these  funds.  These  judgments  in 
It  sources.  That  be  did  make  th 
to  said  several  judgments,  and  thi 
Bors  in  ofSce  considerable  sums  c 
rhich  are  set  ont  with  precision,  h 
t  account  allowed  him  by  the  cour' 
lis  answer,  that  on  divers  occasioi: 
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Pittman,  oxtUiiary,  vt.  Glenn,  solicitor-genenl. 


while  he  was  in  office,  he  offered  to  pay  to  the  said  PitinaD,ordi- 
narj,all  of  the  money  arising  from  fines  imposed  for  offeneeB 
the  gist  of  which  was  the  violation  of  the  Sabbath ;  and  that 
he  refused  to  receive  it,  saying  that  the  law  did  not  allow  the 
Sunday-schools  to  have  it,  and  directing  him,  the  respond- 
ent, to  appropriate  it  to  the  payment  of  insolvent  costs. 
That,  upon  his  refusal  to  receive  it,  he,  respondent,  paid  it 
out  under  judgments  of  the  court.  Defendant  furthermore 
states,  in  his  answer,  that  if  said  ordinary  had  then  received 
it,  he  could  have  replaced  it  from  moneys  which  he  had 
paid  out  to  others  on  their  accounts.  That  if  he  is  now  re- 
quired to  pay  it,  being  out  of  office,  he  has  no  means  of  re- 
imbursing himself. 

This  answer  was  not  traversed.  The  presiding  judge  die- 
charged  the  rule,  and  the  plaintiff  excepted. 

The  question  for  decision  in  this  court  is,  was  the  defend- 
ant, on  the  facts  set  forth  in  his  answer,  liable  for  such  fines, 
which  he  collected  and  which  were  imposed  by  the  court,  for 
the  violation  of  Sunday  laws. 

The  Code,  §4582,  provides  that  all  moneys  arising  from 
fines  imposed  for  offenses,  the  gist  of  which  consists  in  their 
being  committed  on  the  Sabbath  day,  shall  be  paid  to  the 
ordinary  of  the  county,  to  be  by  him  distributed  for  the 
purpose  of  establishing  and  promoting  Sabbath-schools  in 
the  county. 

In  1875,  the  general  assembly  passed  the  following  act : 
'*  That  the  officers  of  the  court  shall  have  a  lien  upon  all 
funds  arising  from  fines  and  forfeitures,  for  the  payment  of 
their  insolvent  costs,  before  any  specific  appropriations  shall 
be  made  of  said  funds  for  purposes  of  Sunday-schools  or 
other  educational  purposes." 

Now,  the  view  which  we  take  of  this  case  is,  that  the  de- 
fendant's lien  on  this  fund  for  his  costs  attached,  and  could 
not  have  been  lost  until  there  had  been  an  appropriation  of 
this  particular  fund  to  the  ordinary  for  the  purposes  named 
in  the  Code.    The  court  had  the  custody  of  the  fund,  and 
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ire  any  act  had  been  done  look- 
QQ  of  it  to  the  public,  it  was 

of  the  conrt. 

>inpetent  for  the  legislature  in 
ling  back  to  the  time  when 
ace.  The  principles  decided 
1    vs.   JRickenbacher,    28    6a., 

to  this  case.  In  tliat  case 
tiated  to  have  property  es- 
)  the  estate  of  Jacob  Streman. 
3  the  legislature  passed  an 
i  the  deceased — he  being  an 
<  widow,  child,  or  children — in 
f  the  deceased.  The  power  to 
I  question  in  that  case,  and  this 
itent  for  the  legislature  to  pass 
)re  ojfice  fownd. 
I  contended  by  counsel  for  the 
t  of  the  court  distributing  the 
insequence  would  follow  :  that 
templation  of   law,  atill  in  the 

the  time  of  the  passage  of  the 
bviously  within  the  principle  of 
ihus  the  lien  of  the  officers  at- 
o  appropriation  of  the  particu- 

•nrt  in  discharging  the  rule  is 


B  State  of  Georgia. 


le  defense  to  be  asked,  oi 
cularB  of  a  diOlculty  between  himself 
iDg  denied  ill-feeling  toward  the  tatier. 
B  been  comrailted,  yet  in  view  of  the 
■■  affect«d  ttaeflnal  result. 
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Patman  tv.  The  State. 

Criminal  law.  Evidence.  New  trial.  -Before  Judge 
HiLLYER.     Fulton  Superior   Court.     October  Term,  1877. 

To  the  report  contained  in  the  decision,  it  is  only  neces- 
sary to  add  the  following : 

Defendant  moved  for  a  new  trial  on  the  following,  among 
other  grounds  :  (1.)  Because  the  verdict  was  contrary  to  law 
and  the  evidence.  (2.)  Because  the  court  allowed  counsel 
for  the  state,  on  cross-examination,  to  inquire  of  the 
witnesses  for  defendant,  if  they  had  not  had  some  diffi- 
culty with  the  prosecutor,  and  concerning  the  particulars 
of  the  same,  defendant's  counsel  objecting  to  such  evi- 
dence. 

Jackson  &  Lumpkin,  for  plaintiff  in  error,  cited  as  fol- 
lows: Inquiring  as  to  difficulty,  9  Ga.^  121, 124, 126  ;  Code, 
§§3874,  3876.  Other  questions  of  evidence,  18  Oa.,  46U, 
463 ;  43  Oa,,  131 ;  48  /5.,  116,  118;  1  Gr.  Ev.,  §448  et  seq,; 
45  Ga.,  44.  On  the  charge,  Code,  §4325  ;  46  Ga,,  159-166 ; 
5  lb.,  54  ;  Code,  §§4330,  4331,  4333 ;  18  Ga,,  194,  232 ;  43 
Id.,  88, 133 ;  13  Ga.,  308 ;  23  Id.,  576  ;  59  Id.,  63-66  ;  23 
lb.,  297,  304;  30  lb.,  67,  72 ;  46  /*.,  148,  151. 

B.  U.  Hill,  solicitor  general,  for  the  state,  cited  as  follows: 
Ill-will  of  witnesses.  Code,  §3876;  9  Ga.,  121.  Other 
questions  of  evidence,  1  Whar.  Cr.  L.,  640.  On  charge, 
13  Ga.,  508. 

« 

Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  "assault 
with  intent  to  murder,"  and  upon  his  trial  therefor  was 
found  guilty.  A  motion  was  made  for  a  new  trial  on  the 
grounds  therein  stated,  which  was  overruled,  and  the  defend- 
ant excepted.  It  appears  that  the  prosecutor  and  defendant 
were  colored  people,  and  that  the  defendant  had  disturbed  the 
prosecutor's  domestic  relations  by  visiting  his  house  a^i^nst 
hi«i  wishes.     One  Sunday  evening,  about  sundown,  prosecu- 
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tor  met  defendant  and  liis  wife  walking  together  on  the 
railroad.  Prosecntor  went  np  to  tlicrn  and  claimed  his  wife. 
Defendant  said,  "(Jod  damn  you,  I  am  carrjinj;;  her  through 
.,.  „:„i,i.f>  .1 —  ii..  parties  commenced  fighting,  tlie 
;ick  in  his  hand,  and  the  defendant  a 
;nt  the  prosecutor  severely.  There  is 
ividenee  as  to  whether  the  prosecutor 
ndaut  with  his  stick  before  he  advanced 
:or,  bnl  assuming  that  the  prosecutor 
3W  with  his  stick,  the  words  used  by 
irosecutor,  in  the  presence  of  his  wife, 
lion  of  the  jury,  constituted  sufBcieut 
ittery  which  he  received  at  the  hands 
ler  the  provisions  of  the  4694th  section 
error  to  allow  the  state's  counsel,  on 
inquire  of  the  defendant's  witnesses, 
.0  the  particulars  of  a  difficulty  which 
had  witli  the  prosecutor,  the  witnesses 
'eeling  toward  the  prosecntor.  Bishop 
'.,  121  /  Coiiyei'8  vs.  Fiehl,  decided 
■m.  Altliough  there  may  have  beeiv 
:ed  by  the  court  in  its  rulings  at  the 
the  evidence  contained  in  the  record,, 
ind  set  aside  the  verdict  of  the  jury 
inasmuch  as  those  errors  most  probably 
t  have  affected  the  final  result, 
if  the  court  below  be  affirmed. 


iian,  <.t  ah  vs.  Toi;gle,  executor. 


ly  one  who  liolds  under  a 

Dd  others,  to  quiet  the  title  to  the  property, 

;r  for  sale  wtis  never  recorded  hut  lost,  and 
jury  fouuil  the  siile  rcgtilor  and  that  the  order 
will  lie  sutQcient  in  a  subserjueDt  suit  be- 

remainder  and  the  purchaser,  or  those  hold- 
's deed  in  evidence  withn  - 
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WUldmon.  gaardiin,  il  at.  tt.  Tnggle,  eieeaMr. 

2.  Where  tbe  executor,  in  answer  to  such  bill,  admitted  that  the  sale 
was  legal  and  valid,  and  a  decree  was  entered  accordingly,  the 
eiecutor  so  far  represented  the  devisees  in  remainder,  who  were  his 
children  and  the  grand -children  of  the  testator,  as  to  render  sucb 
decree  binding  upon  them. 
Blecklbt,  J.,  dissented. 

Judgments.  Evidence.  Adminiatrators  and  executors. 
Before  Judge  Bdohakan.     Troup  Superior  Court.    May 

Term,  1878. 

Joliti  E.  WilkiuBon  died  leaving  his  son,  Thomas  W.  Wil- 
kiuBon,  liis  executor.     In  the  will  was  the  following  clause : 

"1  willuntomy  son,  Thomas  W.  Wilkinson,  his  share  of  my  negroes 
as  aforesaid  in  item  8,  to  be  bis,  and  at  his  death  to  go  to  his  children; 
and  also,  one  equal  portion  of  the  balance  of  my  property,  both  per- 
sonal and  real,  and  in  the  event  of  his  death  without  children,  then 
equally  divided  among  his  brothers  and  sister." 

The  will  also  constituted  Thomas  W.  tmetee  as  to  the 
fiharea  of  two  other  cliildren. 

The  executor  sold  certain  realty.       W.   H.  Wilkinson 
bought;  he  sold  to  Holdemeas.   Afterwards  Holderneas  filed 
a  bill  against  Thomaa  W.  personally,  and  as  executor  and 
trustee,  and  tlie  devisees  (there  were  three  children  besides 
Thomas  W.)  to  quiet  the  title.     It  alleged  that  tbe  sale  was 
necessary  for  purposes  of  administration,  that  it  had  takeu 
place  under  order  of  the  ordinary  and  in  due  form,  hut  that 
the  order  liad  never  been  recorded,  was  lost,  and  the  ordi- 
nary  dead.    Thomas  W.,  both  personally  and  in  his  repre- 
sentative character  as  execntor  and  trustee  of  the  devisees, 
answered  that  there  was  an  order  and  the  sale  was  regular 
and  valid.     A  decree  was  entered  accordingly,      Tnggle, 
executor,  claims  under  tliat  sale.      Thomas  W,  has  died  ; 
'  lldren  now  seek  partition,  alleging  that  there   were 
hildren  of  testator;  that  one  had  his  sliare  set  apart  to 
that  Tuggle,  executor,  holds  the  interest  (by  purchase) 
>  otheis,  and  they  claim  their  father's  share.     Their 
ation  was  denied,  and  they  excepted.     They  allege 
n  admitting  in  evidence  the  record  in  Holdemese  v«. 
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nnmn,  gn«idl»n.  tl  ai.  r».  Toggle,  eiecnti 


:0D,  executor,  ei  al.,  and  in  admitting 
tie  from  the  estate,  or  rather  the  records 
lost. 

plaintiffs  in  error,  cited  (on  admission 
148  ;  8  Id.,  236  ;  40  lb.,  363 ;  Code, 
tructton  of  will,  34  6a.,  399 ;  40  /*., 
19  6a.,  66;  12  lb.,  47  ;  15  lb.,  122  ; 
129  (supplement.) 

..  H.  Cox,  for  defendant,  cited  as  fol- 
ioner.  Code,  §3999  ;  8  6a.,  83 ;  33  lb., 
Res  udjudicata.  Code, 


tice. 

ication  by  the  ■  plaintiffs  against  the 
irtition  of  certain  described  lands  under 
e  3996th  section  of  the  Code.  The 
bjections  and  denied  the  title  of  the 

of  the  laud  soaght  to  be  partitioned, 
vidence  of  the  respective  parties,  the 
aintiffs'  application,  wliereupon  tliey 
1  that  the  court  erred  in  admitting  in 
)f  certain  deeds  (the  originals  of  which 

also  in  admitting  in  evidence  a  bill  in 
ireon  in  favor  of  Holderaess,  complain- 

W.  Wilkinson,  executor  of  John  E, 
,  et  al.,  rendered  in  Troup  Superior 
and  in  denying  the  plaintiffs'  apptica- 

slaim  to  derive  their  title  to  the  land  in 
e  last  will  and  testament  of  their  grand- 
insoQ,  the  fifth  clause  of  which  \a  as 
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Wilkinson,  guardian,  et  nl.  vs.  Tuggle.  executor. 


and  also  one  equal  portion  of  the  balance  of  my  property,  both  per- 
sonal and  real,  and  in  the  event  of  his  death  without  children,  then 
equally  divided  among  his  brothers  and  sister." 

Assuming  that  the  plaintiffs  took  an  estate  in  remain- 
der in  the  land  under  the  will  of  John  E.  Wilkinson,  still 
that  land  was  legally  sold  by  Thomas  W.  Wilkinson,  his 
executor,  in  the  due  course  of  administration,  and  those 
under  whom  the  defendant  now  claims  obtained  a  good  and 
valid  title  thereto,  as  was  adjudged  and  decreed  by  the  court 
in  the  equity  cause  before  referred  to,  it  having  been  agreed 
that  Tuggle,  the  defendant,  as  the  executor  of  Callaway, 
held  and  claimed  the  title  to  the  land  in  his  testator  through 
and  from  Holderness,  the  conjplainant  in  said  bill  in  equity. 
The  objection  to  the  admissibility  of  the  copy  deed  of  the 
executor,  and  the  deeds  of  those  claiming  under  him,  was, 
that  it  did  not  appear  that  an  order  had  been  granted  by 
the  ordinary  authorizing  the  sale  of  the  land,  but  the  decree 
of  the  court  obviates  that  alleged  objection,  for  it  expressly 
finds  that  an  order  was  duly  and  regularly  granted. 

2.  The  objection  to  the  admissibility  of  the  record  of 
the  bill  in  equity  and  the  decree  thereon,  was  that  the  plain- 
tiffs were  not  parties  to  that  suit,  and  therefore  were  not 
bound  by  the  decree  had  therein.  The  reply  is  that  their 
father,  Thomas  W.  Wilkinson,  was  the  executor  of  the  last 
will  and  testament  of  their  grandfather,  John  E.  Wilkinson, 
and  was  a  party  to  that  bill  and  answered  it,  and  admitted 
that  there  had  been  a  legal  and  valid  sale  of  the  land  by  him 
as  such  executor,  and  that  being  so  he  represented  the  lega- 
tees and  devisees  under  the  will  of  his  testator  so  far  as  to 
legally  dispose  of  his  estate  in  the  due  course  of  adminis- 
tration thereof.  On  the  statement  of  facts  contained  in  the 
record  there  was  no  error  in  refusing  the  plaintiffs'  appli- 
cation for  partition. 

Let  the  judgment  of  the  court  below  be  aflSrmed. 

Jackson,  Justice,  concurred. 
Blecklev,  Justice,  dissented. 
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Phillips  «t  al.  vs.  The  Mayor,  etc.,  of  Stone  Motuitaln. 

Bleckley,  Justice. 

The  court  erred  in  disallowing  the  proposed  amendment 
to  complete  the  surveyor's  return.     The  plat,  without  the 
prescribed  aflSdavit  to  support  it,  was  but  a  part  of  what  the 
surveyor  was  bound  to  furnish.     Code,  §2008.     An  appli- 
cation for  homestead  should  not  fail  because  the  surveyor 
has  omitted  to  perform  his  whole  duty,  when  it  is  in  the 
power  of  the  court  to  have  the  omission  supplied.    Un- 
doubtedly, the  ordinary  could  have  received  the  affidavit 
whilst  the  case  was  pending  before  him ;  and  if  so,  there  is 
no  reason  why  the  superior  court  could  not  do  the  same 
pending  the  appeal.     In  acting  on  an  appeal  from  the  ordi- 
nary, the  superior  court  may  allow  the  prior  proceedings  to 
be  amended.     4  Ga.,  456  (1) ;  18   lb.,  473  (text) ;  45  /J., 
552.     Though  the  homestead  was  applied  for  in  1875,  the 
amendment  was  not  cut  off  because  it  was  not  proposed  un- 
til after  the  constitution  of  1877  was  ratified  and  took  effect. 
Notwithstanding  this  constitution  provided  for  a  smaller 
homestead  than  that  allowed  by  the  constitution  of  1868,  it 
did  not  defeat  applications  for  homestead  which  were  pend- 
ing under  that  constitution.     The  application  should  not 
have  been  dismissed,  but  the  proposed  amendment  should 
have  been  allowed. 

Judgment  reversed. 


Phillips  et  al.  vs.  The  Mayor,  etc.,  of  Stone  Mountain. 

No  injunction,  or  order  in  the  nature  of  injunction,  will  be  granted  to 
restrain  proceedings  in  a  criminal  matter. 

Criminal  law.  Injunction.  Before  Judge  Hillyee. 
DeKalb  County.     At  Chambers.     April  25th,  1878. 

Phillips  and  other  liquor  dealers  doing  business  in  the 
town  of  Stone  Mountain,  filed  their  bill  against  the  muni- 
cipal authorities  praying  that  they  be  restrained  from  trying, 
convicting  and  fining  them  for  a  violation  of  the  provisions 
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Fbllllpa  tl  at.  VI.  Ths  Mayor,  el 


of  an  ordinance  which  the  complainants  alleged  to  be  void. 
This  ordinance  was  passed  after  licenses  were  issned  to  com- 
plainants, and  materially  restricted  their  business.  It  re- 
quired that  the  doors  of  all  retail  houses  be  closed  during 
the  continuance  of  divine  service  by  any  denomination  of 
Christian  people  within  the  corporate  limits  of  Stone  Moun- 
tain, and  imposed  a  penalty  of  850.00  upon  any  person 
who  should  sell  liquor  during  such  service.  It  further  pro- 
vided that  the  prohibition  covered  not  only  the  time  during- 
which  such  services  were  being  performed,  but  on  pro- 
tracted occasions  it  extended  to  all  intermissions  by  day  or 
night.  The  bill  alleged  that  two  of  the  complainants  had 
already  been  fined  for  a  violation  of  this  ordinance,  and  had 
carried  tlieir  cases  by  certiorari  to  the  superior  court.  It 
was  charged  and  admitted  that  it  was  the  intention  of  the 
mnnicipal  authorities  to  strictly  enforce  its  provisions.  The 
injunction  was  denied  and  complainants  excepted. 

L.  J.  Winn,  for  plaintiffs  in  error,  cited,  to  show  ordi- 
nance ultra  vires,  ^^3.  7,  p.  26S,  acts  of  1872  ;  3  Ga.,  31 
7  II.,  221 ;  8  lb.,  23 ;  40  Ih.,  581 ;  2  Cranch,  127  ;  Dil. 
Mnn.  Corp.,  ^§250,  251  ;  33  N.  H.,  42-t,  iSO  ;  3-1  /J.,  424 
14  N.  J.,  223.  Violates  contract,  Dil.  Mun.  Corp  ,  ^280 
6  Rich.  (Law),  404  ;  5  Ga.,  447 ;  4  lb.,  208  ;  10  lb.,  532 
46  Ala.,  329 ;  43  Miss.,  7'28  ;  Dil.  Mun.  Corp.,  g§30,  3B,  39. 
Ordinance  inconsistent  with  legislative  policy,  Dil.  Mun 
Corp.,  g§2o9,  263 ;  11  Ohio,  688  ;  3  lb.,  427  ;  9  Ih.,  493 
18/&.,  423;  29  Ga.,  56,  333;  39  /*.,  69;  6  Ala.,  6.=i3 
Green's  Brice's  Ultra  Vlrex,  p.  12. 

Candler  &  Thoubon,  for  defendant,  cited,  to  show 
power  to  restrict  liquor  traffic,  18  Ga.,  586  ;  10  How.,  416. 
License  not  a  contract,  no  vested  rights  acquired,  36  Ga., 
462  ;  5  Gray,  597 ;  38  N.  H.,  225  ;  10  How.,  416  ;  34  N.  Y., 
657  ;  1  Ohio,  15  ;  68  111.,  444. 

Bleckley,  Justice. 

Injunctions  or  orders  in  the  nature  of  injunction,  are  not 
granted  by  courts  of  equity  to  restrain  proceedings  in  orimi- 
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Davis  w.  Wileon. 

nal  matters.  Eden  on  Inj.,  66  ;  2  Vesey  Sr.,  396 ;  Hilliard 
on  Inj.,  2,  269 ;  Kerr  on  Inj.,  2  ;  30  Ala.,  135 ;  53  Ga,, 
675.  For  this  reason,  whatever  may  be  the  infirmities  of 
the  penal  ordinances  of  Stone  Mountain,  an  injunction  in 
the  present  case  was  properly  denied.  If  unlawful  convic- 
tions take  place  before  a  municipal  court,  reversal  can  be 
had  in  the  superior  court,  as  a  court  of  law,  by  certiorari. 
This  is  a  plain  and  adequate  remedy,  and  a  court  of  equity 
need  not  and  cannot  interfere.  Chancery  takes  no  part  in 
the  administration  of  criminal  law.  It  neither  aids  the 
criminal  courts  in  tlie  exercise  of  jurisdiction  nor  restrains 
or  obstructs  them. 
Judgment  affirmed. 


Davis  vs,  Wilson. 

[Warker,  Chief  Justice,  was  providentially  prevented  from  presiding  in  this  case.] 

Where  the  summons  commencing  suit  in  a  justice  court  for  a  debt  is 
duly  issued  and  served,  and  specifies  the  time  and  place  of  trial,  the 
case  will  not  be  dismissed  in  the  superior  court  on  appeal,  on  the 
ground  that  there  is  no  description  whatever  of  the  demand  sought 
to  be  recovered — no  amount,  date  or  contract  specified,  no  account, 
note,  or  other  instrument  mentioned,  and  no  copy  attached  or  set 
out.    All  these  things,  if  necessary,  may  be  supplied  by  amendment. 

Justice  Court.  A^ppeais.  Pleadings.  Practice  in  the 
Superior  Court.  Before  Judge  Rice.  Gwinnett  Superior 
Court.    March  Term,  1875. 

Four  suits  were  commenced  in  the  justice  court  of  the 
407th  district,  G.  M.,  by  Wilson  against  Davis.  The  sum- 
mons, in  each  case,  required  the  appearance  of  the  defend- 
ant at  a  proper  time  and  place,  "to  answer  the  plaintiff  in 
an  action  of  debt,"  but  no  description  of  the  debt  was 
therein  embraced  or  thereto  attached.  SerWce  was  ac- 
knowledged. Judgments  were  rendered  for  the  plaintiff, 
and  the  cases  carried  by  appeal  to  the  superior  court.  They 
were  there,  by  agreement,  consolidated  and  tried  together. 
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to  dismiss  the  suits  becaiiBo  tlie  sura- 
{  and  distinctly  set  forth  tlie  cause  of 
irnonnt  and  description  of  the  debts 
n  was  overrnled  and  defendant  ex- 
■e  rendered  for  the  plaintiff,  A  ino- 
inade  on  the  firound  that  the  court 
isrnias.     A  new  trial  was  refused  and 


or  plaintiff  in  error,  cited  Code,  §§39 
J3,  413S  ;  2  Bouv.  Die,  539. 


not  courts  of  record  ;  their  proceed- 
siinple;  professional  skill  is  not  ro- 
ll ;  full  and  regular  pleadings  in  tliem 
not  to  1)0  demanded.  Tlie  Code,  in 
;8  that  all  suits  before  justices  of  the 
iced  by  written  summons,  directed  to 
of  the  county,  "commanding  the  de- 
he  time  and  place  of  trial,  which  time 
cified  in  said  summons."  What  else 
ontain,  if  anything,  is  no  where  laid 
d  as  to  describing  the  cause  of  action, 
)f  the  note  or  account,  or  giving  the 
;of.  Tlie  defendant  is  to  be  com- 
the  time  and  place  of  trial,  and  the 
>  be  specitied  ;  this  is  all.  Doubtless, 
itering  this  scanty  provision  of  the 
further  than  the  letter  of  it  requires ; 
the  cause  of  action,  or  add  a  copy  of 
Kculty  in  holding  that  it  is  legally  re- 
in the  Code  lays  down  ;  for  as  some- 
r  the  summons  to  contain,  namely, 
trial  and   tlie  command  to  appear. 
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how  can  the  courts  say  it  shall  contain  something  in  addi- 
tion ?  It  is  enough  to  rule  now  that  a  summons  like  any 
of  the  four  described  in  the  record,  is  sufficient  to  bring  the 
defendant  into  court,  and  that  whatever  more  of  detail  may 
be  necessary  to  carry  on  the  suit  may  be  supplied  by 
amendment.  Code,  §3479;  58  Ga.,  138. 
Judgment  affirmed. 


Haynes  v8,  Richardson. 

1.  In  dismissing  an  affidavit  of  illegality  interposed  to  a  mortgage/. /a., 
the  ground  of  dismissal  being  that  the  affidavit  was  returned  into 
court  without  an  order  from  the  judge,  it  was  mere  surplusage  to 
add,  "  with  leave  to  the  defendant  to  apply  for  such  order."  Leave 
to  apply  thus  granted  could  neither  enlarge  the  legal  rights  of  one 
party,  nor  restrict  those  of  the  other. 

2.  In  a  mortgage/,  fa,,  the  property  was  not  set  out  as  the  property 
of  the  defendant  or  mortgagor,  and  the  entire  description  was  in 
these  terms:  '*  the  one  head  of  horses,  two  head  of  mules,  one  buggy 
and  harness,  one  wagon."  The  fi.  fa.  was  properly  quashed,  on 
motion  of  the  defendant,  for  insufficiency  of  the  description. 

Practice  in  tlie  Superior  Court.  Judgments.  Before 
Judge  Crisp.     Lee  Superior  Court.     March  Term,  1868. 

A  mortgage  execution  in  favor  of  Haynes  against  Richard- 
son, describing  the  property  as  set  out  in  the  second  head- 
note,  was  levied  upon  certain  personalty  as  the  property  of 
the  defendant.  The  defendant  filed  an  affidavit  of  illegality, 
and  also  claimed  for  his  family.  The  two  cases  were  con- 
solidated by  consent.  The  affidavit  of  illegality  was,  on 
motion,  stricken,  because  returned  to  court  without  an  order 
for  that  purpose,  as  required  in  §3976  of  the  Code. 

The  defendant  moved  to  supplement  the  judgment  of  dis- 
missal with  these  words  :  "  with  leave  to  the  defendant  to 
apply  for  such  order."  This  motion  was  allowed,  and  plain- 
tiff excepted. 

The  execution,  in  the  claim  case,  was  then,  on  mo- 
tion of  defendant,  quashed,  because  it  failed  to  specify 
the  property  sufficiently.     To  this  plaintiff  also  excepted. 
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Error  i$  aesiji^iied  npon  each  of  the  above  grounds  of  ex- 
ception. 

S.  C.  Elah,  for  plaintiff  in  error. 

C,  B.  WooTEN,  for  defendant,  cited  2  Hilliard  on  Mort., 

Blecbley,  Jnatice. 

1.  An  affidavit  of  illegality  to  a  mortgage  fi.  fa.  levied 
upon  personalty,  is  not  prepared  for  return  into  conrt  until 
after  the  judge  who  passed  the  order  of  foreclosure  has 
ordered  the  levying  officer  to  postpone  the  sale,  nor  until 
bond  with  security  liaa  been  given  for  the  return  of  the 
property  when  called  for.  Code,  §3976.  Where  the  affi- 
davit lias  been  brought  into  court  prematurely,  and  on  that 
account  is  dismissed,  the  defendant  eitlier  has  or  has  not  the 
right  to  apply  for  the  omitted  order  with  a  view  to  having 
the  affidavit  reinstated.  If  he  has  the  right,  leave  to  apply 
is  useless ;  and  if  has  not  the  right,  granting  the  leave  will 
not  confer  the  right,  and  the  grant  is  hannless.  In  either 
case,  anch  hh  addition  to  the  order  of  dismissal  ie  mere  sur- 
plusage, and  cannot  benefit  one  party  or  injure  the  other, 

2.  The  description  set  out  in  the  fi.  fa.  furnished  no  token 
or  circumstance  by  which  to  identify  the  property,  not 
even  naming  the  person  to  whom  it  belonged  or  as  whose 
property  it  was  to  be  seized.  The  best  action  to  take  with 
all  such  extremes  of  vagneness  and  uncertainty,  is  to  pro- 
Donnce  them  bad  at  once,  and  let  them  do  as  little  harm  as 
possible.  A  fi.  fa.  so  grossly  defective  should  not  be 
allowed  to  proceed ;  and  the  motion  to  quash  being  made 
by  the  defendant,  and  there  l>eing  no  proposition  to  amend, 
it  waa  not  error  to  grant  the  motion. 

Judgment  affirmed. 
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Jackson  vs,  Langston  &  Crane. 

[Warmer,  Chief  Justice,  was  providentially  prevented  flrom  presiding  in  this  case.] 

1.  When  a  fertilizer  is  purchased  and  accepted  with  warranty  by  the 
seller  "as  to  its  effect  on  crops  only  as  to  the  analysis  of  the  state 
inspector  as  evidenced  by  his  brand  on  each  and  every  package," 
the  purchaser  cannot,  after  using  the  fertilizer,  avoid  paying  the  stip- 
ulated price,  if  the  packages  were  actually  branded  in  the  way  con- 
templated by  the  contract . 

2.  The  legal  evidence  justified  the  verdict,  and  if  any  of  the  testimony 
was  inadmissible  it  was  wholly  immaterial  to  the  merits  of  the  con- 
troversy and  could  do  no  harm. 

Sales.  Warranty.  Fertilizer.  Evidence.  Before  Judge 
Rice.     Jackson  Superior  Court.     February  Term,  1878. 

Langston  &  Crane  brought  suit  in  the  justice  court  of  the 
24r3d  district  G.  M.,  against  Jackson,  on  a  note  for  $53.00, 
given  for  commercial  manure,  known  as  Bradley's  Palmetto 
Acid.  The  note  contained  this  stipulation :  "  It  is  express- 
ly agreed  and  understood  that  I  buy  said  commercial  ma- 
nure for  my  own  use,  to  be  used  on  lands  cultivated  by  or 
for  me,  and  it  is  guaranteed  to  me  as  to  its  effect  on  crops 
only  as  to  the  analysis  of  the  state  inspector,  as  evidenced 
by  his  brand  on  each  and  every  package,  and  I  hereby  ac- 
cept the  said  analysis  as  evidenced  by  said  brand  as  acoirect 
estimate  of  the  commercial  value  of  said  fertilizer."  The 
justice  rendered  judgment  for  the  plaintiff,  and  the  case 
was  carried  by  appeal  to  the  superior  court. 

The  defendant  pleaded  the  genei*al  issue,  that  there  was 
no  brand  of  the  state  inspector  on  the  sacks  containing  the 
fertilizer  ^oldtohim,  and  that  it  was  valueless  as  a  manure. 

The  evidence  as  to  whether  the  sacks  were  branded  or  not 
was  distressingly  conflicting.  There  was  sufficient  to  sustain 
a  verdict  either  way.  The  jury  found  for  the  plaintiffs. 
The  defendant  moved  for  a  new  trial  upon  the  following 
grounds : 

1.  Because  the  court  erred  in  charging  the  jury  as  fol- 
lows :     "The  question  for  you  to  determine  is,  has  the  de- 


\ 

i 
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fendant  proved  to  your  satisfaction  that  the  Backs  of  fertili- 
zers for  which  the  note  was  given,  were  not  stamped  with 
the  brand  of  the  inspector  of  fertilizers  as  the  defendant  in- 
sists.    If  you  believe,  from  the  evidence,  that  tlie  sacks 
were  not  so  stamped,  then  yon  should  find  for  t!ie  defend- 
ant; but  if  you  believe,  from  the  evidence,  that  the  sacks 
were  so  stamped,  then  the  plaintifEs  are  entitled  to  recover." 
2.  Because  the  conrt  erred  in  charging  as  follows:  "Tlie 
defendant  having  bought  tiie  fertilizer  without  any  guaran- 
ty as  to  its  effect  on  crops,  only  as  made  by  the  inspector's 
:!cepted  the  analysis  of  the  fertilizer  as 
ipector's  brand  as  a  correct  estimate  of 
lie  of  said  fertilizer,  the  defendant  is 
;t,  and  according  to  his  contract  he  can- 
n  by  showing  tliat  the  fertilizer  was  of 
!  was  not  benefited  by  it." 
rdict  was  contrary  to  the  law  and  the 

re  relied  on,  but  they  are  not  material 

verniled  and  the  defendant  excepted. 

S ;   Ebwin  &  Cobb,  for  plaintifE  in  error, 
56 /J.,  557;  6U /J.,   520;  49  76.,  620; 

T.  W.  Ruckek;  W.  J.   Pike,  for  de- 


anty  of  the  Code  (section  2651)  doef 
le  parties,  by  their  contract,  liave  ex- 
tdifferent  warranty,  whether  it  be  more 
ensive.  Here  the  parties  shaped  for 
,nty  which  suited  their  wishes.  What 
than  this  language :  "It  is  guaranteed 
on  crops  only  as  to  the  analysis  of  tlie 


394  SUPREME  COURT  OF  GEORGIA. 

Jackson  tw.  Langstoa  &  Crane. 

state  inspector,  as  evidenced  by  his  brand  on  each  and  every 
package ;  and  I  hereby  accept  the  said  analysis  as  indicated 
by  said  brand  as  a  correct  estimate  of  the  commercial  value 
of  said  fertilizer."     The  inspector's  analysis  was  made  the 
measure  both  of  fertilizing  power  and  commercial  value, 
and  the  inspector's  brand  was  made  the  evidence  of  the 
analysis.     If,  therefore,  the  genuine  brand  of  the  inspector 
was  on  each  and  every  package,  and  if  the  fertilizer  bad 
not   been    tampered    with  or  adulterated  after    it  passed 
through  the  inspector's  hands,  the  buyer  received  precisely 
what  he  purchased,  and  no  breach  of  the  seller's  warranty 
has  occurred.     In  the  absence  of  all  fraud  on  the  part  of  the 
seller,  (and  there  is  no  evidence  of  any-  fraud  in  this  case), 
the  effect  of  such  a  warranty  is  to  throw  upon  the  buyer 
the  risk  of  everything  but  the  genuineness  of  the  inspector's 
brand.     Whether  the  packages  in  fact  had  upon  them  the 
inspector's  brand,  was  a  question  for  the  jury.     There  ought 
to  be  no  diflSculty  in  drawing  the  distinction  between  this 
case  and  that  in  60  Oa,^  520.     The  mere  affirmation  that 
^^  This  fertilizer  is  sold  under  the  inspection  and  analysis  of 
Dr.  A.  Means,  inspector  at  Savannah,  and  the  Department 
of  Agriculture  at  Atlanta,"  is  no  exclusion  of  the  implied 
warranty  of  the  Code ;  but  so  to  hold  is  not  inconsistent 
with  the  proposition  that  the  parties  may  exclude  the  im- 
plied warranty  if  they  will.     Hero  they  have  done  so,  as  to 
the  quality  and  commercial  value  of  the  fertilizer,  though 
not,  of  course,  as  to  title,  and  nothing  we  have  said  is  to  be 
understood  as  intimating  that  express  warranty  confined  to 
quality,  etc.,  would  supersede  the  implied  warranty  in  re- 
spect to  title.     We  have  no  such  thought. 

2.  There  was  enough  evidence  to  justify  the  verdict. 
That  part  of  it  which  was  of  doubtful  admissibility  was  en- 
tirely immaterial  to  the  real  merits  of  the  controversy.  It 
could  do  no  harm,  and  may  now  be  ignored.  The  chax^ 
of  the  court  was  correct. 

Judgment  affirmed. 
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Drlnkmtsr  e».  Horemui . 


Dkinkwatee  va.  Moreham. 

1.  la  a  Buit  upon  a  warrnnty  of  title,  an  eviction  is  esiablishcd  wlieu 
it  ia  shown  that  the  land  was  levied  upon  under  a  Judgment  ngaiDsc 
the  person  from  whom  tUe  warrantor  derived  title,  of  oldf  r  date  tUan 
the  wnrranly,  that  a  claim  was  interposed  by  the  warrantee,  of  which 
claim  the  warrantor  had  notice  whilst  it  wa»  pending,  that  on  the 
trial  of  the  claim  the  land  was  found  siiiiject,  that  it  wbh  afterwards 
Bold  under  the  levy,  aad  lliat  Uie  warrantee  baa  fielded,  or  been 
tamed  out  of  possession. 

i.  The  date  of  the  contract,  not  of  the  breach,  is  the  material  matter 
in  a  contest  with  the  bomeslead  right.  A  judgment  or  decree,  rest- 
ing OD  a  covenant  of  warranty  older  than  the  coaatitutEon  of  lifGH. 
will  prevail  over  a  bome-lead  right  under  that  constitution,  though 
the  eviction  took  place  long  after  the  constitution  was  adopted. 

ji.  When  one  holding  land  with  warranty  of  title,  is  adjudicated  a 
bankrupt,  and  the  land  is  set  apart  to  him  by  the  assignee  as  ex- 
empt in  bankruptcy,  hia  right  to  avail  himself  of  Ibe  covenant  of 
warranty,  upon  a  subsoquent  eviction,  ie  unaffected.  It  makes  no 
difference  that  the  land,  before  it  was  set  apart  as  exempt,  was 
offered  for  sale  by  the  afisignee,  and  bid  off  by  a  third  person  for 
tbe  bankrupt's  wife,  the  sale  never  having  been  consummated— no 
money  paid,  and  no  conveyance  executed. 

Eqaity.  Warranty.  Eviction.  Judgnienta.  Homestead. 
Bankrupt.  Before  Judge  Wkight.  Dougherty  Superior 
Court     April  Term,  187S. 

On  November  19th,  18C6,  Moreman  was  tlie  owner  of  a 
Einall  farm  of  eight  acres,  one  mile  below  Albany.  Drink- 
water  owned  a  lot  on  Broad  street,  in  the  city  of  Albany, 
known  as  lot  nnmber  77.  and  east  half  of  lot  number  79. 
They  made  an  exchange,  giving  each  to  the  other  a  war- 
ranty deed  and  possesaion.  Drinkwater  has  had  the  place 
acquired  by  him  set  apart  to  his  family  as  a  homestead. 
The  property  exchanged  to  Moreman  was  levied  on  under 
an  execntion  in  favor  of  Neal  against  Durham,  from  whom 
Drinkwater  derived  title,  and  a  claim  interposed  by  More- 
man.  In  1872  this  property  was  found  subject.  This  de- 
cieioD  was  afllrmed  by  the  supreme  court,  and  since  then  a 
sale  has  been  made  by  the  sheriff  for  $2,600.0i1,  and  More- 
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man  evicted.  The  proceeds  were  not  enough  to  pay  the 
judgment.  Drinkwater  is  insolvent.  He  had  full  notice 
of  the  claim  case  whilst  it  was  pending.  Moreman  was 
adjudged  a  bankrupt  in  1870;  returned  the  said  city  pro- 
perty in  his  schedule  ;  it  was  sold  by  his  assignee,  and  bid 
off  by  Mr.  Hobbs  for  Mre.  Moreman,  at  $525.00.  No 
money  was  paid  by  her,  as  it  did  not  bring  as  much  as  the 
exemption  allowed  Moreman  in  bankruptcy.  At  the  time 
of  exchange  each  of  the  properties  were  valued  at  $2,000, 
but,  through  depreciation,  they  are  not  now  worth  more 
than  half  that  sum.  Neither  party  had  actual  notice  of  the 
execution  against  Durham  at  the  time  of  the  exchange. 

Upon  these  facts  Moreman  filed  his  bill,  praying  that 
Drinkwater  be  enjoined  from  disposing  of  the  property 
conveyed  to  him,  that  the  contract  of  exchange  be  canceled, 
that  a  receiver  be  appointed,  etc. 

By  an  amendment,  complainant  prayed  that,  as  the  con- 
tract of  exchange  was  made  prior  to  the  adoption  of  the 
constitution  and  homestead  law  of  1868,  he  may  have  a 
decree  for  the  amount  of  his  debt,  directing  that  the  pro- 
perty conveyed  by  him  to  Drinkwater  be  sold,  and  said 
debt  paid  therefrom  as  for  the  purchase  money. 

The  facts,  as  above  stated,  were  agreed  upon  and  the  case 
submitted  to  the  chancellor,  who  decreed,  in  substance,  as 
follows :  That  the  complainant  recover  from  the  defend- 
ant $1,000.00,  with  interest  from  the  date  of  eviction  ;  that 
this  amount  stand  as  a  lien  of  higher  dignity  than  the 
homestead  set  up  by  defendant  in  the  land  conveyed  to  him 
by  complainant ;  that  the  same  be  sold,  etc. 

To  this  decree  the  defendant  excepted. 

Warben  &  HoBBS,  for  plaintiff  in  error,  cited  44  Oa.f 
333,  339. 

D.  A.  Vasok,  for  defendant,  cited  54  Ga.j  551. 

Bleckley,  Justice. 

1.  The  eviction  of  Moreman  took  place  under  a  judgment 
lien  against  the  land,  which  existed  when  Drinkwater  con- 
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nt^  of  title.  There  was  thuB  a  breach 
rranty.  M  (?«.,  81. 
slF  was  older  than  the  conetitution  of 
ead  and  enlarged  excmptioas,  and 
1  not  become  complete  until  after  the 
t,  the  honieBtead  rijrht  ig  subordinate 
enaotee  as  a  creditor.  The  material 
f  impairing  contracts  by  after  legisla- 
contract,  not  the  date  of  breaking  or 

54  Oa.,  551. 
B  eviction  he  became  bankrupt,  and  his 
id  for  sale,  and  it  was  bid  off  for  More- 
e  was  never  consummated;  andMore- 
the  land,  it  being  of  less  valne  than 
on  of  realty  to  which  he  was  entitled 
'orm  of  assigning  it  to  him  as  exempt 
t,  but  the  snbatance  was  not.  Now,  a 
title  to  his  property  by  its  being  as- 
bim  ae  exempt.  He  holds  it  after- 
e  title  by  which  he  held  it  before.  So 
eviction,  he  held  the  land  under  the 
containing  the  covenant  of  warranty. 
Dsequence  of  the  old  judgment  lien, 
•reman  himself,  not  to  his  wife  or  his 
'.  The  decree  is  correct,  though  the 
gal  theory  on  which  it  rests  may  not 
as  that  which  the  bill  presents.  In- 
)t  a  recovery  could  have  been  had  at 
nd  that  to  satisfy  it  the  Drinkwater 
been  levied  upon  and  sold  without 
no  qaestion  was  made  as  to  i)\e  forum 
Ig  it  has  passed. 
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Braswell  v8,  Subeb. 

1.  The  wife's  consent  to  an  absolute  deed,  made  in  1875,  to  secure  the 
payment  of  moneji  was  not  necessary  to  pass  the  legal  title,  whether 
a  bond  for  reconveyance  was  given  by  the  creditor  or  not. 

2.  The  debt  being  unpaid,  if  it  was  not  due,  the  defendant  should  have 
made  that  fact  appear  as  matter  of  defense.  The  legal  title  was  m 
the  creditor  from  the  execution  and  delivery  of  the  deed,  and  a  right 
to  enter  was  consequent  upon  such  title  unless  negatived  by  evi- 
dence, no  bond  for  titles,  nor  stipulation  between  the  parties  as  to 
the  possession,  appearing. 

Ejectment.  Deeds.  Title.  Before  Judge  Cbisp.  Sum- 
ter Superior  Court.     October  Term,  1877. 

Suber  brought  ejectment  against  Braswell  for  a  tract  of 
land  in  Sumter  county.  His  title  rested  upon  a  deed 
made  by  the  defendant  to  him  on  December  4th,  1875. 
Defendant  sought  to  show  that  this  deed  was  executed 
to  secure  the  payment  of  a  debt,  admitting  at  the  same 
time  that  the  debt  had  not  been  paid,  but  insisting  that 
as  the  defendant's  wife  had  not  consented  to  the  making  of 
the  conveyance,  and  as  a  bond  for  titles  or  for  a  reconvey 
ance  on  payment  of  the  debt  was  not  given  by  the  creditor, 
no  title  passed  and  no  recovery  could  be  had  thereon.  The 
eourt  excluded  the  testimony  and  defendant  excepted. 

The  jury  returned  a  verdict  for  the  plaintiff.  The  de- 
fendant assigns  error  upon  the  above  exception. 

John  R.  Worrill,  for  plaintiff  in  error,  cited  Code, 
§§1969,  1971,  2690  ;  8  Oa,,  457 ;  14  /J.,  207 ;  22  lb.,  1 ; 
55  Ib.y  412 ;  Code,  §§1954,  3809 ;  59  /J.,  500. 

J.  A.  Ansley  ;  J.  N.  Hudson  ;  Guerby  &  Son,  for 
defendant,  cited  59  Ga.,  507  ;  55  /*.,  650  ;  57  /ft.,  604. 

Bleokley,  Justice. 

1.  A  wife  may  secure  her  creditors  with  her  own  pro- 
perty, in  her  own  way,  without  the  consent  of  her  husband. 
And  a  husband  has  an  equal  privilege.     He  may  invite  the 
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eo-operation  of  his  Trife  uDder  the  act  of  1871,  (Code,  § 
if  he  ehosea,  but  he  is  free  to  dispeoBe  with  it,  notwithBtand- 
ing  that  act,  if  encb  is  hiB  pleasure.  The  wife  has  been 
mnni,  ^A^^^^^A  Ktt  t)ig  geoersl  tenor  of  legislation  of  late 
er  own  properly.  She  has  acquired  a 
>OBition  as  to  title,  control  and  disposi- 
to  her  property,  not  to  his.  The  law 
If  to  the  Btation  of  Bnperintendent  of 
acta,  and  probably  never  will.  He  ie 
r  and  the  children  which  she  bean  to 
fnlfil  this  obligation,  he  ought  to  have 
the  management  of  his  buBiness  affairs 
married  men  are  allowed  to  exercise, 
man  does  not  put  himself  under  an 
.  a  subordinate  in  his  own  family,  but 
law  assignB  him  this  position,  not  for 
one,  but  as  much  for  the  real  good  of 
I,  and  somewhat  for  the  general  inter- 
asband  left  free  to  lead  and  govern  in 
I  most  useful  husband  to  all  who  may 
results  of  his  conduct.  That  excep- 
T  he  pointed  out,  is  no  objection  to,  or 
tself .  Human  ioatitutions  are  all  more 
1  their  complete  efficiency  in  practical 
pected  in  every  instance.  It  is  enough 
iticence  to  the  great  mass,  and  in  the 
1868.  A  subjugated  husband  is  a  lees 
•getic  member  of  society,  than  one  who 
yet  knows  how  to  temper  authority 
law  does  not  discourage  conjugal  con- 
i  voluntary  co-operation  in  all  transac- 
may  affect,  the  welfare  of  the  family, 
rit  and  genius  of  the  law  favors  noth- 
my  of  will  and  conduct  on  the  part  of 
But  the  law  does  not  undertake  to 
harmony  by  coercion,  bnt  leaves  it  to 
Tom  the  holy  relation  of  matrimony. 
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In  the  conduct  of  his  bnsiness,  the  husband  may  ask  his 
wife's  consent ;  but  if  he  acts  without  it,  especially  in  the 
virtuous  and  praiseworthy  matter  of  securing  or  paying  an 
honest  debt,  the  law  will  excuse  him,  and  let  him  be  bound 
by  what  he  does  aione.  If  he  wants  her  consent,  he  must 
procure  it  in  time,  and  not  wait  until  he  has  bound  himself 
without  it.  For  him  to  become  anxious  about  her  advice, 
not  when  he  makes  a  conveyance,  but  when  he  finds  himself 
unwilling  to  abide  by  it  as  made  on  his  own  responsibility 
some  months  or  years  ago,  is  to  turn  to  her  too  late.  The 
law  permits  him  to  neglect  taking  her  counsel,  but  does  not 
require  him  to  neglect  it.  Being  a  husband,  he  is  the  free 
head  of  a  family,  and  as  such  needs  no  license  to  bind  him- 
self by  his  contracts — ^not  even  the  license  of  his  true  and 
lawful  wife.  See  59  Qa.,  507 ;  60  7ft.,  588.  In  the  argu- 
ment, Origga  vs.  StripUngy  59  Ga.^  500,  was  cited  as  inti- 
matitig  that  an  absolute  deed  would  not  carry  over  the  legal 
title  as  security  for  a  debt  unless  a  bond  for  a  reconveyance 
was  taken  by  the  debtor  from  the  creditor.  In  ruling  that 
case,  no  such  doctrine  was  thought  of ;  nor  is  any  intima- 
tion of  it  to  be  found  in  the  syllabus  or  in  the  opinion.  On 
the  contrary,  the  court  regarded  the  deed  as  passing  the 
title,  and  as  certainly  ajlording  the  remedy  of  ejectment  if 
the  creditor  had  thought  proper  to  use  it  before  reconvey- 
ing  voluntarily  by  filing  a  deed  in  the  clerk's  office  and 
having  it  recorded.  The  question  left  open  at  the  close  of 
the  opinion,  was  not  whether  he  might  have  recovered  the 
land  if  he  had  not  reconveyed,  but  whether  he  might  not 
do  so  even  after  having  reconveyed  under  a  misapprehen- 
sion of  his  legal  rights.  What  he  undertook  to  do  was  to 
apply  the  statutory  remedy  of  reconveyance  and  levy  and 
sale,  in  a  case  where  he  had  not  made  a  bond  for  titles,  and 
this  court  held  that,  because  he  had  made  no  bond,  that  par- 
ticular remedy  was  unavailable.  It  held,  further,  that  he 
had  not  duly  pursued  even  that  remedy.  But  it  did  not 
enter  into  the  imagination  of  the  court  to  conceive  that  he 
might  not  have  brought  ejectment  if  he  had  held  on  to  the 
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iebtor'a  deed  eave  him.  The  caso  of 
iffk,  54  Ga.,  45,  was  ejectment  on  an  abso- 
secnrity  for  a  debt,  and  a  recovery  waa 
nth  no  allusion  by  the  court  to  any  bond 
e  may  or  may  not  have  been  a  bond, 
oned.  On  principle,  it  would  look  like 
standing  alone,  with  no  other  writing  to 
■  it,  would  more  certainly  rank  as  a  cod- 
j;al  title,  than  would  such  a  deed  acconi- 
d  or  other  written  undertaking  for  a  re- 
consider it  settled,  however,  that  in  either 
eed  is  to  be  treated  as  effective. 
as  unpaid,  and  if  it  was  not  due,  or  if 
[reement  to  hinder  the  change  of  posaes- 
tter  of  defense.  In  trying  an  action  of 
«nmption  prevails  that  the  right  to  pos- 
B  legal  title,  where  there  is  no  bond  for 
ulation  importing  the  contrary.  The  eon- 
r»r  titles  usually  shows  when  the  money 
becomes  due;  and  if  the  obligee  is  let  into 
he  bond,  he  has  a  right  to  retain  it  until 
Bomedefault.  Here  thedebtor  conveyed 
eeure  a  debt  which  he  has  not  paid.  If, 
18  has  parted  with  the  title,  he  lias  not 
ght  of  poBsesBion,  let  him  show  the  con- 
terms.  He  did  not  offer  to  go  this  far, 
hat  the  debt  was  not  past  due  when  the 
t.  We  will  not  reverse  the  judgment  for 
urt  to  admit  evidence  of  the  bare  fact  that 
)  as  security  for  a  debt, 
led. 


iTLEY  &  Company  vs.  West. 

a  forth  a  cause  of  action  with  legal  fulacss  and 

w  the  proceeds  of  cotton  entruated  by  the  plain 
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tiff  to  the  defendants  for  sale,  and,  in  the  progress  of  the  trial,  the 
counsel  of  tlie  parties  having  agreed  in  open  court  that  the  inquiry 
before  thu  jury  be  restricted  to  the  right  of  the  defendants,  under 
the  evidence,  to  appropriate  a  certain  amount  of  the  money  to  a  debt 
of  a  third  person,  such  appropriation  having  in  fact  taken  place,  the 
admission  or  rejection  of  evidence  on  other  questions,  and  the  refusal 
of  the  court  to  grant  a  non-suit,  were,  by  the  agi'eement,  rendered 
immaterial,  and  were  not  open  to  consideration  on  a  motion  for  new 
trial. 
8.  If  the  court,  in  ruling  out  evidence,  speaks  in  a  low  tone,  so  as  pos- 
sibly not  to  be  heard  by  the  jury,  the  objecting  counsel  should  re- 
quest that  the  ruling  be  repeated  in  a  tone  more  elevated  and 
distinct. 

4.  The  charge  of  the  court  as  set  out  in  the  bill  of  exceptions,  is  free 
from  substantia]  error,  and  reasonably  ample  and  minute.  While 
some  of  the  written  requests  to  charge  may  not  be  objectionable,  the 
refusal  to  charge  the  same,  in  view  of  the  charge  as  given,  is  not 
cause  for  new  trial. 

5.  It  is  error  not  to  charge  in  writing,  and  in  writing  only,  if  request 
De  made  ns  prescribed  in  §244  of  the  Code.  If  the  court  is  certain 
that  counsel  made  the  request  in  due  time,  and  is  not  certain  that  the 
request  was  subsequently  waived,  a  failure  to jcomply  is  the  denial 
of  a  clear  statutory  right,  and  a  new  trial  should  be  granted. 
Jackson,  J.,  dissented. 

Pleadings.  New  Trial.  Practice  in  the  Superior  Court 
Charge  of  Court.  Before  Judge  Crisp.  Sumter  Superior 
Court.     April  Term,  1878. 

West  brought  complaint  against  Wheatley  &  Co.,  alleg- 
ing that  they  received  from  him,  in  the  fall  of  1869  and 
spring  of  1870,  certain  cotton,  to  be  shipped  to  New  York 
and  sold  on  his  account,  they  undertaking  to  account  to  him 
for  the  proceeds  of  sale  after  deducting  expenses  and  com- 
missions ;  that  the  cotton  was  held  in  New  York  until  May, 
1871,  when  it  was  sold  by  order  of  plaintiff;  that  the  pro- 
ceeds, $7,000.00,  after  deducting  expenses  and  commissions, 
weiH?  received  by  Wheatley  &  Co.,  who  thereby  became 
liable,  and  promised  to  pay,  etc 

The  defendants  demurred  to  the  declaration.  The  de- 
murrer was  overruled.  They  then  pleaded  the  general 
issue.  After  the  evidence  for  the  plaintiff  was  closed, 
and  a  n^otion  for  non-suit  was  overruled,  the  defendants 
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pleaded  epecially  that  they  had  acconnted  to  plaintiff, 
before  suit  biought,  for  the  proceedB  of  the  cotton  ex- 
cept $136.86;  bIbo,  that  after  the  cotton  was  shipped,  but 
before  it  was  sold  hy  order  of  plaintiff,  the  latter  aji^reed 
with  defendants  that  thej  might  appropi-iate  tho  net  pro- 
ceeds of  eijjhteeu  bales  to  a  claim  which  they  held  against 
James  P.  West,  abrotherof  plaintiff,  amounting  to  $1,000.00, 
or  other  large  sum ;  that  the  amonnt  tlins  appropriated,  ad- 
ded to  what  they  bad  paid  the  plaintiff,  absorbed  the  en- 
tire net  proceeds,  except  the  sum  above  stated,  $136.86, 

The  case  proceeded,  and  various  rulings  were  made  by  the 
court  on  the  admission  of  evidence  as  to  the  amount  for 
which  defendants  were  liable,  when,  after  the  close  of  the 
testimony  of  the  first  witness  for  the  defendant,  counsel  for 
the  respective  parties  agreed  that  all  of  the  proceeds  had 
been  accounted  for  except  $750.00  appropriated  to  the  claim 
agaiuBt  James  P.  West,  and  that  the  inquiry  before  the  jury 
should  be  restricted  to  the  right  of  defendants  to  make  snch 
appropriation.  Thus  many  of  the  rulings  theretofore  made, 
and  complained  of  in  the  motion  for  new  trial,  became  im- 
material to  the  issue  into  which  the  case  was  thus  resolved. 
Upon  tills  issue  both  defendants  composing  the  firm  of 
Wheatley  &  Co.,  testified  emphatically  that  the  agreement 
Bet  np  in  the  last  plea  was  made  by  plaintiff,  and  that  under 
it  they  appropriated  the  net  proceeds  of  eighteen  bales  to 
the  indebtedness  of  his  brother  to  them.  This  was  as  posi- 
tively denied  by  plaintiff.  The  testimony  was  distressingly 
conflicting.  None  other  except  that  of  the  parties  interested 
was  introduced  on  this  issue. 

The  jury  found  for  the  plaintiff.  The  defendants  moved 
for  a  new  trial  upon  the  following,  amongst  other  grounds : 

1.  Because  the  court  overruled  the  demurrer  to  the  plain- 
tiff's declaration. 

2.  Because  in  excluding  certain  testimony,  injurious  to  the 
defendants,  the  court  spoke  in  a  tone  of  voice  "  which  might 
not  have  reached  the  jury,"  and  without  calling  their  atten- 
tion to  the  ruling,  and  also  failed  to  allude  to  it  in  his  charge. 
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3.  Because  the  court  erred  in  not  writing  out  and  read- 
ing his  charge  to  the  jury,  and  having  the  same  filed  with 
the  clerk  as  required  by  law  ;  the  request  so  to  do  having 
been  made  by  the  defendants  after  the  announcement  of 
"ready"  by  the  parties  and  before  any  evidence  was  offered. 

4.  Because  the  court  erred  in  charging  as  follows:  "If 
Mr.  Ham  West  entrusted  cotton  to  J.  W.  Wheatley  &  Co., 
to  be  sold  for  his  benefit,  they  are  accountable  to  him  for 
the  proceeds  of  that  cotton  ;  without  his  assent  they  coald 
not  appropriate  that  cotton  to  the  benefit  of  Pem  West,  or 
of  any  one  else,  no  matter  what  Mr.  Pem  West  might  have 
said.  Mr.  Ham  West,  himself,  must  have  assented  before 
there  could  be  any  such  appropriation  as  that  to  bind  Mr. 
Ham  West.  If  you  find  that  there  was  no  assent  by  Mr. 
Ham  West  to  the  appropriation,  that  will  end  your  delibera- 
tions in  this  case,  and  you  will  find  for  the  plaintiff." 

5.  Because  the  court  erred  in  charging  as  follows :  "  The 
defendants  claim  that  after  the  shipment  of  this  cotton  Mr. 
Pem  West,  the  brother  of  the  plaintiff,  told  them  that  he 
had  an  interest  in  that  cotton,  and  that  his  interest  might  go 
to  them  in  payment  of  a  debt  that  he  owed  them  ;  that  af- 
terwards they  reported  that  conversation  to  Ham  West,  and 
that  Ham  West  agreed  with  them  that  eighteen  bales  of 
that  cotton,  that  had  been  so  shipped,  should  be  used  by 
Wheatley  &  Co.,  for  the  benefit  of  Ham  West.  I  say  to 
you  this,  that  if,  after  that  cotton  was  shipped,  Mr.  Pem 
West  stated  to  Wheatley  &  Co.  that  he  had  an  interest  in 
that  cotton,  and  they  might  apply  his  interest  to  the  pay- 
ment of  his  debt,  and  afterwards,  and  before  the  sale  of  the 
cotton,  they  reported  that  fact  to  Ham  West,  and  if  he 
agreed  with  them  that  eighteen  bales  of  said  cotton  should  be 
appropriated  to  the  benefit  of  Pem  West,  and  Wheat- 
ley  &  Co.  went  forward  and  sold  that  cotton  and  appropria- 
ted eighteen  bales,  or  the  proceeds,  to  the  benefit  of  Pem 
West,  they  are  entitled  to  that  amount  as  a  credit  against 
Ham  West ;  and  in  my  judgment  that  is  true,  whether  there 
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has  been  any  proof  before  you  of  a  debt  of  J.  W.  Wheatley 
&  Co.  against  Pem  West  or  not.  Under  that  agreement,  in 
my  judgment,  Wheatley  &  Co.  would  be  responsible  o 
Pem  West  for  any  appropriation  which  they  may  have 
made  of  that  cotton.  If  they  appropriated  it  to  his  benefit 
they  must  account  to  him  for  it,  or,  in  other  words,  if  Mr. 
Ham  West  agreed  that  eighteen  bales  of  that  cotton  should 
go  the  benefit  of  Pem  West,  then,  if  Wheatley  &  Co.  sold 
it,  and  put  it  to  the  benefit  of  Pem  West,  it  was  no  concern 
of  Mr.  Ham  West  where  it  went.  K  he  assented  to  it  they 
must  account  to  Pem  West  for  it." 

6.  Because  the  court  erred  in  charging  as  follows :  "Eight 
here,  I  will  say  to  you  that  a  promise  to  pay  the  debt,  or  de- 
fault of  another  is  not  binding,  is  void,  unless  it  be  in  writing, 
with  certain  exceptions,  which,  in  my  view,  it  is  not  necessa- 
ry to  give  you  in  charc:e.  If  the  agreement  claimed  by  the 
defendants  existed,  and  Wheatley  &  Co.  sold  the  cotton 
and  appropriated  it  in  accordance  with  the  agreement,  that 
would  be  an  executed  contract,  executed  as  against  Ham 
West,  and  they  would  be  entitled  as  against  him  to  a  credit 
for  that  sum." 

7.  Because  the  court  erred  in  charging  as  follows :  "  Un- 
der our  law,  parties  are  competent  witnesses ;  they  are  al- 
lowed to  testify ;  it  is  your  duty  in  all  cases  to  reconcile 
the  testimony,  if  you  can  do  so.  The  law  imputes  perjury 
to  no  one,  and  juries  should  never  do  so  except  when  it  is 
unavoidable.  If  there  is  any  theory  that  can  be  adopted 
which  is  consistent  with  the  idea  that  all  the  witnesses  have 
spoken  the  truth,  that  is  the  theory  for  you  to  adopt.  When 
parties  are  witnesses,  you  are  to  pass  upon  it ;  that  is,  when 
witnesses  are  parties  to  the  suit  the  jury  are  to  judge  of  the 
degree  to  which  their  interest  affects  their  credibility*" 

8.  Because  the  verdict  was  contrary  to  the  charge  as  a 
whole. 

As  to  the  third  ground,  the  court  certified  that  at  the  open- 
ing of  the  case  defendant's  counsel  requested  that  the  charge 
be  reduced  to  writing ;  that  the  charge  was  not  written  be- 
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cause  the  court  was  of  the  impression  that  counsel  after- 
wards agreed  that  the  stenographer  should  take  it  down  as 
delivered ;  that  counsel  does  not  recollect  nch  agreement, 
and  the  court  is  not  certain  that  he  made  it ;  that  the  charge 
was  taken  down  verbatim  by  the  stenographer,  copied  and 
delivered  to  counsel.  The  motion  for  new  trial  contains 
every  material  portion  of  the  charge,  and  in  the  order  given. 
The  requests  are  deemed  immaterial  to  the  decision,  and 
therefore  omitted. 

The  motion  was  overruled,  and  the  defendants  excepted. 

S.  C.  Elam,  for  plaintifiEs  in  error,  cited  as  follows :  De- 
murrer, Code,  §§3760  et  seq.  Ruling  in  low  voice,  31  Ga.^ 
127.  Written  charge,  58  Qa,^  573.  Charge  and  refusals, 
58  Oa,,  597  ;  59  lb.,  54;  54 /J.,  59  ;  58  lb,  564;  54  /J., 
134 ;  39  /J.,  586 ;  57  lb.,  497.  Credibility  of  witness,  10 
Ga.,  153,  148  ;  59  lb.,  559 ;  Code,  §3757. 

N.  A.  SMriH,  for  defendant,  cited  as  follows:  Errors 
previously  committed  cured  by  agreement  as  to  amount 
due,  51  Ga.,  528  ;  57  /*.,  469;  69  lb.,  812.  Credibility  of 
parties  for  jury,  41  Ga.,  604;  42  lb.,  64;  43  lb.,  282; 
49  lb.,  473 ;  51  lb.,  174  ;  55  lb.,  449 ;  57 lb.,  117.  Indis- 
tinct ruling,  counsel  should  call  attention  to,  20  Ga.,  523 ;  26 
lb.,  374  ;  35  lb.,  241.  New  trial  not  change  verdict,  65 
Ga.,  208:  Charge,  55  Ga.,  317;  57  lb.,  117;  68  lb.,  606. 

Bleckley,  Justice. 

1,  2,  3,  4.  The  numerous  points  made,  down  to  the  de- 
livery of  the  charge  of  the  court,  and  in  respect  to  the  con- 
tents of  the  charge  itself,  are  insufficient  to  shake  the  judg- 
ment. The  declaration  sets  forth  a  cause  of  action.  The 
agreement  of  the  parties  put  out  of  the  case  all  queetions 
of  fact,  except  the  controversy  in  regard  to  the  right  of 
the  defendants  to  appropriate  a  certain  part  of  the  money 
to  a  debt  due  them  from  the  plaintiffs  brother.  They 
made  the  appropriation :   if  with  right,  they  are  protected  ; 
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if  withoQt  right,  the  plaintiff  onght  to  recover.  The 
charge  of  the  court,  as  Bet  ont  in  the  bill  of  exceptions,  is 
reasonably  ample  and  minute,  and  contains  no  snbetantial 
error.  It  covers  the  case  so  fully  that,  wliile  some  of  the 
written  reqneeta  to  charge  seem  unobjectionable,  tlie  refusal 
to  incorporate  them  a«  a  part  of  the  charge  is  not  cause  for 
a  new  trial.  The  low  tone  of  the  court  in  ruling  ont  testi- 
mony, was  not  a  matter  to  be  passed  over  by  counsel  at  the 
time  without  remark,  and  afterwards  hronght  up  as  causo 
for  a  new  trial.  The  low  tone  of  a  witness  in  delivering 
testimony  might  as  well  be  thns  passed,  and  then  com- 
plained of.  If  the  parties  or  their  counsel,  want  higher 
tones,  they  must  call  for  them,  and  not  seem  to  acquiesce 
in  those  which  tliey  deem  too  faint  and  indistinct.  Besides, 
suppose  a  tone  in  the  snperior  court  to  have  a  wrong  pitch, 
how  are  we  to  review  it  ?  We  are  not  sure  that  mere  sound 
is  amenable  to  a  writ  of  error.  Perhaps,  with  the  aid  of 
score  and  scale,  as  in  music,  it  mi^Kt  be  brought  before  us 
and  take  its  chances  for  reversal  or  afRrmance. 

2.  The  Code  entitles  the  counsel  of  either  party,  on  the 
final  trial  of  a  civil  case,  to  request  tiiat  the  charge  of  the 
court  to  the  jury  be  delivered  in  writing,  and  to  have  it  so 
delivered.  In  this  case  the  request  was  made,  and  the 
conrt  failed  to  comply  with  it,  being  under  the  impression 
that  the  reqneat  waa  waived.  What  produced  this  impres- 
sion is  not  stated,  and  it  seems  that,  though  the  request 
itself  was  an  absohite  certainty,  the  supposed  waiver  of  it 
waa  altogether  uncertain.  A  doubtful  waiver  cannot  de 
feat  a  right  which  has  become  vested  to  the  exclusion  of  all 
doubt.  The  request  came  in  due  time,  and  was  express. 
Unless  it  was  expressly  waived  or  withdrawn,  the  court 
should  have  complied  with  it.  Not  to  comply  was  the 
denial  of  a  clear  statutory  right ;  how  clear,  can  be  seen  by 
a  mere  glance  at  sections  244  and  245  of  the  Code,  which 
read  aa  follows:  "The  judges  of  the  superior  courts  of 
this  state  shall,  in  all  cases  of  felony,  and  on  the  final  or 
appeal  trial  of  all  civil  cases  tried  before  theui,  give  their 


408  SUPREME  COURT  OF  GEORGIA. 


Wbeatley  A  Co.  «#.  Wett. 


charges  to  tbejury  in  writing;  that  is  to  say, shall  write  out 
their  charges  and  read  the  same  to  the  jury,  when  the  coun- 
sel for  either  party  shall  require  thetn  to  do  so ;  and  that 
it  shall  be  error  for  such  judge  to  give  any  other  or  addi- 
tional charge  than  that  so  written  out  and  read.  The  charge 
so  written  out  and  read  as  aforesaid,  shall  be  filed  with  the 
clerk  of  the  court  in  which  the  same  was  given,  and  shall 
be  accessible  to  all  persons  interested  in  the  same ;  and  the 
clerk  shall  give  certified  copies  thereof  to  any  person  apply- 
ing for  the  same,  upon  the  payment  of  the  usual  fee." 

These  sections  of  the  Code  stand  as  a  kind  of  constitu- 
tional law  between  bench  and  bar.  They  entitle  the  coun- 
sel to  have  the  written  word,  instead  of  oral  tradition. 
They  provide  for  preserving  and  handing  down  the  word 
as  a  sure  and  enduring  memorial  of  what  was  actually  de- 
livered. There  is  to  bo  no  controversy  over  the  text  of  the 
charge ;  no  uncertainty  as  to  what  revelation  fell  from  the 
bench  into  the  jury  box.  The  judge  is  not  to  speak,  but  to 
read ;  and  when  his  manuscript  is  exhausted  he  is  to  be- 
come silert.  It  would  seem  that  if  counsel  cannot  depend 
upon  the  guaranty  afforded  them  by  these  sections  of  the 
Code,  they  can  depend  upon  no  promise  made  to  them  in 
the  law.  If  they  cannot  get  a  written  charge,  what  can 
they  get  ?  What  are  they  to  trust  in  the  whole  compass  of 
the  statutes,  if  they  are  to  be  disappointed  when  they  cite 
such  peremptory  language  as  that  found  in  these  two  sec- 
tions ?  The  judge  has  no  discretion ;  he  must  write  out 
his  charge  and  read  it  to  the  jury,  and  he  must  not  "give 
any  other  or  additional  charge."  88  <?a.,  304 ;  54  /J., 
231;  65  /J.,  208;  57  /ft.,  285,  (18).  As  to  substituting 
stenographic  reporting  in  place  of  first  writing,  and  then 
reading  the  charge  as  written,  that  is  for  the  general  as- 
sembly, and  not  for  the  judiciary ;  and,  as  to  there  being 
no  complaint  that  the  charge  was  not  correctly  reported,  it 
cannot  be  that  in  order  to  get  a  written  charge,  when  any 
other  is  positively  forbidden  by  statute,  the  plaintiff  in 
error  must  show  or  suggest  that  the  oral  charge  was  not 
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by  the  reporter.  The  complaint  is 
liarge  was  illegal  because  the  case  was 
•ge,  and  no  other.    Wliat  objection  to 

tJian  that  every  syllable  of  it  was  de- 
law!  Of  course,  no  mural  blame  at- 
ig  jndge  for  the  erroneous  delivery. 
ipression  which  juatitied  him  morally, 
lo  BO  legally  if  the  source  of  it  could 
eoold  be  traced  back  to  any  actual 

counsel,  the  whole  point  would  dis- 


stice,  concurred,  stating  that  if  the  evi- 
iderated  in  favor  of  the  verdict,  he 
ed  to  reverse,  notwithstanding  the 
I  court  in  failing  to  reduce  the  charge 
e  evidence  is  nicely  balanced,  he  con- 
of  reversal  for  the  error  aforesaid. 

entiDg. 

g  judge,  in  not  delivering  his  charge 
the  impression  that  the  request  of 
r  it,  had  been  withdrawn,  and  where 
divered  in  parol,  was  taken  down  by 
he  court,  verbatim  et  literatim,  and 
that  it  was  not  taken  down  fully  and 
5  there  is  no  other  valid  ground  for  a 
tence  that  the  plaintiffs  in  error  were 
I  of  the  judge  to  do  the  mere  mannal 
his  charge,  instead  of  letting  the  sten- 
he  spoke  it,  I  liold  that  the  jndg- 
r  court  overruling  the  motion  for  a 
o  be  reversed,  and  I  dissent  from  the 
rt  reversing  said  judgment. 
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Doyle  vs  Martin. 

1.  Where  an  account  for  less  than  one  hundred  dollars  is  set  apart  by 
the  appraisers  to  the  widow  as  her  twelve  months'  support,  she  has 
sufficient  title  thereto,  from  the  time  the  appraisers  make  their 
return  to  the  ordinary,  to  maintain  an  action  on  the  account  in  her 
own  name.  She  need  not  wait  until  the  time  allowed  bv  §2573  of 
the  Code  for  filing  objections,  has  expired. 

2.  In  a  suit  on  the  account,  against  the  debtor,  the  widow  is  a  compe- 
tent witness  in  her  own  behalf. 

3.  The  verdict  is  not  contrary  to  law  or  evidence. 

A'dministrators  and  executors.  Year's  support.  Actions. 
Witness.  New  trial.  Before  Judge  Bios.  Habersham 
Superior  Court.     April  Term,  1878. 

On  May  4th,  1877,  Mrs.  Martin  brought  suit  against 
Doyle,  in  the  county  court  of  Habersham  county,  on  an 
account  in  favor  of  her  deceased  husband,  for  twenty-six 
and  a  half  days  work,  at  $2.50  per  day.  A  non-suit  was 
rendered,  and  the  case  carried  by  appeal  to  the  superior 
court.  Upon  the  trial  in  the  last  mentioned  court,  the  tes- 
timony was,  in  substance,  as  follows  : 

It  was  admitted  that  the  account  had  been  set  apart  by 
appraisers  to  plaintiff  as  her  twelve  months'  support,  in 
March,  1877. 

The  plaintiff  testified  that  her  husband  did  the  work,  and 
that  his  services  were  worth  $2.50  per  day  ;  that  he  was  a 
carpenter ;  that  the  work  was  completed  in  December,  1876. 

To  the  plaintiff 's  competency  as  a  witness,  it  was  objected 
by  the  defendant,  that  as  he  was  disqualified  on  account  of 
the  death  of  her  husband,  she  was  also.  This  objection  was 
overruled. 

At  the  close  of  plaintiff's  testimony,  defendant  moved 
f or  a  non-suit,  because  the  evidence  disclosed  that  six  months 
had  not  elapsed  since  the  account  had  been  set  apart  to  her 
by  appraisers,  before  the  commencement  of  this  suit.  This 
motion  was  also  overruled. 

W.  H.  Griggs  testified  that  he  was  working  with  Martin 
every  day  during  the  time  that  the  labor  was  performed 
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here  saed  for ;  that  he  called  on  Martin  for  a  settlement  for 
work  which  he,  witness,  had  done  for  him  some  time  before  ; 
that  he  foand  defendant  and  Martin  ''  on  a  settlement ''; 
that  he  waited  at  the  door  until  the  settlement  was  con- 
claded,  when  Martin  came  out  and  showed  him  '^  a  little 
paper  which  he  said  was  an  order,  or  due-bill,  or  something 
of  that  kind,  for  $5.00,"  and  that  it  represented  the  remain- 
der after  a  settlement ;  thinks  this  occurred  on  Christmas- 
day,  1876 ;  that  Maj.  Hamilton  was  present  at  settlement. 
The  jury  found  for  the  plaintiff.  The  defendant  moved 
for  a  new  trial  because  the  court  erred  in  overruling  the 
motion  for  a  non-buit,  in  holding  plaintiff  to  be  a  competent 
witness,  and  because  the  verdict  was  contrary  to  the  law  and 
the  evidence.  The  motion  was  overruled,  and  the  defend- 
ant excepted. 

C.  H.  Sutton  ;  G.  M.  Nethbrland,  for  plaintiff  in  error. 
M.  G.  BoTD,  for  defendant 

Blscklet,  Justice. 

1.  The  law  allows  the  family  of  a  deceased  person  a  year's 
support  out  of  his  estate,  the  amount  to  be  fixed  by  apprais- 
ers ;  but  by  §2671  of  the  Code,  '*  The  provision  set  apart  for 
the  family  shall,  in  no  event,  be  less  than  the  sum  of  one 
hundred  dollars,  and  if  it  shall  appear  upon  a  first  appraise- 
ment of  the  estate,  that  it  does  not  exceed  in  value  the  sum 
of  five  hundred  dollars,  it  shall  be  the  duty  of  the  appraisers 
to  set  apart  the  whole  of  said  estate  for  the  support  and 
maintenance  of  such  widow  and  child  or  children,  or  if  no 
surviving  widow,  to  the  lawful  guardian  of  the  child  or  chil- 
dren, for  their  benefit."  In  the  present  case,  the  whole 
amount  set  apart  may  have  been  less  than  one  hundred  dol- 
lars ;  for  the  account  against  Doyle  was  for  but  sixty-six 
dollars  and  twenty-five  cents,  and  it  does  not  appear  what, 
if  anything,  was  set  apart  besides  this  account.  There  is  no 
evidence  of  the  value  of  the  estate,  and  the  inference  is 
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warranted  that  the  whole  estate  was  included  in  the  year's 
allowance.  It  was  proved  on  the  trial  of  this  case  that  Mrs. 
Martin  was  the  widow  of  deceased,  and  there  was  no  plea 
or  evidence  to  the  contrary.  So  far  as  appears  she  consti- 
tuted the  entire  family,  there  being  no  evidence  that  her 
hnsband  left  any  children.  Now,  as  it  was  not  disputed 
that  Mrs.  Martin  was  the  widow,  and  as  the  law  entitled  her 
to  at  least  one  hundred  dollars  as  a  year's  support,  and  this 
amount  was  not  exceeded,  not  even  equaled,  by  the  account 
against  Doyle,  the  provision  for  objections  and  appeal,  made 
by  section  2573  of  the  Code,  was  not  necessarily  applicable. 
That  section  of  the  Code  reads  as  follows : 

''  It  shall  be  the  duty  of  the  appraisers  to  make  a  schedule 
of  the  property  set  apart  by  them,  and  return  the  same,  under 
their  hands  and  seals,  to  the  ordinary,  within  three  months 
from  the  date  of  their  action,  to  which  return  objections 
may  be  filed  by  any  person  interested,  at  any  time  within 
six  months  after  the  filing  of  the  same  in  office,  and  if  no 
objections  are  made,  or,  if  made,  are  disallowed,  the  ordina- 
ry shall  record  the  return  so  made  in  a  book  to  be  kept  for 
this  purpose ;  if  an  appeal  be  taken,  pending  the  appeal  the 
family  shall  be  furnished  with  necessaries  by  the  represen- 
tative of  the  estate," 

It  could  not  have  been  intended  that  a  widow  should  not 
receive  as  much  as  one  hundred  dollars  of  her  husband^s  es- 
tate, whether  there  were  objections  or  not,  for  if  the  estate 
is  worth  that  sum  or  more,  it  is  the  mvnimum  of  her  allow- 
ance— the  very  least  that  can  be  assigned  to  her.  To  com- 
pel her  to  wait  six  months  to  see  whether  some  mere  formal 
objection  is  not  presented,  would  be  the  extreme  of  legal 
ceremonionsness.  There  is  no  danger  that .  Mr.  Doyle  will 
ever  have  to  answer  to  Mr.  Martin's  administrator  for  this 
account,  so  far  as  the  record  before  us  discloses.  If  the  spe- 
cial facts,  for  any  reason,  made  a  case  of  danger,  lie  ought 
to  have  presented  them  by  plea,  and  supported  the  plea  by 
evidence. 

2.  That  Mrs.  Martin  was  a  competent  witness  is  as  free 
from  doubt  as  anything  is. 


3UST  TEEM,  1878. 


tj  Scbool  CommlH 


uld  bave  been  different  nnder  the  e\ 
might  hare  drawn  t)ie  inference  of  pa 
the  acount,  from  the  teetimonj  of  tl 
,  but  they  were  not  constrained  to  < 
they  noticed  that  the  witnees  was  n 
of  the  eettlemont,  and  that  Major  Hati 
;nt,  was  neither  piodnced  nor  accounts 
o  presided  at  the  trial  was  satisfied  wit 
leave  it  to  stand.  We  find  no  plea  < 
)rd. 
id. 


Beck,  County  School  Commissioner, 
al.,  respondents. 

u  prarldendillr  prcraited  rrom  pmldlng  In  tbla  cu«.] 

trustees  chosen  by  the  teacher  and  his  patro 
'Stem  established  by  the  couDty  board  of  ed 
le  teacher  for  cruel  treatmeat  to  pupils,  ai 
'  was  brought  by  the  lencher  before  the  bou 
vidence  on  both  sides,  approved  the  action 
ed  an  order,  not  revoking  bis  license,  but  su 
Itely  as  a  teacher  at  that  particular  place,  tl 
1  was  upon  a  matte:'  o(  "  local  controversy 
tructloD  or  administration  of  the  school  law 
iled  from,  was  binding  upon  all  the  partic 

leSance  of  such  decision,  and  pending  a  pe 
l-house  acquired  by  force,  do  right  whatev 
.lion  out  of  the  public  school  fund. 

k>1b.  Before  Judge  Lesteb.  Lumpki 
pril  Term,  1878. 

1  in  the  first  head-note,  it  ie  only  nece 
ce  applied  for  a  mandaviua  against  tli 
iesioner  and  the  board  of  education  < 
qeiring  them  to  audit  his  aceount  fc 
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teaching  and  to  pay  him  his  pro  rata  oat  of  the  public 
«chool  fund. 

The  writ  was  refused,  and  the  relator  excepted. 

Mableb  &  Pbyeb  ;  J.  N.  Dobset,  for  plaintiff  in  error, 
cited  Code,  §§1257, 1261,  1262,  1263, 1265;  59  Oa.,  318; 
acts  of  1877,  p.  118. 

W.  P.  Pbioe,  for  defendants,  cited  Code,  §§1268,  1259, 
1263. 

Blsoklet,  Justice. 

It  appears  from  the  record,  that  as  far  back  as  the  year  1873, 
the  county  board  of  education  in  and  for  Lumpkin  county, 
going  beyond  the  letter  of  the  public  school  law  as  it  then 
stood,  established  a  system  of  local  trustees  in  each  school 
district  of  the  county.   Under  this  system  two  trustees  were 
chosen  by  the  patrons  and  one  by  the  teacher,  and  these 
three  had  the  immediate  superintendence  of  the  school. 
The  system  was  continued  in  force  up  to,  and  including, 
the  year  1876.    In  this  last  year,  the  trustees  for  one  of  the 
school  districts  investigated  some   alleged  misconduct    of 
their  teacher,  and  dismissed  him.     He  complained  to  the 
county  board  of  education,  and  urged  them  to  meet  and  re- 
verse the  action  of  the  trustees.     The  board  met  according- 
ly, heard  evidence  on  both  sides,  reduced  it  to  writing,  and 
had  it  recorded  in  their  book  of  minutes.     The  evidence 
tended  to  show  that  the  teacher  had  been  guilty  of  harsh 
and  cruel  treatment  to  more  than  one  of  his  pupils.     The 
board,  finding  that  the  charges  were  sustained,  approved  the 
action  of  the  trustees,  and  therefore  passed  an  order  dis- 
missing him  from  his  position  as  teacher  of  that  particular 
school.    Being  willing  that  he  should  find  employment,  if 
he  could,  in  some  other  locality,  they  did  not  attempt  to 
revoke  his  license.    The  house  in  which  he  had  tanj^ht  was 
immediately  closed  by  the  trustees,  and  it  remaiued  closed 
about  three  weeks.     After  this  interval  the  teacher,  with 
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the  consent  of  leea  than  a  majority  of  his  patrons,  and  withi- 
ont  the  cODScnt  of  the  trastees,  "violently,  forcibly  and  ille- 
gally"  took   possession   of   the   hoQBe,  first   having   gone 
tiiroQgh  the  form  of  appointing  three  other  tmstees.     He 
then  tanght  ont  the  remainder  of  his  original  term  of  three 
months.     Ilis  compensation  out  of  the  public  school  fund, 
pro  rata  with  other  teachers,  for  teaching  done  after  this 
violent  entry,  is  the  pecuniary  subject  matter  of  the  present 
litigation.     His  right  to  be  paid  what  he  had  earned  up  to 
the  time  of  hie  dismiesal,  was  expressly  recognized  by  the 
board  when  the  order  of  dismissal  was  passed,  and  has  not 
since  been  controverted.    He  claims  to  be  paid  jost  as  if 
there  had  been  no  interrnption  in  the  progress  of  his  school, 
and  no  adverse  decision  on  bis  right  to  teach  at  that  place. 
1.  The  act  of  1872  (Code,  §1259)  declares  that  "the 
county  board  of  education  shall  constitute  a  tribunal  for 
hearing  and  determining  any  matter  of  local  controversy  in 
reference  to  the  construction  or  administration  of  the  school 
law,  with  power  to  summon  witnesses  and  take  testimony, 
if  necessary ;  and  when  they  have  made  a  decision,  said  de- 
cision shall  be  binding  upon  the  parties  to  the  controversy : 
her  of  the  parties  shall  have  the  right 
state  school  commissioner,  and  said  ap- 
le  through  the  county  commissioner  in 
distinctly  set  forth  the  question  in  dis- 
of  the  county  board,  and  the  testimony  as 
be  parties  to  the  controversy,  or  if  they 
I  the  testimony,  as  reported  by  the  corn- 
case  befcre  us  is  one  in  which  the  teach- 
the  controversy  before  the  ebuntj  board 
had  it  determined.     As  the  decision  was 
ight  have  taken  an  appeal  to  the  state 
ler,  but  this  he  did  not  think  proper  to 
jrsy  was  undoubtedly  local-— confined  to 
nd  the  one  school ;  and  that  it  involved 
ion  and  administration  of  the  school  law, 
)tful.      It  presented  two  questions  :  first, 
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whether  the  teacher  was  guilty  of  the  alleged  miecoDduct! 
and,  secondly,  whether,  if  he  was,  he  shoald  be  dismissed  ? 
The  trustees,  after  investigation,  took  the  affirmative  of 
both  these  questions ;  and,  moreover,  whether  rightfully  or 
wrongfully,  they  treated  themselves  as  competent  to  dismiss 
him,  and  acted  accordingly.  At  the  instance  of  the  teacher, 
and  with  notice  to  the  trustees  9&  the  adverse  party,  the  con- 
troversy in  all  its  branches  was  re-opened  and  re-examined 
before  the  county  board,  and  that  board,  besides  approving 
the  action  of  the  trustees,  strengthened  it,  so  far  as  they 
could,  by  themselves  passing  an  order  of  dismissal.  Kow, 
let  it- be  conceded  that  the  board  erred,  what  was  the  teach- 
er's remedy  ?  It  was  an  appeal  to  the  state  school  commis- 
sioner. But  as  he  took  no  appeal,  he  was  concluded.  To 
reach  this  result,  it  is  not  necessary  to  hold  that  the  scheme, 
in  which  the  teacher  as  well  as  the  board  co-operated,  of 
having  local  trustees,  was  within  the  purview  of  the  public 
school  law,  as  the  law  stood  prior  to  the  act  of  1877.  So 
far  as  this  question  is  now  involved,  it  was  incidental  to  the 
main  controversy,  and  would  have  been  passed  upon  by  the 
state  school  commissioner  if  an  appeal  to  him  from  the  de- 
cision of  the  board  had  been  prosecuted.  The  teacher 
helped  to  bring  the  trustees  into  existence,  then  got  into  a 
dispute  with  them,  then  referred  that  dispute  to  the  county 
board,  and  iSnally,  without  carrying  his  case  further,  deter- 
mined to  stand  out  against  the  decision  of  both  the  trustees 
and  the  board.  Had  he  taken  no  part  in  appointing  the 
trustees,  had  they  been  mere  usurpers,  and  had  the  board 
been  only  a  board  of  arbitration,  yet  his  own  voluntary  ref- 
erence of  the  dispute  to  the  board,  and  their  investigation  of 
it  at  his  request,  ought  to  entitle  the  decision  which  they 
rendered  to  at  least  the  weight  of  an  award  by  arbitrators. 
2.  By  a  tribunal  of  his  own  seeking  the  teacher  was  dis- 
missed, after  having  been  previously  dismissed  by  the  trus- 
tees. For  three  weeks  he  submitted,  and  then,  having 
strengthened  himself  for  action  as  best  he  could,  he  re-es- 
tablished himself  in  the  house  by  a  violent  entry,  and  re- 
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Teach  he  wonid,  and  teach  he  did,  at  that 
f  the  tnisteea  and  of  the  board.  He  or- 
inet  of  trustees,  and  finished  his  term, 
iring  this  period  of  open  insubordination 
the  board,  the  board  and  the  county  com- 
to  recognizu  as  a  charge  upon  the  pnbliu 
did  not  err  in  refusing  to  constrain  them 


1  vs.  Thb  State  of  (teoboia. 

ms  pcoTldcDtlally  prevented  from  presiding  In  tbis  cue  ] 

ode  makes  it  penal  to  carry  about  the  person, 
inoer  and  tMj  exponed  to  view,  ang  piatol  ex- 
Utol.  The  main-spring  being  disabled  so  as  to 
if  the  weapon  impossible  in  tfae  ordinary  mode 
is  no  excuse  or  juetiflcation. 

Carrying  concealed  weapons.  Before 
•ke  County.     At  Chambers.    December 


nvicted  in  the  connty  court  of  Clarke 
a  piatol  concealed  about  liis  person.  It 
lat  he  had  a  pistol  concealed  about  hi 
!,  but  it  was  shown  that  tlic  main-sprir 
ken,  rendering  a  discharge  in  the  ore 
ing  a  pistol  impossible.  Relying  upc 
(lied  for  the  writ  of  certiorari.  Judj 
ction  the  petition,  and  he  excepted. 

,  for  plaintiff  iu  error. 

ounty  solicitor,  by  T.  W.  Rocker,  t 
lop  OD  Stat.  Crimes,  §  791 ;  46  Ala.,  88. 
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Williams  v$.  The  State. 

Bleckley,  Justice. 

Section  4527  of  the  Code  reads  as  follows  :  "  Any  per- 
son having  or  carrying  about  his  person,  unless  in  an  open 
manner  and  fully  exposed  to  view,  any  pistol,  (except  horse- 
man's pistols,)  dirk,  sword  in  a  cane,  spear,  bowie-knife,  or 
any  other  kind  of  knives  manufactured  and  sold  for  the  pur- 
pose of  offense  and  defense,  shall  be  guilty  of  a  misdemeanor, 
etc."  What  is  the  meaning  of  "  any  pistol  f  This  is  the 
sole  question.  "  The  ordinary  signification  shall  be  applied 
to  all  words,  except  words  of  art,  or  connected  with  a  par- 
ticular trade  or  subject-matter,  when  they  shall  have  the 
signification  attached  to  them  by  experts  in  such  trade,  or 
with  reference  to  such  subject  matter."  Code,  §4.  Pistol 
is  a  word  in  general  use  by  the  whole  population,  and  is 
consequently  to  be  understood  in  its  ordinary  signification. 
With  this  as  a  standard,  any  object  which  would  usually  be 
called  a  pistol  in  speaking  of  it,  is  a  pistol.  An  object  once 
a  pistol  does  not  cease  to  be  one  by  becoming  temporarily 
inefiicient.  Its  order  and  condition  may  vary  from  time  to 
time,  without  changing  its  essential  nature  or  character.  Its 
machinery  may  be  more  or  less  perfect ;  at  one  time  it  may 
be  loaded,  at  another  empty ;  it  may  be  capped  or  uncapped  ; 
it  may  be  easy  to  discharge  or  difficult  to  discharge,  or  not 
capable,  for  the  time,  of  being  discharged  at  all ;  still,  while 

it  retains  the  general  characteristics  and  appearance  of  a  pis. 
tol,  it  is  a  pistol,  and  so  in  common  speech  would  it  be  de 
nominated.  If  a  pistol  in  the  ordinary  sense  of  the  term, 
and  not  of  that  class  known  as  horseman's  pistols,  it  cannot 
lawfully  be  carried  about  the  person,  unless  in  an  open  man- 
ner and  fully  exposed  to  view.  The  main-spring  being  dis- 
abled, BO  as  to  render  a  discharge  of  the  weapon  impossible 
in  the  ordinary  mode  of  using  firearms,  is  no  excuse  or  jus: 
tification,  concealment  in  carrying  being  interdicted  by  the 
statute  whether  the  machinery  of  the  lock  be  sound  or  un- 
sound. In  this  ruling  we  decide  differently  from  what  was 
held  by  the  supreme  court  of  Alabama  on  a  similar  point, 
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),  46  Ala.,  88  ;  but,  while  we  regret  to 
precedent  against  us,  we  have  csonvic- 
meaning  and  policy  of  our  Btatate 
iaive. 


''oBD  vs.  Holmes. 

]rlsdictioa  to  order  the  represeotatives  of  ■ 
nite  title  to  laod,  except  od  the  petition  of 
r  titles,  who  hu  complied  with  its  coaditioDB. 

ig  to  be  signed  by  the  complain  Ant,  contaln- 
irj  to  his  title  to  the  land  in  dispute,  are  put 
adant,  on  prima  fade  evidence  of  the  hand- 
nt  is  not  a  competent  witness  to  disprove 
e  title  on  which  he  relies  has  its  root  in  an 
ly  bim  with  a  person  who  is  dead  at  the  time 

being  in  poHseBBloii  of  the  premises  under 
«  of  the  deceased,  and  the  main  qnestion  in 
ither  the  deceased  was  seized  of  the  land  at 
<T  whether  he  had  passed  title,  legal  or  eqai- 
ot.    Compare  44  Go.,  46. 

cannot  twthe  foundation  of  a  prescription, 
md  actual  notice  to  the  other  party."  Code, 
juallj  to  seven  years  wilh  color,  or  twenty 
aiding  under  an  executory  contract  of  pur- 
,  has  a  permissive  possession  only,  until  bis 
lerformed,  or  until  a  conveyance  is  executed 

one  of  the  jurors  went  bum  and  to  the  court, 
"EKT  v'^  ^^^  prevailing  party,  is  no  ground 
Q  being  neighbors  residing  in  the  country, 
opening  of  the  term,  pre-«Tranged  tttat  mode 
For  economy  and  convenience,  and  it  appear- 
nversatioQ  touching  the  case  while  the  trial 

I  amendable  at  any  time  while  the  motion  for 
especially  where  the  omitted  evidence  is  in 
ch  as  tke  answers  to  interrogatories. 
>r  the  movant  be  atment  without  leave,  when 
a  called  in  its  order,  the  court  may  hear  and 
though  udvlsed  of  an  agreement  entered  into 
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between  the  absent  counsel  and  the  attorney  of  the  opposite  party 
for  postponing  the  hearing  until  some  time  in  vacation.  The  court 
is  not  bound  to  conform  to  the  private  arrangements  of  counsel  in 
the  conduct  of  business;  certainly  nut  where  such  arrangements 
contemplate— not  a  continuance  from  one  term  to  another,  but  from 
open  court  to  chambers. 
7.  In  revising  the  motion  for  a  new  trial,  the  judge  may  make  such 
notes  in  the  margin  as  he  thinks  proper,  in  explanation,  or  even  in 
vindication  of  his  rulings. 

Administratore  and  executors.  Ordinary.  Title.  Wit- 
ness. Evidence.  Prescription.  Jurors.  New  trial.  Prac- 
tice in  the  Superior  Court.  Before  Judge  Hall.  Pike 
Superior  Court.     April  Term,  1875. 

On  the  9th  day  of  February,  1874,  the  complainant, 
Ford,  filed  his  bill  against  the  defendant,  Holmes,  alleg- 
ing that  about  the  year  i850  or  1851,  he  bought  of  his 
uncle,  Castleberry,  the  south  half  of  lot  of  land  number 
three,  in  the  eighth  district  of  originally  Monroe,  now 
Pike  county,  containing  one  hundred  and  one  and  a  quar- 
ter acres,  more  or  less — went  into  possession  thereof,  and 
cleared  a  plantation  and  built  houses  therefor,  and  from  time 
to  time  made  payments  thereon  till  about  the  year  iS^S  or 
1859,  when  he  paid  up  the  whole  amount  due  on  said  pur- 
chase ;  that  owing  to  the  fact  that  said  Castleberry  lived  at 
a  considerable  distance  from  complainant,  ho  failed  to  obtain 
a  deed  to  said  land,  but  that  he  had  been  continuously  in 
possession  of  said  land  from  the   time  of  said  purchase. 

That  Castleberry  died  about  the  year -,  without  having 

made  him  a  deed,  and  that  Holmes  made  an  affidavit 
under  the  statute  for  evicting  intruders,  in  the  year  1873; 
that  complainant  made  a  counter-affidavit,  and  soon  af- 
ter defendant,  commenced  an  action  of  ejectment  against 
him,  and  he  being  ignorant  of  the  law  and  the  nature 
and  character  of  suits,  thought  it  was  part  and  par- 
cel of  the  first  proceeding.  That  he  employed  D.  K.  Mar- 
tin, Esq.,  giving  him  a  copy  of  the  ejectment  suit  which 
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had  been  served  on  him.  That  said  attorney  filed  a  plea  at  the 
first  term  (April  tenn,  1873),  in  the  ejectment  case,  not  know- 
ing that  there  was  such  a  proceeding  as  the  summary  process 
by  afSdavit;  that  at  the  adjourned  term,  held  in  July,  said 
case  being  called  and  no  one  being  present  to  represent  com- 
plainant, the  counter-afiidavit  was  dismissed  for  insufilciency 
or  informality,  and  an  order  taken  that  the  sheriflE  proceed 
to  dispossess  complainant,  and  that  the  sheriff  went  to  his 
home  while  he  was  absent,  and  put  his  family  and  all  his 
goods  out  of  his  house.  That  complainant  then  made  an 
affidavit  to  have  defendant  turned  out  as  an  intruder,  and 
defendant  made  a  counter-afiidavit.  That  complainant 
then  commenced  a  proceeding  before  the  ordinary  of 
said  county  to  compel  said  Holmes  and  his  wife,  M.  C. 
Holmes,  and  C.  D.  Castleberry,  widow  of  William  Castle- 
berry,  as  administrator  and  administratrix  of  said  Castle- 
berry, to  make  a  title  to  complainant,  conveying  said 
land  to  him ;  that  at  the  hearing  before  aaid  ordinary,  at 
the  November  term,  1873,  said  persons  failing  to  show 
cause  why  they  should  not  make  title,  the  said  ordinary 
passed  an  order  requiring  them  to  make  a  title  to  complainant. 
Complainant  also  alleged  that  defendant  was  committing 
waste,  having  cut  down  the  timber  on  thirty  acres  of  said 
land,  and  was  still  cutting  and  hauling  it  off  and  cording  it 
along  the  Macon  &  Western  Railroad,  about  one  mile  from 
Milner,  for  the  purpose  of  selling  the  same — that  he  was 
also  hauling  it  to  Barnesville.  That  defendant  was  insolvent, 
and  the  damage  was  irreparable.  Complainant  prayed  an 
injunction,  restraining  him  from  cutting  and  selling  the 
wood,  until  the  right  of  possession  could  be  adjudicated,  and 
waived  answer. 

Complainant  filed  an  amendment  to  his  bill,  on  the  23d  of 
May,  1874,  alleging  that  he  was  apprehensive  that  the  pro- 
ceeding by  affidavit  to  evict  the  defendant  was  not  as  full, 
complete  and  adequate  a  remedy  as  the  case  required,  and 
to  avoid  a  multiplicity  of  suits  by  bringing  an  action  of 
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ejectment,  or  some  other  proceeding,  to  recover  the  pretnises 
in  dispate,  and  for  the  purpose  of  shortening  litigation,  he 
prayed  that  the  proceeding  by  affidavit,  and  also  an  action 
of  trespass  which  complainant  had  commenced  against  said 
Holmes  for  damages,  might  be  enjoined  till  the  trial 
on  said  bill,  and  that  both  of  said  cases  might  be  tried 
with  said  bill,  as  part  and  parcel  of  the  same ;  that  said 
land  be  decreed  to  be  the  property  of  complainant,  and 
that  possession  be  given  to  him  by  decree  of  the  court, 
anJ  that  he  might  be  decreed  certain  special  relief  (unnec- 
essary to  be  set  forth),  and  such  other  relief  as  the  na- 
ture of  his  case  demanded. 

The  defendant  answered  the  original  bill,  in  brief,  as 
follows : 

The  allegations  that  complainant  bought  said  land  from 
William  Castleberry,  that  he  paid  any  of  the  purchase 
money,  that  he  cleared  any  plantation  on  the  same,  and  that 
he  built  any  house  of  value  thei^eon,  are  untrue.  Castle- 
berry lived  some  distance  from  the  property.  Ford  entered 
thereon  without  his  knowledge  or  consent,  and  subsequently 
remained  there  by  his  permission.  Early  in  1873,  defend- 
ant, as  agent  of  Mrs.  C.  D.  Castleberry,  sued  out  a  warrant 
to  dispossess  complainant;  the  latter  filed  a  counter-affidavit, 
setting  up  no  title  in  himself,  but  as  the  pretended  agent  of 
Mrs.  Castleberry.  This  proceeding  was  returnable  to  the 
April  term,  1873.  Ejectment  against  complainant  was 
brought  to  the  same  term  by  defendant,  his  wife,  and  Mrs. 
Castleberry.  The  issue  made  on  the  first  proceeding  was 
reached  at  the  adjourned  term,  and  resulted  in  a  dismissal 
of  the  counter-affidavit.  The  complainant  was  soon  there- 
after dispossessed  under  order  of  court,  and  the  defendant, 
as  agent  as  aforesaid,  placed  in  possession.  It  may  be  true 
that  the  proceedings  before  the  ordinary  were  had  as  set 
forth  in  the  bill,  bnt  submits  that  if  any  snch  order  was 
passed,  as  is  alleged,  it  is  void,  as  neither  this  defendant  nor 
Mrs.  Castleberry  was  administrator  or  administratrix  upon 
the  estate  of  Castleberry,  deceased.    Mrs.  Castleberry  as 
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the  widow,  and  the  wife  of  this  defendant  as  the  daughter, 
are  the  heirs  at-Iaw  of  said  Castleberry.  Admits  catting 
timber  and  carrying  it  to  the  railroad  to  sell,  bnt  denies  that 
he  was  committing  waste,  as  he  was  simply  cutting  off  the 
wood  where  he  was  preparing  to  cultivate  the  laud,  none  of 
wiiich  complainant  had  ever  prepared  for  cultivation.  De- 
fendant IB  making  said  land  far  more  valuable,  having  full 
confidence  in  the  title  of  said  heirs,  and  is  erecting 
comfortable  residences  and  outhouses  thereon,  and  is 
making  available  a  valuable  piece  of  property.  Defendant 
is  perfectly  solvent,  and  is  ready  to  secure  complainant  in 
any  damages  he  may  recover. 

To  the  amended  bill  he  answered  in  substance  as  follows: 

As  to  all  the  matters  set  forth  in  the  amendment,  com- 
plainant has  an  adequate  remedy  at  law.  The  charge  that 
he  has  damaged  complainant  $500.00,  in  evicting  him,  is 
untrue,  as  also  are  the  allegations  as  to  the  waste,  the  value 
of  the  rent,  the  payment  of  the  purchase  money  by  com- 
plainant,  etc. 

The  injunction  was  granted,  requiring  defendant  to  give 
bond  in  the  sum  of  one  thousand  dollars,  provided  com- 
plainant would  tile  a  bond  for  the  same  amount  to  defend- 
ant, to  secure  him  against  damages  on  account  of  the  in  junc 
tion,  which  the  complainant  was  unable  to  do. 

It  is  only  necessary  to  state  that  the  evidence  for  com- 
plainant tended  to  show  a  parol  sale  of  the  hind  to  him  by 
Castleberry,  and  payment  therefor.  The  only  written  evi- 
dence of  any  such  transaction  were  two  letters  from  Castle- 
berry to  Samuel  Ford,  the  father  of  complainant,  the  first 
dated  January  20,  1851,  in  which  he  stated  that  he  thereby 
gave  to  complainant  the  privilege,  under  contract  and  sale, 
to  go  on  and  improve  the  place  to  suit  him,  and  that  such 
letter  should  be  as  binding  on  him  as  any  bond  for  title; 
that  he  had  been  offered  |600.00  for  the  place,  but  he  would 
not  ask  complainant  more  than  $500.00,  perhaps  not  so  much; 
that  he  had  invariably  i*efused  to  sell  to  any  one  except 
said  Samuel  or  his  said  son ;  that  Samuel  or  complainant 
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could  hold  this  letter,  which  would  be  good  in  case  of  death 
before  they  could  have  a  further  interview  on  the  land 
trade  ;  that  he  desired  complainant  to  have  the  land,  and  at 
the  same  time  did  not  wish  to  ask  him  an  unreasonable 
price.  In  his  second  letter  he  stated  that  if  Samuel  Ford, 
or  his  60D,  complainant,  could  sell  his  Butts  county  land  for 
$600.00,  he  would  only  charge  the  latter  $400.00  for  the 
place  which  he  had  bargained  to  him. 

It  appeared  that  complainaut  was  the  nephew  of  Castle- 
berry,  that  he  had  taken  possession  of  the  land  in  1850  or 
1851,  and  had  so  remained  until  evicted  by  defendant  in 
the  latter  part  of  the  summer  of  1873 ;  that  Castleberry 
had  died  in  1865. 

There  was  evidence  to  show  that  complainant  had  sold  the 
Butts  county  farm  for  ^900.00,  and  that  he  had  paid  Cas- 
tleberry for  the  tract  in  controversy,  though  on  the  latter 
point  it  was  indefinite  and  unsatisfactory. 

The  defendant  introduced  two  letters  from  complainant 
to  Castleberry,  in  the  last  of  which,  dated  June  6th,  1862, 
he  stated  that  he  had  concluded  to  take  the  lot  in  Upson 
county  ;  that  he  was  satisfied  the  land  in  controversy  would 
be  the  best  bargain  of  the  two,  but  times  were  so  "tight" 
he  would  not  he  able  to  pay  the  price  he  (Castleberry) 
wanted  for  the  latter. 

These  letters  were  commenced  "dear  uncle,"  but  to  whom 
addressed  was  not  disclosed. 

The  jury  found  for  the  defendant.  The  complainant 
moved  for  a  new  trial  on  the  following  grounds : 

1.  Because  the  court  erred  in  rejecting  a  record  from  the 
court  of  ordinary  of  the  county  of  Pike,  consisting  of  a  peti- 
tion by  complainant  for  a  rule  nisi  against  said  defendant, 
C.  D.  Castleberry  and  M.  C.  Holmes,  calling  on  them  to 
show  cause  why  they  should  not  make  a  deed  to  complain- 
ant to  the  south  half  of  lot  of  land  No.  3,  in  the  dth  district 
of  originally  Monroe,  now  Pike  county,  the  rule  nisi  prayed 
for  in  said  petition,  and  the  judgment  and  order  of  the 
ordinary  of  said  county  requiring  said  parties  to  make  the 
dMd  to  complainant  to  said  land. 
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I  in  the  margin  opposite  this  gronnd, 
ired,  it  was  not  Btated  that  Ford  had  a 
wm  a  copy  of  the  bond  exhibited  to  the 
by  statute,  nor  was  there  an  offer  to 
hibited  to  the  ordinary." 
nrt  erred  in  refusing  to  allow  complain- 
did  not  write  two  manuscripts  presented 
sel  purporting  to  be  letters  to  Iiis  uncle, 
mentioned,  and  ID  allowing  said  letters  to 
having  presented  the  Bignatnres  to  the 
rnton  and  S.  J.  Ford,  who  testified  that 
they  were  in  the  handwriting  of  com- 
wo  witnesses  testifying  that  the  signa- 
the  writing  of  complainant, 
nrt  erred  in  charging  the  jury  as  fol- 
io not  beliere  plaintiff  has  paid  for  the 
he  has  a  bond  for  titles  or  not,  yoa 
fendant,  unless  some  other  reason  is 
has  a  superior  claim  over  defendant  to 
e  land." 

irt  erred  in  charging  the  jury  as  fol- 
session  for  twenty  years  can  give  title, 
the  possession  was  adverse,  that  is,  that 
to  have  held  adversely  did  not  go  into 
person  asserting  title,  but  held  adverse- 
[>r  if  a  holding  is  by  permission,  no  pre- 
:Be  from  such  holding  until  notice  of  an 
refore,  in  order  to  anthorize  the  plain- 
twenty  years'  adverse  possession,  it  must 
possession  twenty  years  prior  to  Holmes' 
wion  was  adverse  to  Castleberry,  that 
)  into  possessioa  by  permission  of  Cas- 
;  np  an  adverse  claim,  that  he  gave  no- 
rry ;  for  if  he  went  into  possession  un- 
purchase  from  Castleberry,  his  posses- 
"obase  does  not,  without  notice  of  an 
m  into  a  title." 
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5.  Because  the  court  erred  in  charging  the  jury  as  fol- 
lows :  "  Seven  years  adverse  possession,  under  written  evi 
dence  of  title,  gives  title  by  prescription.  An  instru- 
ment in  writing  admitting  a  sale  of  land,  and  agreeing  to 
make  titles,  although  it  be  in  the  form  of  a  letter  addressed 
from  the  seller  to  the  buyer,  is  a  written  evidence  of  title, 
and  seven  years  adverse  possession  under  such  written  evi- 
dence of  title,  gives  a  title  by  prescription;  but  whilst  the 
buyer  might  set  up  a  holding  under  such  written  evidence 
of  title  as  a  prescriptive  title  as  against  any  one  else,  yet  the 
buyer  cannot  set  up  such  holding  as  a  prescriptive  title 
against  the  seller — ^against  the  person  who  sold  to  the  buyer, 
and  under  whom  the  buyer  went  into  possession.  So  in  this 
case,  if  Ford  bought  of  Castleberry,  and  took  from  him  a 
written  acknowledgement  of  the  sale,  and  went  into  posses- 
sion under  his  purchase  from  Castleberry,  then  his  posses- 
sion was  not  advt^rse  to  Castleberry  or  to  his  heirs,  and  such 
possession  does  net  ripen  into  a  title." 

6.  Because  the  defendant  went  home  in  the  same 
buggy  with  W.  C.  Hood,  one  of  the  jury,  and  returned 
with  him  in  the  same  way  the  next  morning,  after  the 
case  had  been  submitted  to  the  jury,  and  while  the  trial 
was  pending,  after  which  said  juror  was  sworn  by  defendant 
as  a  witness  in  said  case. 

As  to  the  last  ground,  it  was  shown  that  the  defendant 
and  Ilood  had  arranged,  before  court  convened,  to  go  to  and 
from  home  together  in  the  same  buggy  during  the  term,  for 
convenience,  as  they  lived  near  together  and  some  distance 
from  the  court-house ;  that  it  was  known  to  complainant 
that  they  went  to  and  from  court  together  during  the  term, 
as  he  saw  them. 

The  motion  was  overruled  and  complainant  assigned  error 
upon  each  of  the  grounds  taken,  and  upon  the  further 
ground  that  the  court  erred  in  allowing  the  interrogatories 
of  Mrs.  Castleberry  to  be  attached  to  the  brief  of  evidence 
at  the  time  the  new  trial  was  refused,  and  more  than  two 
years  after  the  evidence  was  agreed  upon.     And  upon  the 
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t  the  court  erred  in  passing  upon  tbe 
iber  adjourned  term,  in  the  absence  of 
leel  for  complainant,  he  having  entered 
in  writing  with  counsel  for  defendant, 
Id  be  taken  Betting  the  case  for  January 
able  Mr,  Martin  to  be  present. 
imont  the  judge  states  that  Mr.  Martin 
ith  leave;  that  when  the  motion  was 
of  counsel  for  the  defeadant,  stated  that 
t  the  motion  be  heard  in  vacation  ;  that 
motion  had  been  set  down  twice  or  thrice 
ication,  and  when  the  day  arrived  some 
the  hearing  postponed  ;  that  he  was  wiH- 
;ion  for  the  term,  but  would  not  appoint 
Ekcation.  That  Mr.  Hnnt  then  insisted 
hat  time,  and  Mr.  Redding,  as  associate 
fartin,  represented  the  complainant. 

J.  F.  Reddino,  for  plaintiff  in  error, 
t  of  court  of  ordinary.  Code,  §2246 ;  20 
t02;  14  /*.,333.  On  conduct  of  juror, 
•.,203;  40  7  J.,  150;  25  /d.,  494  ;  38 /*., 

possession,  Code,  §§  2389,  2678,  2689  ; 
liO,  603,  564 ;  acts  of  1851-'52,  238  ;  ac;s 
:  Qa.,  308 ;  44  Ih.,  576,  607 ;  16  /*.,  545. 

lefendant,  cited  Code,  §§2549, 2550, 3854. 


diction  of  the  ordinary  to  require  the  rep- 
itleberry  to  execute  a  title  to  Ford,  tbe 
r  section  2549  of  the  Code,  which  reads 
:he  intestate,  during  hie  life,  executed  a 
I  to  land,  and  dies  without  making  such 
■  such  bond,  after  having  complied  with 
apply  to  the  ordinary  having  jurisdic- 
,  for  an  order  requiring  the  administra- 
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tor  to  execute  the  titles  according  to  the  terras  of  the  bond, 
in   all   cases   annexing    to    his   petition,  a    copy  of  the 
bond."     This  is  the  only  provision  of  the  Code  which  em- 
powers the  ordinary  to  interfere  where  the  vendor  is  dead 
and  the  vendee  alive.     Section  2551  applies  where  the  ven- 
dee is  dead  and  the  vendor  alive ;  and,  as  enlarged  by  the 
act  of  1806,  this  section  may  be  invoked,  either  where  there 
is  a  bond  for  titles,  or  where  the  purchase  money  has  been 
paid  by  the  vendee  before  his  decease.     A  living  man  may 
be  called  on  in  behalf  of  the  heirs  of  a  decedent,  with  or 
without  bond,  but  the  representatives  of  a  deceased  man  are 
not  to  act  at  the   bidding  of  the  ordinary  in  passing  title 
out  of  the  estate,  except  where  there  is  a  bond.     Other 
cases  are  for  a  court  of  chancery,  or  for  the  superior  court 
under  its  chancery  powers.     Let  it  be  conceded  that  a  mere 
letter  may  be  treated  as  a  bond  for  titles,  still  it  is  apparent 
that  the  proceeding  before  the  ordinary  in  the  present  case, 
was  not  based  on  the  letter  from  Castleberry  to  Ford.    No 
copy  of  the  letter  was  attached  to  the  petition,  nor  was  there 
any  recital  of,  or  reference  to  such  a  document  in  the  peti- 
tion itself.     Moreover,  it  is  not  pretended  that  the  represen- 
tatives of  Castleberry  coniplied  with  the  order  of  the  ordi- 
nary.    No  title  was  made  in  pursuance  of  the  order,  and  un- 
less that  had  been  done,  even   if  the   order  were   valid, 
the  rejection  of  the  proceedings  before  the  ordinary  as  evi- 
dence, could  hardly  be  held  to  be  erroneous.     It  is.  not  the 
scheme  of  the  statute  that  the  judgment  of  the  ordinary 
shall  pass  the  title,  but  that  compliance  with  the  judgment 
is  to  be  enforced,  if  not  voluntarily  accorded,  and  a  convey- 
ance actually  executed.     Both  the  judgment  of  the  ordinary 
and  a  deed  from  the  representatives  of  the  estate,  are  con- 
templated as  necessary.     A  further  difficulty  under  which 
the  complainant  labored  was,  that  he  proceeded  before  the 
ordinary  against  certain  persons  as  the  administrators  of 
Castleberry,  and  it  is  denied  in  the  record  that  they  were 
administrators,  or  that  some  of  them  were.     But  the  conclu- 
sive ground  for  the  rejection  of  the  record  from  the  court  of 
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lie  proceeding  in  that  court  was  not  based 
titles,  80  as  to  give  tlic  conrt  jurisdiction 
er. 

ividence  is  referred  to  by  Judge  Hatl  as 
y  the  statements  of  fact  in  the  second 
on  for  a  new  trial,  and  the  brief  makes  a 
dtniasion  of  the  letters  which  purport  to 
by  the  complainant.  There  was  j>rima 
;  they  were  in  his  handwriting.  Was  he 
is  todisprove  theirgenninenessJ  Castle- 
\j  secui  to  have  been  written,  being  dead, 
ition  in  the  controversy  on  trial  being, 
led  of  the  premises  in  dispute,  or  whether 
legal  or  equitable,  to  the  complainant, 
otters  lay  in  the  admissions  which  they 
letters  were  genuine,  these  admissions 
deceased,  and  doubtless  influenced  his 
ley  were  of  a  nature  calculated  to  influ- 
not  be  heard,  being  dead;  and  to  hear 
denial  of  written  admissions  apparently 
od,  would  be  as  objectionable  as  to  hear 
e  contract  apparently  made  with  him.  If 
ire  deeds  instead  of  letters,  the  complain- 
be  incompetent  to  prove  them  a  forgery  ; 
iments,  though  letters,  are  important  evi- 
:  of  disclaimer,  it  seems  to  us  that  the 
lies.  This  is  a  much  stronger  case  for 
'  incompetency  than  was   the  case  in  44 

rgedthe  jury,  that  if  the  complainant  had 
noney  he  was  entitled  to  a  decree.  The 
[e  excepted  to  were  thus  qualified,  and 
ithesis  that  the  purchase  money  was  un- 
this  light,  the  correctness  of  the  charge, 
B  adverse  to  the  complainant,  cannot 
be  third  head  note  needs  no  expansion. 
B  jury  evinces  that  in  their  opiuion  the 
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land  had  not  been  paid  for,  and  there  was  no  offer  by  the 
complainant  to  pay  for  it  now.  It  may  be  well  to  suggest, 
by  way  of  caution,  that  there  may  be  doabt  whether  the 
twenty  yeara  prescriptive  term  can  be  urged  in  any  case 
where  the  seven  years  term  would  not  be  equally  effective, 
until  twenty  yeare  shall  have  run  in  favor  of  the  possession 
since  the  Code  took  effect — that  is,  January  1st,  1863. 
Possibly  there  is  no  authoritative  ruling  that  there  was 
a  twenty  years  limitation  on  land  suits  prior  to  the  Code, 
except  under  an  old  statute  which  was  apparently  confined 
to  cases  in  which  the  period  could  be  counted  from  the  pas- 
sage of  the  act. 

4,  5,  6,  7.  It  appeared  that,  though  the  defendant  and  the 
juror  rode  together,  they  had  no  conversation  touching  the 
case  while  the  trial  was  in  progress.  How  they  came 
to  unite  in  passing  to  and  from  the  court  was  explained. 
The  brief  of  evidence  was  certainly  amendable.  To  suffer 
counsel  to  adjourn  a  case  from  term  to  vacation  would 
be  quite  impi*acticable.  In  the  argument  before  us  it  was 
urged  that  Judge  Hall  had  no  right  to  add  marginal  notes 
in  revising  the  motion  for  a  new  trial.  We  see  no  objection 
to  the  practice.  The  judge  may  both  explain  and  vindicate 
his  rulings.  By  doing  so  he  may  subserve  the  cause  of  truth 
and  justice. 

Judgment  affirmed. 


KoLLiNs  vs.  The  State  of  Geohoia. 

[Warnsb,  Chief  Jaetlce,  was  provkleiitially  prevented  from  prebidlng  in  this  ctae.l 

1.  Newly  discovered  evideDce  which  would  not  produce  a  different 
verdict  on  another  trial  is  not  cause  for  a  new  trial. 

2.  The  verdict  is  supported  by  law  and  evidence. 

Criminal  Law.     New  trial.    Before  Judge  Lester.    Oobb 
Superior  Court.    November  Term,  1877. 

Rollins  was  placed  on  trial  for  the  offense  of  assault  with 


I 
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intent  to  murder,  alleged  to  have  been  committed  on  the 
person  of  Moees  Bacon.  He  pleaded  not  guilty.  The  evi- 
dence made,  in  brief,  this  case : 

Bacon,  with  his  wife  and  three  other  women,  was  coming 
from  Roswell  to  Marietta,  in  a  double-seated  buggy,  on  the 
afternoon  of  Sunday,  September  16th,  1877.  Defendant 
and  another  man.  South  by  name,  met  them  in  the  road. 
Defendant  caught  the  mule  by  the  bridle,  saying,  "hold  on, 
I  want  to  tell  you  something."  Bacon  told  him  several 
tioies  to  let  the  mule  loose,  which  he  failed  to  do,  saying 
that  he  had  something  to  tell  him.  Bacon  got  out  of  the 
buggy,  drew  the  reins  out  of  defendant's  hands,  and  told 
his  wife  to  drive  on,  which  she  did.  He  followed  the 
buggy,  and  as  he  was  about  to  get  in,  defendant  shot  him 
with  a  pistol  in  the  back  part  of  the  hip.  South  urged 
defendant  to  let  the  mule  loose,  and  endeavored  to  prevent 
the  shooting. 

South,  introduced  by  defendant,  varied  in  his  testimony 
from  the  above  statement  only  in  this,  that  Bacon  jumped 
out  of  the  wagon,  and  pushed  defendant  loose,  having,  at 
the  same  tim^,  his  buggy  whip  in  his  hand,  butt  end  up  : 
that  he  "jo wered"  with  defendant  and  pushed  him  one  or 
two  steps  across  the  road,  just  far  enough  for  the  buggy  to 
pajBS.  He  also  stated  that  he  heard  no  insulting  language 
from  Bacon  or  axxy  of  the  women  with  him ;  Ihat  Bacon 
made  no  attempt  to  hit  defendant,  and  that  he  did  not  stoop 
down  to  pick  up  a  rock  until  after  he  was  shot. 

The  defendant's  statement  was  to  the  effect  that  he 
canght  the  mule  and  Bacon  told  him  to  turn  it  loose ;  that 
Bacon  called  him  a  "damned  son  of  a  bitch"  and  drew  his 
whip,  to  which  he  replied  that  he  did  not  allow  a  white 
mail  to  do  that  way  ;  that  Bacon  turned  to  pick  up  a  rock 
and  he  shot  him. 

The  jury  found  the  defendant  guilty.  He  moved  for  a 
new  trial  because  the  verdict  was  contrary  to  the  law  and  the 
evidence,  and  because  of  the  newly  discovered  testimony  of 
John  G.  McGuUion. 
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The  affidavit  of  this  witness  was  to  the  effect,  that  at  the 
time  of  the  difficulty,  deponent  and  his  sister  were  getting 
muscadines  in  the  vicinity ;  that  he  heard  loud  talking  and 
Bacon  say,  "you  son  of  a  bitch  ;"  that  he  saw  him  jump 
out  of  the  wagon,  catch  defendant  by  the  neck,  push  him 
back  against  the  bank  on  the  side  of  the  road,  and  draw  his 
whip  over  the  defendant's  head ;  that  the  latter  said  "turn 
me  loose,"  and  threw  up  one  of  his  arms  when  "the  whip 
went  down  and  defendant's  hair  flew  up,"  and  deponent 
thinks  he  was  struck  on  the  head  ;  that  defendant  cried  out 
again  "turn  me  loose,"  when  Bacon  let  him  go  and  reached 
to  the  ground  as  if  picking  up  something,  when  some  one, 
deponent  thinks  South,  said  "put  down  that  rock,"  and  then 
the  pistol  was  fired. 

The  motion  was  overruled  and  defendant  excepted. 

J.  O.  Gabtrell;  C.  D.  Phillips;  J.  N.  Dobsey,  for 
plaintiff  in  error. 

'i'HOMAS  F.  Grebb,  solicitor  general ;  Fbank  L.  Habal- 
soN  ;  W.  T.  &  W.  J.  Winn,  for  the  state,  cited  2  Ga.,  173 ; 
10  lb.,  524 ;  12  /*.,  450 ;  48  /».,  458 ;  10  /J.,  512 ;  31  lb., 
420;  34  lb.,  114  ;  39  lb.,  706. 

Bleckley,  Justice. 

1.  It  is  not  probable  that  the  newly  discovered  evidence 
would  produce  a  different  verdict  from  that  which  has  been 
rendered.  Giving  it  all  the  weight  to  which  it  is  entitled,  it 
ought  not  to  vary  the  result.  With,  as  without,  this  newly 
discovered  evidence,  the  two  great  facts  remain,  that  the 
prosecutor  was  first  obstructed  by  the  prisoner  on  the  high- 
way, and  then  shot  by  him.  Apparent  is  it,  also,  that  what- 
ever violence  in  language  or  conduct  the  prosecutor  may 
have  exhibited  on  the  occasion,  was  wantonly  provoked  by 
the  aggressive  action  of  the  prisoner.  There  is  no  dispute 
that  the  prosecutor,  accompanied  by  several  females,  was 
peaceably  traveling  through  the  country  on  the  Sabbath  day ; 
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ig  at  the  time  armed  with  a  dea<j1j 
o  arrest  his  progress,  and  for  that  pnr- 
by  the  bridle  and  failed  to  let  it  go 
;  and  that  whatever  the  prosecutor  may 
8  the  consequence  of  this  outrage  on 
er.  Moreover,  it  ie  plain  from  the 
IS  well  as  from  the  testimony  of  South, 
the  prosecutor  did  not  strike  him  with 
f  the  attempt  to  take  up  a  rock  pre- 
hat  was  no  justification,  for  had  the 
Lself  this  would  not  have  occurred, 
repared  with  a  pistol,  and  was  himself 
ght  did  he  have  to  shoot  the  prosccu- 
)m  taking  up  a  rock  ?  There  was  no 
rock,  and  ae  the  shot  took  effect  from 
■  was  not  in  a  position  to  throw  towards 
iment.  If  death  had  ensued  from  the 
lO  reason  why  such  a  homicide  should 
ler. 

)  testimony  of  South,  to  say  nothing 
utor,  the  verdict  was  proper.     It  is 


jLiiAn  VS.  Willis. 

to  publish  in  a  newspaper  the  followiog  : 
You  areliereby  notified tlint I  bave  madcap- 
id,  and  Ihcsume  will  come  on  for  hearing  nt 
icember  ISIh,  187S.  L.  K.  Willis.  N.  B. 
and  community  generally,  the  thieves  (mean- 
uaing  to  pBy  for  rations.  W.  L,  Tillman."  A 
^inst  Tillman,  alleging  tbis  publication  as  a 
iming  general  damages  only,  was  not  demur- 

le  evidence  which  was  adduced  at  the  trial, 
lounce  that  slight  error  in  the  charge  lo  the 
one  or  two  senleuces  in  a  speclnl  plea  tiled 
IB,  ought  to  be  followed  bj  a  new  trial. 
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Libel.  Practice  in  the  Supreme  Court.  Charge  of 
Court.  Pleadings.  New  trial.  Before  Judge  Crawford. 
Muscogee  Superior  Court.    Noveniber  Term,  1877. 

Willis   brought    case    against    Tillman    for    $20,000.00 
damages,  alleged  to  have  been  sustained  by   plaintiff  on 
account  of  the  publication  of  a  libel  on  him  by  defendant. 
The  declaration,  after  stating  previous  good    name,  etc., 
alleged  that  defendant,  maliciously  intending  to  impair  the 
same,  to  bring  plaintiff  into  public  scandal,  infamy  and 
disgrace,  and  to  deprive  him  of  the  means  of  supporting 
himself  and  family  by  honest  and  industrious  efforts,  did, 
on  November   23d,  1876,  maliciously  compose  and  publish, 
etc.,  setting  forth  the  communication  quoted  in  the  first 
head-note,  to  the  injury  of  plaintiff.     No  special   damage 
was  alleged.     To  this  declaration  a  demurrer  was  filed.    It 
was  overruled,  and  defendant  excepted. 

The  defendant  pleaded  the  general  issue,  and  that  before 
December  1st,  1876,  defendant  furnished  plaintiff  with 
supplies  such  as  were  necessary  to  enable  him  to  make  a 
crop.  To  induce  defendant  to  do  this,  plaintiff  had  waived 
all  right  to  homestead.  That  plaintiff  failed  to  pay  for 
the  supplies,  and  on  the  day  and  year  aforesaid,  did  claim 
an  exemption  and  homestead  in  all  of  his  property,  includ- 
ing the  crop  made  during  that  year.  That  defendant  then 
made  the  publication,  as  of  right  he  might  do,  that  plaintiff 
had  refused  to  pay  for  rations.  That  he  did  not  publish 
that  plaintiff  was,  or  had  been,  guilty  of  larceny,  "nor  did 
he  intend  by  said  publication  to  charge  the  plaintiff  with 
larceny,  or  any  other  erime  against  the  laws  of  this  state," 
etc. 

On  demurrer  to  the  second  plea,  the  court  ordered  the 
words  in  quotation  marks  stricken,  and  defendant  excepted. 

The  bill  of  exceptions  proceeds  to  state  that  the  "plaintiff 
put  in  proof  to  show  that  the  publication  of  the  alleged 
libel  was  made  by  the  defendant,  and  closed  his  case  with- 
out proving  any  special   damage.     The  defendant  put  in 
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evidence  tending;;  to   prove  that  tbe  plaintiS  was,  at  the 

time  of  Buch  publication,  a  man  of  bad  repatation,  and  also 

tendiuj;  to  prove  the  facits  set  forth  in  said  second  plea." 

meroiis  exceptions  to  various  portions  of 

>  the   jnry,  the   charge  in  fnll  being  at- 

of  exceptions. 

1  $350.00  for  the  plaintiflE.  No  motion 
s  made,  and  the  evidence  is  nowhere  set 
love  stated.  Error  was  assigned  by  the 
oh  of  the  above  exceptions. 

NNON,  for  plaintiff  in  error,  cited  Towns- 
5,    134,  160:    1  John.    Cases,   279;    1 

la.,  206;  20  Ih.,  428;  3  John.,  458;  40 
433. 

Ceawfoed  &  McNeill  ;  Caey  J.  Thobn- 
.,  cited  as  follows :  Exceptiona  to  charge 
Cfa.,  567.    Demnrrer  properly  ovcrmled, 

vol.  1,237,359;  1  Chitty's  Prac,  44; 
0 ;  3  Uow.,  266 ;   4  Ga.,  364 ;   44  Ih., 

plea  properly  stricken,  1  Ililliard  on 
S;  Broom's  Com.,  749.  Charge  correct, 
i,  2977,  3070. 


.  man  in  a  newspaper  as  a  thief  tends  to 
[>n,  and  exposes  him  to  public  hatred  and 
se  and  malicions,  snch  a  publication  is 
2974.  The  distinction  between  written 
tion  and  oral  slander,  in  reference  to  be- 
ipective  of  special  damages,  is  recognized 
mpare  §§2974,  4521,  2977.  In  the  ar- 
ed  that  the  publication  did  not  apply  the 
o  the  plaintiff,  except  hy  way  of  infer- 
ng  given  notice  of  his  application  for  a 
it,  as  applying  for  a  homestead  and  giv- 
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ing  notice  of  it,  did  not  make  a  man  a  thief,  or  tend  to  show 
that  he  was  one,  the  publication  carried  npon  its  face  its 
own  explanation  and  correction.  The  premises  1>eing  true, 
and  being  stated  along  with  the  conclusion,  and  it  being 
manifest  that  the  conclusion  was  a  non  sequiiur^  the  pro- 
claiming of  the  conclusion  through  the  press  was,  it  was 
urged,  perfectly  harmless  in  eontemplation  of  law,  unless 
some  special  damage  was  alleged.  This  is  avoiding  res- 
ponsibility by  taking  refuge  in  bad  logic ;  it  is  arguing 
that  if  a  defamatory  publication  be  obviously  illogical,  it  is 
no  libel  per  se.  Perhaps  such  a  doctrine  is  not  unsupported 
by  authority  ;  but  in  the  present  case,  the  publication  does 
not  state  that  the  plaintiff  is  a  thief  hecavse  he  had  applied 
for  a  homestead,  or  because  he  had  given  notice  of  his  ap- 
plication ;  such  may  have  been  the  writer's  meaning,  but  if 
so,  he  has  not  expressed  it.  It  is  patent  enough  that  the 
application  for  a  homestead  and  the  notice  of  it,  moved  the 
writer  to  denounce  and  publish  the  plaintiff  as  a  thief,  or, 
which  is  the  same  thing,  as  one  of  the  class,  Micv^*/  but  the 
reason  for  denouncing  a  thief  to  the  public  may  be  some- 
thing quite  apart  from  the  transaction  in  which  he  acted 
the  role  of  a  thief.  A  creditor  may  know  his  debtor  to  be 
a  hardened  and  habitual  thief,  and  yet  have  no  disposition 
to  proclaim  it  in  the  newspapers,  until  his  anger  is  aroused 
by  the  near  prospect  of  losing  his  money.  The  homestead 
business,  doubtless,  excited  the  defendant's  ire,  and  hurried 
him  into  making  the  publication  ;  but  whether  he  had  his 
mind  upon  that  sort  of  business  alone,  or  upon  some  lees 
innocent  and  respectable  transactions  by  the  "thieves," 
when  he  charged  the  plaintiff  to  be  one  of  that  class  of  the 
population,  he  omitted  to  say.  In  order  to  shield  himself 
by  the  bad  logic  of  his  defamatory  article,  ho  should  have 
taken  care  to  make  the  logic  worse  than  it  was.  We  think 
the  declaration  stated  a  cause  of  action. 

2.  We  have  not  detected  any  material  error  in  the  strik- 
ing of  matter  from  the  defendant's  plea,  or  in  the  charge 
of  the  court ;  none  at  least  that  we  can  pronounce  so  mate- 
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rial  ae  to  reqnire  a  new  trial.     If  the   evidence   had   been 
brought   op,  things  that  seem,  in   its  abeenne,  very  slight, 
might  take  on  better  proportions. 
Jadgment  affirmed. 


ZoBN  vs.  Wheatlgt  &  Company  et  al. 

1.  Upon  the  final  hearing  of  an  equity  case,  where  the  parties,  bj  con- 
Bent,  refer  the  facts  as  n ell  as  the  law  to  Ibe  presiding  judge,  ndecree 
diBmisfling  the  bill  Is  not  improper,  If  the  complainant  is  entitled  to 
no  relief  on  the  case  made. 

2.  Where  the  plaintiff,  in  a  garaisbment  proceeding,  flies  a  bill  and  hat 
himself  appointed  a  receiver  of  the  fund  on  condition  of  giving 
bond  and  security  to  account  according  to  the  result  of  the  garnisli' 
men  case,  and  after  getting  possession  of  the  fund  aa  receiver,  die- 
misses  the  garnishment,  the  court  for  whom  he  holds  as  receiver 
may,  on  or  after  a  decree  diemiesing  the  bill,  compel  him  by  mle  or 
order  to  surrender  the  fund. 

e  in  the  Superior  Conrt,  Receivers, 
fore  Judge  Bdohanan.  UpBon  Superior 
■  Term,  1877- 

lill  against  Wheatley  &  Co.,  James  P. 
BBS,  Swift  &  Co.,  making,  in  substance, 

the  owner  of  a  judgment  in  favor  of 
t  ^Nathaniel  F.  Walker,  p  incipal,  and 
lecnrity,  for  about  $10,000.00.  In  Feb- 
d  OQt  garnishment  in  said  case  against 
Co.,  returnable  to  the  succeeding  May 
t.  The  garnishees  answered,  admitting 
00.00  was  in  their  hands,  the  property  of 
Iker.  At  said  tenn  of  the  court,  Wheat- 
0  be  made  parties  to  said  garnishment 
r  to  assert  their  title  to  said  fund.  The 
led  and  the  case  continued.  Wheatley 
lolve  said  garnishment  by  giving  bond, 
ibandantly  able  to  do  so.     Complainant 
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asserts  that  said  fund  shoald  be  ordered  paid  to  his  claim. 
His  judgment  was  rendered  on  Noveriiber  15th,  1874. 
Wheatley  &  Co.  aver  that  on  January  Ist,  1875,  Walker 
was  indebted  to  them  $4,300.00,  and  that  they  held  the 
said  claim  of  $900.00  as  collateral  thereto.  They  also  hold 
a  deed  to  a  plantation  in  Upson  county,  known  as  the  White 
place,  of  the  value  of  $5,000.00 ;  also  a  mortgage  upon  a  plan- 
tation in  Sumter  county,  of  the  value  of  $3,000.00 ;  on  a 
house  and  lot  in  the  city  of  Americus,  of  the  value  of  $2,500.00 
they  have  also  levied  a  factor's  lien  on  certain  personalty 
of  the  value  of  $1,000.00,  but  by  agreement  with  Walker, 
have  directed  the  sheriff  not  to  sell,  but  to  leave  the  same 
in  his  (Walker's)  possession.  According  to  section  3545  of 
Code,  the  lien  of  complainant's  judgment  is  prior  in  law. 
All  of  this  property,  of  the  value  $11,600.00,  exclusive  of 
the  $900.00,  is  more  than  sufficient  to  satisfy  Wheatley  & 
Co's  claim,  even  if  it  be  valid.  By  agreement,  this  $900.00 
was  left  in  the  hands  of  Swift,  Respess  &  Co.,  without  in- 
terest, until  the  termination  of  certain  litigation,  in  Craw- 
ford county.  This  is  now  ended,  and  complainant  submits 
that  it  is  unjust  for  said  Wheatley  &  Co.,  to  prevent  the  use 
of  said  money  by  a  refusal  to  dissolve  the  garnishment ;  that 
such  sum  ought  to  bear  interest  at  a  rate  approximating  its 
value.  Complainant  prays  that  Wheatley  &  Co.  may  an- 
swer fully,  setting  out  the  amount  of  their  claim,  the  in- 
terest, legal  and  usurious,  paid  and  now  due,  and  a  schedule 
of  all  the  property  received  by  them,  etc.  That  complain- 
ant may  be  appointed  receiver  of  said  $900.00  upon  giving 
bond  to  answer  the  judgment  in  said  garnishment.  That 
Swift,  Respess  &  Co.  be  directed  to  pay  the  said  sum  over 
to  complainant  upon  bis  giving  such  bond.  That  complain- 
ant may  be  decreed  to  be  entitled  to  such  fund,  and  that  he 
may  have  general  relief,  etc. 

The  order  prayed  for  was  granted,  the  bond  given,  and 
the  fund  paid  over  by  Swift,  Respess  &  Co.  to  the  complain- 
ant as  receiver. 

By  amendment,  complainant  alleged  the  following  facts : 
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StincR  the  filinfr  of  the  original  bill,  the  supreme  court  has 
to  be  void  becanae  not  based  on  the  ver- 
i  eiibmits  that  haviuf^  received  said  money 
judgment,  which  was  then  final  and  nn- 
■oceedings  having  been  instituted  to  va- 
mght  not  be  compelled  to  pay  to  Wheat- 
ley.  Complainant  ia  entitled  to  have  the 
in  hie  hands  until  the  liability  of  Walker 
the  court  shall  find  that  the  property  in 
tley  &  Co.  is  more  than  bufficient  to  aat- 
en  the  sarplne  shonld  be  directed  to  be 
t. 
lemurred  for  want  of  equity,  and  pleaded 

etion,  because  they  are,  and  were,  residents 

mter,  and  Walker  was,  and  is,  a  resident  of 

ater. 

e  appointment  of  the  receiver  and  the 

00.00  to  him   by  Swift,  Reapess  &  Co., 

iscd  the  garnishment,  in  aid  of    which 

bt ;  that   thereafter  the  judgment  upou 

bill  and  garnishment  were  fonnded,  was 
oid  by  the  supreme  court. 
s  not  been,  and  ia  not  now,  any  such  Ha- 
lf Walker  to  the  complainant  as  could  be 
in  this  that  James  F.  Walker  was  seeu- 

of  Nathaniel  P.  Walker  in  the  case  of 
istrator,  against  the  latter,  which  suit  is 
ndispoBed  of. 

hat  the  money  in  controversy  belonged 
en  BO  transferred  in  writing  anterior  to 
1  judgment  mentioned  in  the  bill,  by  an 
,  of  the  Flint  River  Manufacturing  Com- 
same  as  Swift,  Respefs  &  Co.,  as  follows  : 

"AMERrccs,  Ga.,  October  Sth,  1874. 
igeat  of  Flint  Biver  Factory,  Thoma«U>n  : 
'.  Wheatly  &  Co.,  or  bearer,  oine  hundred  dol- 

Jaukb  p.  Walkbr." 
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They  allege  that  this  order  was  given  to  them  as  collat- 
eral security  for  a  large  indebtedness  on  the  part  of  Walker; 
that  no  one  has  any  claim  to  it  except  themselv^es,  etc. 

Walker  adopted  Wheatley  &  Go's  answer,  and  Swift, 
Bespess  &  Co.,  having  paid  over  the  fund  to  the  receiver, 
disclaimed  any  interest  in  the  controversy. 

Pending  this  litigation  the  defendants,  Wheatley  &  Co. 
and  Walker,  obtained  a  rule  requiring  the  complainant  to 
show  cause  why  the  order  appointing  him  receiver  should 
not  be  revoked,  why  the  fund  in  his  hands  should  not  be 
paid  over  to  Wheatley  &  Co.  or  some  other  proper  person, 
etc. 

In  response,  the  complainant  alleged  that  the  court  had 
no  authority  to  determine  who  was  entitled  to  the  fund  in 
the  summary  manner  proposed,  and  for  this  reason  he  de- 
murred to  the  proceeding.  Failing  his  demurrer,  he  set  up 
substantially  the  facts  alleged  by  his  bill. 

The  whole  controversy,  bill,  answer^  rule,  etc.,  was  sub- 
mitted to  the  chancellor,  without  the  intervention  of  a  jury, 
upon  the  law  and  facts. 

The  facts  presented  by  the  testimony  were  substantially 
as  set  forth  in  the  bill  and  answer.  It  was  shown  that  after 
exhausting  all  the  property  in  the  control  of  Wheatley  & 
&  Co.,  there  was  still  a  large  balance  due  to  them  by  Walk- 
er, considerably  more  than  the  $900.00  in  controversy. 

The  chancellor  directed  that  the  rule  nm  be  made  abso- 
lute for  the  $900.00,  with  interest  from  the  time  it  was  re- 
ceived by  complainant ;  that  in  the  event  of  his  failure  to 
pay  in  accordance  with  the  terms  of  this  decree,  he  be  held 
in  contempt,  and  attachment  should  issue;  that  this  sum 
be  paid  to  Wheatley  &  Co.,  and  that  the  bill  be  dismissed 
at  complainant's  cost. 

To  all  of  which  complainant  excepted. 

W.  A.  Hawkins  ;  Spebb  &  Stbwart,  for  plaintiff  in  error. 

S.  C.  Elam  ;  S.  Hall,  for  defendants,  cited  Code,  §§218, 
4286. 


AUGUST  TERM,  1878. 


Boehm,  Bsndhaini  &  Co.  «.  Melnon. 


b;  Zorn  reached  a  final  hearing,  and  by 
>y  the  presiding;  j<^^gB  without  the  inter- 
It  ie  not  apparent  that  the  complainant 
relief  whatever  npon  the  ease  made  be- 
.  that  being  so,  the  decree  dismisBing  the 
jer.  Indeed,  it  waa  the  only  proper  de- 
complainant  fails  on  the  merita  he  simply 
There  is  no  other  decree  to  be  rendered, 
pay  over  the  fund  was  almost  a  matter 
rn  had  no  judgment  that  bound  it,  and 
le  garnishment  by  whieli  he  had  songht 
^roisliees  disclaimed  any  right  to  have 
alker,  the  owner  of  it,  as  well  as  Wheat- 
1  he  had  ordered  it  paid,  was  before  the 
mt  it  be  paid  to  Wheatley  &  Co.  The 
f  by  final  decree,  and  the  receiver  ap- 
t>ill  still  had  the  fund.  His  poeBcseion 
Bsession,  and  after  there  was  no  longer 
'hy  shonld  the  fnnd  remain  3  Tlie  power 
B  receiver  waa  unquestionable,  (11  Ga., 
-.0  US  that  the  power  was  rightfully  ex- 
he  order  which  is  complained  of.  What 
id  virtuons  court  have  done  ? 
ed. 


IDHEIU   &    CoMPANT   V«.    NsLSON. 

led  a  pArtaeretaip  Becretl;,  or  haa  sold  his  goods 
t  purpose,  known  to  the  partner  or  purcltaBer, 
adlord  of  rent,  some  of  It  due  and  some  not  due, 
I  lisdtord  should  maiotiiiD  a  bill  in  equity  agninst 
Brtner  or  purchaser,  it  not  being  alleged  that  the 
r  is  insolvent,  or  that  the  goods  will  not  be  fortb- 
le  rent;  more  especially,  where  moat  of  the  rent 
rarrants  for  the  same  have  been  levied  upon  the 
ng  of  the  bill. 
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Equity.  Landlord  and  tenant.  Before  Judge  Geicb. 
Bibb  Superior  Court.     Aj^ril  Adjourned  Terra,  1878. 

Nelson  filed  his  bill  against  Iglauer,  of  the  county  of 
Bibb,  and  Boehm,  Bendheim  &  Co.,  of  the  county  of 
Chatham,  alleging  the  following  facts :  Complainant  rented 
to  said  Iglauer  his  store,  No.  72,  on  Cherry  street,  in  the  city 
of  Macon.  In  the  year  1873,  the  contract  of  rent  was  renew- 
ed, to  commence  on  October  Ist,  1873,  and  to  terminate  on 
October  Ist,  1875.  Under  this  contract  Iglauer  owes  com- 
plainant the  aggregate  sum  of  $843.50,  besides  interest. 

On  the  the  22d  of  July,  1875,  complainant  got  Iglauer  to 
accept  two  drafts  of  $300.00  each,  one  payable  sixty  days, 
and  the  other  ninety  days,  after  date.  He  discounted  these 
drafts  at  a  loss  of  $22.80,  which  amount  was  charged  up  to 
Iglauer  according  to  agreement.  When  the  first  fell  due,  com- 
plainant paid  off  the  same  and  now  holds  it  against  Iglauer. 
The  other  draft  falls  due  on  October  22d  next,  (1875)  when 
he  expects  to  be  compelled  to  take  it  up  also.  The  consid- 
eration of  said  drafts  was  rent  of  the  store  above  mentioned, 
which  was  due  when  they  were  made.  Complainant  is 
advised  that  he  cannot  sue  on  the  one  not  yet  due.  On  the 
25th  day  of  the  present  month,  complainant  sued  out  a  dis- 
tress warrant  against  said  Iglauer  on  the  draft  already  due, 
and  had  the  same  levied  on  certain  goods  in  said  store,  which 
had  been  in  possession  of  Iglauer  for  several  months,  and 
the  same  were  claimed  by  Boehm,  Bendheim  &  Co.,  through 
one  Henry  Bendheim  as  their  agent.  He  has  since  sued  oat  a 
distress  warrant  for  $243. 10,  balance  due,exclusive  of  said  last 
draft,  and  had  the  same  levied  on  goods  in  said  store.  Com- 
plainant understands  that  a  partnership  arrangement  has 
been  recently  entered  into  between  Iglauer  and  Boehm, 
Bendheim  &  Co.,  the  terms  of  which  he  knows  not,  by 
which  the  latter  claim  to  be  interested  in  the  property  levied 
on.  The  claim  filed  by  said  firm  does  not  disclose  the 
names  of  the  members  thereof,  but  complainant  charges 
that  Iglauer  is  a  partner  and   interested  in   the  property 
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levied  on.  The  said  H.  Bendheim  has  been  in  said  store' 
apparently  connected  with  the  business  thereof,  for  several 
months  past,  and  he  and  said  firm  were  fully  aware  of 
Iglaner's  indebtedness  to  complainant  at  the  time  said  firm 
became  interested  in  said  goods,  a  portion  of  which  he  has 
levied  upon.  Iglauer  has  no  property  or  means  outside  of 
his  interest  in  said  goods,  or  what  said  firm  may  owe  him. 

H.  Bendheim  has  more  than  once,  in  the  last  four  months, 
paid  complainant,  apparently  as  agent  or  book-keeper  of  Ig- 
lauer, money  for  rent  of  said  store.  Neither  he,  nor  the 
firm  he  pretends  to  represent,  has  intimated  to  complain- 
ant the  purchase  by  them  of  the  stock  or  property  of  Iglauer. 
They  have  not  made  public  any  such  purchase.  He  believes 
that  whatever  arrangement  they  have  made  was  to  hinder, 
delay  and  defraud  him  in  collecting  his  rent.  He  charges 
collusion  between  the  parties.  He  cannot  tell  the  state  of 
accounts  between  them  except  by  inspection  of  said  contract 
and  their  books,  neither  of  which  will  they  allow  him  to 
inspect.  On  account  of  this  collusion  he  feai's  that  these 
parties,  unless  restrained,  will  so  tamper  with  their  books 
that  complainant  cannot  discover  the  true  state  of  the  ac- 
counts between  them.  He  does  not  know  where  the  mem- 
bers of  said  firm  reside ;  the  claim  filed  does  not  disclose, 
but  H.  Bendheim,  their  pretended  agent  and  a  single  man, 
has  been  residing  in  Macon  for  several  months  past,  and  is 
still  apparently  a  resident  of  Bibb. 

Prayer  for  injunction  to  restrain  said  parties  from  tam- 
'penng  with  the  books,  contracts,  etc.,  and  an  order  requiring 
them  to  produce  the  same  in  court  and  deposit  them  with 
the  clerk,  where  complainant  can  see  them ;  also  to  restrain 
Iglauer  from  selling  any  of  the  goods ;  and  to  restrain 
Boehm,  Bendheim  &  Co.  from  paying  him  anything  what- 
ever, for  general  relief,  etc. 

The  bill  was  subsequently  amended  by  charging  that  since 

September    Ist,    1876,    Boehm,   Bendheim   &   Co.   have 

removed  the  entire  stock  of  goods  from  the  store,  and  by 

praying  that  they  may  be  decreed  to  pay  to  complainant  for 
28 
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the  use  and  occupation  of  said  store  from  the  time  they  claim 
to  have  bought  out  said  Iglauer. 

The  defendants  demurred  to  the  bill  because  it  contained 
no  equity,  and  because  complainant  has  a  complete  common 
law  remedy. 

The  demurrer  was  overruled  and  the  case  proceeded  to 
trial.  The  jury  found  for  the  complainant  against  all  of  the 
defendants  $843.50,  with  interest  from  September  Ist,  1875. 

A  motion  was  made  for  a  new  trial  by  Boehm,  Bendheim 
&  Co.,  amongst  numerous  other  grounds,  because  the  court 
erred  in  overruling  the  demurrer.  A  new  trial  was  refused 
and  movants  excepted. 

Whiitle  &  WnrrTLE;  G.  W.  Gustin,  for  plaintiff  in 
error,  cited  58  Oa.,  11 ;  Code,  §§1947,  3295,  2710 ;  32  Ga., 
165. 

Lanier  &  Anderson  ;  Hill  &  Harris,  for  defendant. 
Blecklbt,  Justice. 

If  by  purchase  or  partnership,  a  third  person  aids  a  tenant 
to  defraud  his  landlord  of  rent,  knowing  of  his  purpose  to 
do  so,  it  is  a  tort  for  which  an  action  at  law  will  lie,  and  a 
recovery  may  be  had  to  the  extent  of  the  damage  sustained. 
On  the  facts  alleged  in  the  bill,  the  demurrer  thereto  for 
want  of  equity  should  have  been  sustained. 

Judgment  reversed. 


The  Eaqle  and  Phenix  Manufacturing  Co.  vs.  Welch* 

1.  Where  the  suit  was  for  a  personal  injury  to  an  employee  engaged  in 
blasting,  a  premature  explosion  having  occurred  during  the  process 
of  tamping,  a  declaration  which  alleged  an  undertaking  on  Uieparl 
of  the  employer  to  furnish  suitable  powder,  and  a  breach  of  that 
undertaking  by  'furnishing  mixed  powder,  a  more  hazardous 
article,  (the  increased  hazard  being  unknown  to  the  employee) 
whereby  the  explosion  took  place  and  the  injury  was  sustained,  was 
sufficient  in  substance,  without  specifying  what  particular  elements 
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rendered  it  less  safe  than  suitable  powder  would 
™uieral  demurrer  to  the  declaration  waa  properly 

month  before  the  trial,  took  passage  tiy  railroad  at 
Dbile,  sajing  he  was  going  to  the  Blacic  Hills,  and 
rned  nor  been  heard  from,  may  be  deemed  inac- 
reader  what  he  testified  upon  a  former  trial  of  the 
stent  evideitce  under  section  S782  of  the  Code, 
so  where  he  was  the  plaintiff  In  the  action,  and, 
ig,  received  money  and  clothing  from  the  opposite 
hose  agents  was  active  in  procuring  his  tlclcet 
off,  and  where  the  fees  of  his  counsel  were  left 
as  known  or  expected  that  the  action  would  pro- 
msel's  benefit  to  the  extent  of  such  fees.  Oeuer- 
aesa  is  beyond  the  JurlBdiction  of  the  state  Is  a 
for  not  producing  him. 

11  the  circumslances,  it  was  possible  for  the  Jury 
iid,  from  the  testimony,  without  being  iofiuenced 
'ejudice,  and  as  the  presiding  judge  refused  to 
ition  for  new  trial,  the  verdict  may  stand. 

''itQesfl.  Evidence.  New  Trial.  Before 
>.   MtiBcogee  Superior  Court.    May  Term, 


t  case  against  the  Eagle  &  Fhenix  Mana- 
mj  for  $10,000.00  damages,  alleging  the 

th,  1876,  he  was  in  the  employment  of  de- 
rock,  the  latter  undertaking  to  furnish  all 
terials  necessary  and  proper  for  blasting, 
g  the  work  for  which  he  was  employed, 
ifendant  to  continue  to  fnmish  material 
for  blasting,  known  as  blasting  powder, 
ut  his  knowledge  and  consent,  and  contrary 
d  tripple  F  blasting  powder  to  be  mixed 
iting  powder,  and  fnmiehed  the  same  to 
ompoeitlon  was  of  an  unusually  explosive 
or  safe  blasting  and  dangerous  to  use,  of 
mdant  failed  to  inform  plaintifE.  While 
ng,  plaintiff  had  partially  loaded  an  exca- 
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vation  or  drill  hole,  with  the  powder  thus  delivered  to  him 
by  defendant,  and  while  holding  the  tamping  rod  that  it 
might  be  driven  upon  the  tamping,  using  every  care  and 
precaution  that  might  prevent  an  explosion,  the  rock,  by 
reason  of  the  explosive  and  inferior  character  of  the  pow- 
der aforesaid,  burst,  injuring  plaintiff,  etc. 

By  amendment  he  added  two  counts  to  his  declaration, 
which  charged  that  defendant  did  supply  good  powder  until 
the  15th  of  August,  when  it  purchased  an  inferior  article 
which  proved  entirely  unfit  for  the  use  intended  ;  that  for 
this  reason,  without  the  knowledge  of  plaintiff,  on  the  19th 
of  August,  it  mixed  with  such  inferior  article  a  finer  and 
more  explosive  quality  of  powder ;  that  plaintiff  continued 
his  work  as  had  been  his  custom,  and  while  holding  the 
tamping  rod  that  the  same  might  be  driven,  the  powder,  on 
account  of  the  mixture  aforesaid,  exploded,  injuring  him, 
etc. 

To  this  declaration  and  the  amendment,  the  defendant 
demurred.    The  demurrer  was  overruled. 

The  defendant  pleaded  the  general  issue,  and  satisfaction 
for  the  injury  complained  of. 

In  the  course  of  the  trial,  it  appeared  that  plaintiff  had, 

on  December  12th,  1877,  signed  the  following  instrument : 

'The  Eagle  and  Phenix  Manufacturing  Companj,  not  admitting  its 
liability  in  any  amount,  having  paid  the  physician's  bill  and  the  wages 
of  Welch  during  his  confinement  on  account  of  his  wounds,  pays  him 
$100.00  and  gives  him  a  suit  of  clothes,  which  is  accepted  by  Welch  in 
full  satisfaction  of  his  injury  and  of  all  damage  sustained." 

It  appeared  further,  that  this  settlement  was  made  after 
notice  from  plaintiff's  counsel  of  their  claims  to  one-half 
of  what  might  be  recovered  for  fees,  and  with  the  under- 
standing with  such  attorneys  that  the  litigation  should  pro- 
ceed for  the  purpose  of  fixing  the  amount  to  which  they 
would  be  entitled. 

It  also  appeared  that  an  agent  of  the  defendant  had 
accompanied  the  plaintiff  to  the  depot  of  the  Mobile  and 
Oirard  Bailroad,  had  purchased  for  him  a  ticket  to  Mobile, 
and  had  seen  him  on  the  train ;   that  plaintiff,  before  sup- 
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ew  clothes  by  defendant,  was  ragged  and  in 

iition ;  that  he  said  he  was  going  to  the 

I  had  not  been  seen  or  heard  from  since ; 

id  a  few  months  before  the  trial,  and  at  the 

tement. 

iircnm stances,  connsel  proposed  to  prove  by 

)laintiS  had  testified  to  on  a  former  trial, 

]  that  he  was  inaccessible.     To  this  objec- 

md  the  objection  overraled. 

Idence  to  sustain  the  charges  in  the  declara- 

ow  that  plaintiff  had  notice  of  the  change 

vder  used,  and  of  the  mixing  of  a   more 

3  with  that  of  inferior  quality,  which  had 

e  pnrpose  for  which  purchased ;    also,  to 

'omature  explosion  was  the  result  of  plain- 

:  also,  to  show  that  the  plaintiff  was  addicted 

had  admitted  that  the  accident  was  as  much 

tody's.    The  testimony  was  abnndant  and 

ffered  a  fair  field  for  tlie  argument  of  eoun- 

;iny  of  a  jury, 

med  a  verdict  for  J260.00,  "being  one-half 

irded  plaintiff," 

it  moved  for  a  new  trial,  because  the  court 

ing  the  demurrer,  in  permitting  proof  of 

S  swore  on  a  former  trial,  and  because  the 

rary  to  law  and  to  evidence. 

as  overruled  and  the  defendant  excepted. 

itBANNON,   for  plaintiff    in    error,   cited    1 
i ;  R.  M.   Charlton,  38  j  14   Ga.,  249  ;    18 


J.  M.  S,(TS8BLL,  for  defendant. 


ition  alleged  an  undertaking  to  furnish  snit- 
id  it  alleged,  also,  a  breach  of  that  under- 
hing  mixed  powder,  a  more  hazardous  arti- 
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cle.  It  averred  that  the  increased  hazard  was  unknown  to 
the  plaintiff ;  it  averred  that  the  explosion  took  place  by 
reason  of  the  premises ;  it  failed  to  specify  any  particular 
elements  in  the  mixture  which  rendered  it  unsafe,  or  less 
safe  than  suitable  powder  would  have  been.  It  was  de- 
murred to  generally,  and  the  demurrer  was  overruled.  Con- 
tract creating  a  duty,  breach  of  contract,  injury  therefrom, 
and  damage  by  reason  of  the  injury,  were  all  most  distinct- 
ly averred.  The  failure  to  specify  any  particular  elements 
in  the  mixture  which  rendered  it  unsafe,  or  less  safe  than 
suitable  powder  would  have  been,  was  matter  for  special 
demurrer,  if  for  demurrer  of  any  kind.  A  general  demur- 
rer to  the  declaration  was  properly  overruled. 

2.  That  a  witness  is  beyond  the  jurisdiction  of  the  state 
is  generally  a  sufficient  cause  for  not  producing  him.  6  Ga.^, 
382;  7  /J.,  356,  445;'  8  /ft.,  201 ;  10  /*.,  261  (7);  13  /ft., 
510 ;  39  /ft.,  75 ;  1  Gr'l'ff's  Ev.,  §163  and  note.  The  show- 
ing made  as  to  the  plaintiff^s  absence  was  enough  to  raise 
the  presumption  that  he  had  gone  beyond  the  jurisdiction 
and  had  not  returned.  As  the  suit  was  not  proceeding  for 
his  benefit,  but  to  enable  his  counsel  to  realize  their  fee,  he 
was  upon  the  footing  of  any  other  witness,  and  what  he 
testified  upon  the  previous  trial  of  the  same  case  was  com- 
petent evidence  under  section  3782  of  the  Code.  That  sec- 
tion is  in  these  words :  "  The  testimony  of  a  witness  since 
deceased,  or  disqualified,  or  inaccessible  for  any  cause,  given 
under  oath  on  a  former  trial,  upon  substantially  the  same 
issue  and  between  substantially  the  same  parties,  may  be 
proved  by  any  one  who  heard  it,  and  who  professes  to  re- 
member the  substance  of  the  entire  testimony  as  to  the  par- 
ticular matter  about  which  he  testifies." 

3.  As  to  the  sufficiency  of  the  evidence  to  uphold  the 
verdict,  we  need  only  say  that  it  was  possible  for  the  jury 
to  find  as  they  did  without  any  influence  of  passion  or  preju- 
dice, and  the  presiding  judge  not  having  thought  proper 
to  disturb  the  verdict,  we  do  not  feel  constrained  to  hold 
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''  mistaken  exercise  of  hie  discretion.     The 
ned. 


Camp  vs.  Smitb. 

ind  tbe  declu-atioQ  is  amendable  by  addiug  tbere- 

tie  plaiDtifE's  title. 

a  application  by  the  wife  for  homestead  ia  land 
it  the  time  of  the  marriage,  the  huabaad  convejed 
r  by  deed,  iafet  timj>lt,  with  power  of  disposition 

conveyance  was  made  in  executioa  of  a  parol 
tmeut  stipulating  that  each  party  should,  after 
I  same  rights  of  property  as  before,  the  ordinary's 
ral  of  the  applicalioa  for  liomestead  did  not  ope- 
luabaad  with  any  interest  in  the  property  which 
)  wife   and   postpone  the  entry  of   her  devUee; 

no  minor  children  were  left  at  her  deatlL 
wife's  devisee  took  the  title,  and  nothing  passed 

either  consort  by  s  prior  marriage,  under  sec- 


lendment.  Pleadings.  HomeBtead.  Hua- 
Eat&tee.  Before  Judge  Hall.  Henry 
April  Term,  1878. 

nght  complaint  for  land  against  Camp. 
Je  was  attached  to  the  declaration.  The 
i  the  general  issue.  After  the  jury  was 
itifE  proposed  to  amend  by  adding  such 
endment  was  allowed,  and  defendant  ex- 

bmitted  upon  the  following  facts :  Mrs. 
of  plaintiff,  was  married  to  defendant  in 
before  that  time.    She  then  owned  the 

y.  Plaintiff  was  her  only  child,  and  was 
Defendant  had  a  number  of  children  by 

^  all  of  them  of  fall  age.    There  were  no 

last  marriage.     On  January  ISth,  1870, 
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Mrs.  Camp  applied  for  a  homestead  in  the  property,  al- 
leging that  her  husband  was  the  head  of  a  family  consist- 
ing of  himself  and  herself.  On  the  31st  of  the  same 
month  the  application  was  approved  and  recorded.  At  the 
time  of  the  marriage  a  verbal  contract  was  entered  into 
between  defendant  and  his  said  wife,  by  which  each  was  to 
retain  after  marriage  all  the  property  they  severally  owned 
before,  with  the  right  to  will  it  at  their  respective  deaths. 
On  January  25th,  1870,  this  ante-nuptial  ageement  was 
reduced  to  writing,  by  which  defendant  specially  empow- 
ered his  wife  to  dispose  of  the  premises  in  dispute  by  will, 
conveying  to  her  all  the  right,  title  and  interest  that  he  had 
in  or  to  said  property.  On  December  16th,  1871,  she  exe- 
cuted her  will,  bequeathing  the  same  to  the  plaintiff  for 
life,  and  at  her  death  to  the  grand-daughter  of  testatrix. 
On  the  25th  of  the  following  March,  the  testatrix  died,  and 
two  days  thereafter  Brown,  the  executor,  proved  the  will 
in  common  form  and  received  letters  testamentary.  Sub- 
sequently Brown  died,  and  Weems  was  appointed  admin- 
istrator d^  bonis  non^  etc.  He  assented  to  the  legacy. 
Defendant  has  been  in  possession  of  the  premises  in  dispute 
since  the  death  of  his  wife.  The  yearly  value  of  the  land 
has  been  $50.00. 

The  court  ruled  that  even  if  Mrs.  Camp  could  have  had 
a  homestead  set  apart  in  her  separate  estate  without  first 
conveying  the  same  to  her  husband,  still,  at  her  death,  the 
property  went  back  to  her  estate  and  title  to  the  same 
passed  to  plaintiff  by  her  will. 

To  this  ruling  defendant  excepted. 

A  verdict  was  returned  for  the  plaintiff.  Defendant 
assigns  error  upon  each  of  the  above  grounds  of  exception. 

S.  C.  MoDaniel  ;  Spbeb  &  Stewabt,  for  plaintiff  in 
error,  cited  Code,  §§2024,  3479;  10  Ga.,  368  ;  18  lb.,  399. 

J.  J,  Floyd  ;  George  M.  Nolan,  for  defendant. 
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e  Code,  pleadings  are  amendable  in  all  res- 
ire  is  anything  to  amend  by.  The  omission 
itract  of  the  plaintiff's  title  to  a  declaration 
or  land  is  a  defect  cnrable  by  amendment, 
reason  for  holding  to  the  contrary. 
that  the  marital  rights  of  the  hnsband  at- 
B  land,  and  that  it  was  his  property  at  the 
[lomestead  wae  applied  for,  he  was  free  to 
B  to  his  wife  at  any  time  before  the  applica- 
'od  by  the  ordinary.  Indeed,  as  no  home- 
nes  vested  nntil  all  the  prescribed  steps  are 
)f  which  is  the  ordinary's  approval,  it  is  not 
,  at  any  previona  time,  the  owner  could  not 
roperty  by  gift  or  sale  to  any  person  what- 
lere  the  conveyance  was  to  the  wife,  for 
chiefly  (there  being  no  minor  children)  the 
tectioQ  was  intended  ;  and,  above  all,  the 
the  execntion  of  an  ante-niiptial  agreement 
?ery  property,  then  her  own,  was  to  remain 
bject  to  her  disposition  by  will.  We  have, 
i  her  power  to  devise  when  her  will  waa 
jveral  facts  that  it  was  her  property  before 
it  was  to  remain  hers,  that  it  was  conveyed 
^ly,  and  that  the  conveyance  expressly  con- 
;  to  dispose  of  it  by  will.  Against  all  this 
w  has  nothing  to  urge,  except  that  she  ap- 
aestead.  and  that  the  application  was  ap- 
ordinary.  If  we  treat  the  property  as  hers, 
ead  carved  out  of  it  ae  hers,  the  whole  pro- 
s  a  nnllity  bccanse  she  was  not  the  head  of 
re  was  no  provision  of  law  for  her  to  take  a 
er  own  property.     She  did  not  convey  it  to 

lee  took  the  title.    Nothing  descended  to 

section  2024  of  the  Code. 

Brmed. 
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Cook  vs.  Bainbt,  guardian. 

One  of  the  modes  of  giving  the  ordinary's  consent  to  the  expenditure 
of  more  than  the  annual  profits  of  the  ward's  estate  for  the  expenses 
of  maintenance  and  education,  is  hy  approving  the  regular  annual 
returns  of  the  guardian  when  the  returns  show  on  their  face  that  the 
expenses  have  exceeded  the  income.  The  Code,  in  sections  1824  and 
1825,  is  not  substantially  different  from  the  prior  law. 

Guardian  and  ward.    Before  Judge  Babtlett.     Hous- 
ton Superior  Court.    May  Term,  1878. 

Rainey,  as  guardian  for  certain  minors,  cited  Cook,  a 
former  guardian,  to  appear  before  the  ordinary  for  a  set- 
tlement. The  case  was  carried  by  appeal  to  the  superior 
court.  The  evidence  showed  that  the  defendant  had  ac- 
counted for  every  dollar  received  by  him,  and  the  sole  mate- 
rial question  made,  was  whether  he  was  liable  for  the  amount 
exceeding  the  income  which  he  had  expended,  on  account 
of  his  failure  to  obtain  orders  from  the  ordinary.  It  was 
insisted  on  his  part  that  as  his  annual  returns  showed  on 
their  face  that  his  expenditures  exceeded  the  income,  and 
these  returns  were  approved  and  ordered  to  record,  such  facts 
constituted  authority  from  the  ordinary.  The  testimony 
disclosed  that  his  expenditures  were  reasonable  and  neces- 
sary. The  jury  found  for  the  plaintiflE  $167.75.  The  de- 
fendant moved  for  a  new  trial  because  the  court  erred  in 
charging  the  following  propositions,  and  in  refusing  to 
charge  to  tlie  contrary : 

^^Ile  (the  guardian)  is  not  allowed  to  encroach  upon  the 
corpus  of  the  estate  in  his  hands  for  the  support  of  the 
minors,  without  having  previously  acquired  an  order  for 
that  purpose,  and  the  fact  that  he  makes  his  regular  annual 
returns  showing  that  he  is  encroaching  on  the  corpus^  that 
these  returns  have  been  approved  by  tho  ordinary  and  ad- 
mitted to  i*ecord,  is  not  such  ratification  or  allowance  bj  the 
ordinary  as  will  protect  him. 

'^The  law  allows  the  corpus  to  be  used  in  certain  cases, 
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but  before  the  guardian  can  so  appropriate  the  corpus^  he 
moBt  make  oat  a  petition  and  present  it  to  the  ordinary  at 
a  regalar  term  of  the  court,  and  an  order  to  so  use  it  must 
be  granted  at  a  regular  term,  and  not  at  chambers. 

"  Before  Cook  could  encroach  upon  the  corpus^  he  must 
previously  get  an  order  from  the  ordinary  allowing  the 
same.  He  must  make  application  under  the  law  in  writing, 
set  forth  the  reason  why  the  encroachment  is  necessary,  and 
this  he  must  do  each  year.  An  order  granted  for  more 
than  one  year  would  be  invalid." 

The  motion  was  overruled,  and  defendant  excepted. 

Eli  Warren  ;  W.  S.  Wallace,  for  plaintiff  in  error. 

C.  C.  Duncan,  for  defendant,  cited  Code  §§1806,  1824; 
25  Ga,,  696 ;  55  /&.,  90 ;  29  /J.,  82. 

Bleckley,  Justice. 

Prior  to  the  adoption  of  the  Code,  the  question  made  in 
this  case  was  settled  by  several  adjudications.  15  Oa,^  451 ; 
20  /i.,  325 ;  29  /J.,  582.  It  may  have  been  the  purpose 
of  section  1824  of  the  Code  to  alter  the  law,  but  of  this  we 
are  not  certain,  and  the  better  ruling  always  is  to  hold  the 
old  law  as  still  of  force  where  repeal  is  doubtful.  The  lan- 
guage which  mises  the  doubt  is  as  follows :  "  But  the  ex- 
penses of  maintenance  and  education  must  not  exceed  the 
annual  profits  of  the  estate  except  by  the  approval  of  the 
ordinary  previously  granted."  It  is  certain  that  no  tribunal 
but  the  ordinary  can  entitle  the  guardian  to  take  credit  for 
any  part  of  the  corpus  expended  in  education  or  mainten- 
ance. In  order  for  the  guardian  to  have  his  disbursements 
allowed  he  must  show  the*  approval  of  the  ordinary,  in  so 
far  as  they  encroach  upon  the  corpus.  That  approval  must 
precede  the  allowance  on  final  settlement,  but  must  it  pre- 
cede the  act  of  disbursing?  We  think  not.  Reading  sec- 
tions 1824  and  1825  of  the  Code  together,  and  comparing 
them  with  the  prior  statutes  on  the  same  subject,  we  rule 
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that  they  introduce  no  exclusive  mode  by  which  the  ordi- 
nary's consent  is  to  be  expressed,  and  that  one  of  the  legal 
modes  still  is  by  approving  the  regular  annual  returns  of 
the  guardian  when  the  returns  show  on  their  face  that  the 
expenses  have  exceeded  the  income. 
Judgment  reversed. 


Prrrs  vs.  Carb. 


In  so  far  as  the  act  of  February  34th,  1873,  (Code,  §817),  provides  for 
granting  new  trials  by  the  county  judge,  the  same  is  unconstitu- 
tional and  void.  A  motion  for  a  new  trial  is  in  the  nature  of  a  writ 
of  error. 

County  Courts.  New  Trial.  Before  Judge  Hall.  New- 
ton Superior  Court.     March  Term,  1878. 

The  county  judge  ordered  a  new  trial  in  a  civil  case  tried 
in  his  court.  His  decision  was  carried  for  review  to  the 
superior  court  by  writ  of  certiorari,  where  his  judgment 
was  reversed.  To  this  ruling  defendant  in  certiorari 
excepted. 

L.  L.  MiDDLKBBooKS,  by  brief,  for  plaintiff  in  error. 

Clark  &  Pace,  for  defendant,  cited  on  want  of  authority 
in  county  judge  to  grant  new  trial,  55  6?a.,  222 ;  6  7  J.,  172 ; 
Code,  §§5070,  5091. 

Bleckley,  Justice. 

The  learning  in  the  books  of  practice,  touching  writs  of 
error  coram  nobisj  and  writs  of  error  coram  vobisy  evinces 
that  a  motion  for  a  new  trial  is  in  the  nature  of  a  writ  of 
error.  The  power  of  a  court  to  go  back  on  its  own  findings 
and  judgments,  and  reverse  them,  is  a  strong  one ;  and  in 
this  state,  the  granting  of  new  trials  has  been  made  a  subject 
of  constitutional  law.  Without  referring  to  tlie  earlier 
constitutions,  it  is  only  necessary  to  cite  that  of  1868,  which, 
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in  treating  of  the  snperior  courts,  declares  that  "  There 
shall  be  no  appeal  from  one  jury  in  the  superior  courts  to 
another ;  but  the  court  may  grant  new  trials  on  legal 
grounds."  Code,  §5091.  The  same  constitution  (Code, 
§5084)  provides  as  follows :  "  The  judicial  powers  of  this 
state  shall  be  vested  in  a  supreme  court,  superior  courts, 
courts  of  ordinary,  justices  of  the  peace,  notaries  public, 
and  such  other  courts  as  have  been  or  may  be  established  by 
law,"  Other  provisions  of  the  constitution  treat  of  the 
jurisdiction  and  powers  of  the  several  courts  and  oflBcers 
named,  and  on  none  of  them,  except  the  superior  courts? 
is  the  power  to  grant  new  trials  conferred.  The  superior 
courts  being  the  highest  courts  of  original  jurisdiction 
known  to  the  constitution,  a  high  power  expressly  granted 
to  them,  and  to  none  others,  ought,  we  think,  to  be  treated 
as  an  exclusive  power.  There  can  be  no  question  that  the 
power  of  entertaining  motions  for  new  trials  is  a  very  high 
power.  The  constitution  of  1868  was  of  force  when  the 
attempt  was  made  by  the  act  of  February  24th,  1873,  to 
enable  the  county  judges  to  grant  new  trials.  It  follows 
from  what  we  have  said,  that,  in  our  opinion,  the  act  was 
and  is,  so  far,  unconstitutional  and  void.  See  55  Oa,,  222. 
Judgment  affirmed. 


The  Ggoboia  Bailboad  Company  vs.  Cox. 

Tbe  crossings  of  public  roads  only,  and  not  those  of  private  ways,  are 
embraced  in  section  708  of  tbe  Code,  wbicb  declares:  ''  There  must 
be  fixed  on  the  line  of  said  roads,  and  at  the  distance  of  four  hun- 
dred yards  from  the  center  of  each  of  such  road  crossing,  and  on 
each  side  thereof,  a  post,  and  the  engineer  shall  be  required,  when- 
ever he  shall  arrive  at  either  of  said  posts,  to  blow  the  whistle  of 
tbe  locomotive  until  it  arrives  at  the  public  road,  and  to  simultan. 
eously  check  and  keep  checking,  the  speed  thereof,  so  as  to  stop  m 
time,  should  any  person  or  thing  be  crossing  said  track  on  said 
road." 

Railroads.    Roads   and   bridges.    Before  Judge  Hall. 
Newton  Superior  Court.    March  Term,  1878. 
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Cox  brought  case  against  the  railroad  company  for  dam- 
ages resulting  from  the  killing  of  a  mule.  The  defendant 
pleaded  the  general  issue.  The  evidence,  so  far  as  material, 
disclosed  that  the  mule  was  killed  by  a  passing  train  at  or 
near  the  crossing  of  a  private  way ;  that  the  public  road 
formerly  crossed  at  that  point,  but  was  discontinued  some 
years  before  the  injury ;  that  though  there  was  still  a  cros^ 
ing  at  that  point,  it  was  in  bad  condition,  seldom  used,  and 
then  only  for  plantation  purposes. 

The  facts  proven  demonstrated  that  if  §708  of  the  Code 
applied  to  such  crossing,  the  defendant  was  negligent, 
otherwise  probably  diligent. 

The  jury  found  for  the  plaintiflE  $100.00.  The  defendant 
moved  for  a  new  trial,  amongst  other  grounds,  because  the 
court  erred  in  charging  the  jury  as  follows :  '^  A  railroad 
company  is  required  to  erect  a  blow-post  at  a  distance  of 
four'  hundred  yards  on  either  side  of  the  crossing  of  a  pub- 
lic or  private  road,  and  to  blow  the  whistle  of  the  engines 
at  the  post,  and  continue  to  blow  until  the  crossing  is 
reached,  slacking  the  speed  simultaneously  with  the  blow- 
ing,  and  must  continue  to  check  the  speed  of  the  cars  until 
the  crossing  is  reached,  so  as  to  stop  in  time,  should  any 
person  or  thing  be  crossing  the  track  on  such  road.  Should 
there  be  a  failure  to  do  thin,  the  company  is  guilty  of  gross 
negligence,  and  will  be  held  liable  for  any  damage  done. 
This  requirement  applies  only  to  public  road  crossings  and 
the  crossings  of  such  private  ways  as  are  established  by 
law.  If  the  crossing  was  on  a  public  road,  or  on  a  private 
way  established  by  law,  the  rule  would  be  the  one  I  have 
sriven  you  ;  but  if  the  public  road  had  been  abolished,  and 
no  private  way  was  established  by  law,  then  the  rule  I  have 
given  you  would  not  apply. '  If  it  was  a  crossing  that  per- 
sons or  things  passed  over,  you  should  look  to  this  fact 
together  with  all  the  other  facts  in  determining  the  ques- 
tion of  diligence." 

The  motion  was  overruled  and  the  defendant  excepted. 

Clark  &  Pace,  for  plaintiflE    in    eiTor,   cited    acts    of 
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1851-2,  p.  109 ;  acts  of  1859,  p.  64 ;  Code,  §§706,  708 ;  acts 
of  1858,  p.  955 ;  18  Oa.,  679 ;  24  7  J.,  75 ;  42  /&.,  332 ;  37 
7J.,  593. 

J.  J.  Floyd  ;  E.  F.  Edwards,  for  defendant,  cited  Code, 
§§708,  710,  737,  3033,  3368 ;  48  Oa.,  514  ;  24  /J.,  75. 

BuEOKLST,  Justice. 

Possibly  there  may  be  more  reasons  than  one  for  pro- 
nouncing the  charge  of  the  court  erroneous ;  but  one  good 
reason  is  enough  to  condemn  the  charge,  and  that  such  a 
reason  exists  is  absolutely  certain.  Section  706  of  the  Code 
is  in  these  words :  '^  All  railroad  companies  shall  keep  in 
good  order,  at  their  expense,  the  public  roads  or  private 
ways  established  pursuant  to  law,  where  crossed  by  their 
several  roads,  and  build  suitable  bridges  and  make  proper 
excavations  or  embankments,  according  to  the  spirit  of  the 
road  laws."  The  next  section  declares  what  territorial 
extent  shall  be  included  in  "such  crossings."  The  next 
section  is  copied  verbatim  in  the  head  note,  and  is  evidently 
confined  to  the  roads  mentioned  in  section  706 — ^that  is, 
the  public  roads;  for  the  posts  are  to  be  fixed  at  the  pre- 
scribed distance  from  the  center  of  each  of  such  road  cross- 
ings, and  the  engineer,  on  arriving  at  a  post,  is  to  blow  the 
whistle  until  arrival  at  the  "  public  road."  The  whole  sub- 
ject of  legally  established  private  ways  is  dropped  when 
section  708  is  reached,  the  scheme  of  the  legislation  being 
common  to  them  and  to  public  roads  so  far  as  relates  to 
making  crossings  and  keeping  them  in  repair,  but  not  com- 
mon so  far  as  relates  to  erecting  posts,  blowing  the  whistle 
and  checking  speed.  In  approaching  the  crossing  of  a 
private  way,  no  special  acts  of  diligence  are  prescribed  by 
statute,  but  the  special  acts  enumerated  in  section  708  of 
the  Code  are  prescribed  for  observance  in  approaching 
the  crossings  of  public  roads.  Whether  the  particular 
croseing  with  which  this  case  is  concerned  was  of  the  one 
class  or  the  other,  was  one  of  the  questions  of  fact  which 
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the  jury  ought  to  have  decided,  but  which  they  were 
relieved  from  deciding  by  the  eireneous  charge  delivered  to 
them  by  the  court.  For  this  reason  there  should  be  a  new 
trial. 

Judgment  reversed. 


Ballard  vs.  The  Peoples'  Bank  of  Newnan. 

An  absolute  deed  made  by  a  debtor  to  his  ereditor  as  security  (the  debt- 
or's wife  consenting  thereto),  is  not  void  as  title  on  account  of  usury, 
if  at  the  time  of  its  execution  there  was  no  law  against  usury  or  on 
the  subject  of  usury. 

Deeds.  Usury.  Before  Judge  Lester.  Campbell  Superior 
Court.     August  Term,  1877. 

The  bank  brought  complaint  against  Ballard  for  a  lot  of 
land,  claiming  under  a  deed  from  John  W.  Beck,  executed 
on  March  25th,  1873,  with  the  consent  of  his  wife.  The 
defendant  claimed  under  a  subsequent  deed  from  the  same 
grantor,  attacking  the  prior  conveyance  as  void  on  account 
of  usury.  The  evidence  disclosed  that  Beck  was  indebted 
to  the  bank  by  a  note  made  for  a  loan  of  money  after  the 
repeal  of  the  usury  laws,  and  to  the  president  of  the  bank, 
and  to  a  partnership  of  which  said  president  was  a  member, 
by  notes  made  prior  to  the  repeal  of  the  usury  laws ;  that 
all  these  notes  included  or  carried  interest  at  a  higher  rate 
than  seven  per  cent. ;  that  on  the  25th  of  March,  1873,  a 
note  was  executed  by  Beck  to  the  bank  for  a  sum  equal  to 
the  aggregate  of  all  these  notes,  calculated  up  to  the  first  of 
April  following,  including  the  usury ;  and  that  to  secure  the 
payment  of  this  final  note  the  deed  to  the  bank  was  execu- 
ted and  delivered.  At  the  same  time,  according  to  some  of 
the  testimony,  the  bank  paid  to  the  president  the  several 
amounts  going  to  him  and  his  firm,  doing  this  at  the  instance 
and  request  of  Beck,  and  the  amounts  so  paid  were  depos- 
ited in  the  bank  to  the  president  on  his  personal  or  indi- 
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vidaal  account  Other  testimony  tended  to  show  that  the 
notes  to  the  president  and  his  firm  were,  at  his  request  and 
with  Beck's  consent,  merged  in  the  new  note  to  the  bank, 
in  order  that  the  one  note  and  the  one  deed  might  cover  and 
secure  the  whole  indebtedness  to  all  three  of  the  credi- 
tors. 

In  charging  the  jury  the  court  delivered  as  law  the  sub- 
stance of  this  proposition :  "  That  the  deed  would  be 
infected  with  usury  and  the  plaintiff  could  not  recover,  if 
there  was  usury  in  the  debts  from  Beck  to  the  president  of 
the  bank  and  his  firm,  and  if  these  debts,  at  the  request  of 
the  president  and  with  Beck's  consent,  were  included  in  the 
new  note  and  constituted  a  part  of  the  debt  embraced  in  the 
consideration  of  the  deed." 

The  jury  found  for  the  defendant.  The  plaintiff  moved 
for  a  new  trial,  among  other  grounds,  because  the  verdict 
was  contrary  to  law  and  evidence,  and  because  of  error  in 
the  above  charge. 

The  motion  was  sustained,  and  the  defendant  excepted. 

John  S.  Bioby  ;  Thomas  W.  Latham  ;  H.  M.  Beid,  for 
plaintiff  in  error,  cited  Tyler  on  Usury,  346  ;  3  Par.  on  Con., 
119;  1  Clark's  Ch.  R.,  252;  20  John.,  285;  1  Hoff.,  29 J, 
294,  306,  308  ;  3  How.,  62;  33  N.  Y.,  55  ;  5  Conn.,  154  ;  1 
Ga.,  416 ;  10  S.  &  M.,  89  ;  13  Ala.,  125 ;  1  Ga.,  392  ;  59  /*., 
646 ;  22  N.  J.  Eq.  R.,  610 ;  1  C.  ife  P.,  396 ;  3  Saund. 
Pl'd'gs  &  Ev.,  §1189 ;  1  Hall's  Sup'r  C't  R.,  481,  544;  2 
Starkie,  211 ;  5  Taunt.,  780  ;  6  Wend.,  415 ;  13  /*.,  505  ;  46 
Barb.,  272 ;  14  N.  J.  Eq.  R.,  229  ;  Cowper,  720 ;  1  Brown's 
Ch.,  149 ;  Ambler,  371 ;  Comyn  on  Usury,  94 ;  19  John., 
496 ;  7  /ft.,  196  ;  2  Peters,  527  ;  1  Green's  Ch.  R.,  453  ;  9  N. 
J.  Eq.  R.,  807. 

A.  D.  Fbeeman,  for  defendant,  cited,  as  to  discretion  in 
granting  new  trials.  Long  vs.  Gardner,  August  Term,  1878. 
As  to  usury,  59  Ga.,  616 ;  5  /ft.,  779  ;  54  /ft.,  529  ;  55  /ft., 
29 
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691, 412  ;  57  lb.,  601.    As  to  priority  of  deed,  Code,  §2705; 
27  Ga.,  406 ;  48  lb.,  461. 

Bleoklev,  Justice. 

By  the  act  of  February  19th,  1873,  all  laws  on  the  subject 
of  usury  were  repealed.  It  was  after  this  repeal  that  the 
new  note  was  given,  and  the  deed  was  made  to  secure 
it.  There  was,  therefore,  no  law  in  existence  by  virtue  of 
which  the  deed  could  become  infected.  Where  there  is  no 
law  there  can  be  no  transgression.  The  deed  was  legally 
pure,  no  matter  how  tainted  some  of  the  original  notes  may 
have  been.  Under  the  special  facts  of  the  case,  other  views 
might  be  urged  in  support  of  the  deed,  but  thie  view  we 
have  presented  will  suffice  to  vindicate  the  judgment  grant- 
ing a  new  trial. 

Judgment  affirmed. 


MiLLBB  et  al.  V8.  Speight. 

1.  A  writ  of  error  returnable  by  law  to  the  August  term  of  the  supreme 
court,  will  not  be  dismissed  for  a  misdescription  of  the  term  in  the 
bill  of  exceptions  and  in  the  Judge's  mandate  to  the  clerk,  the  misde- 
scription consisting  in  writing  July  term,  instead  of  August  term. 

2.  Though  the  existence  of  a  will  be  proved  by  parol  without  objection, 
the  presumption,  until  the  will  is  produced,  is,  that  the  realty  goes 
where  the  law  casts  it.  To  disturb  the  ordinary  course  of  descent 
the  disherison  of  the  heir  must  affirmatively  appear  ;  and  to  eftect 
disherison,  there  must  be  a  devise  to  some  other  person. 

3.  When  the  court  has  erroneously  ruled  out  evidence  without  which 
the  plaintiff  could  not  possibly  recover,  his  failure  to  go  on  and 
prove  other  essential  facts,  will  not  cure  the  error  and  sanctify  a 
judgment  of  non-suit. 

Practice  in  the  Supreme  Court.  Wills.  Presumption. 
Practice  in  the  Superior  Court.  Non-suit.  Before  Jakes 
H.  GuEREYEsq.,  Jxxdgepro  hoc  vice.  Clay  Superior  Court 
March  Term,  1878. 
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The  heirs-at-law  of  John  Miller  brought  ejectment 
against  Speight  for  land.  The  plaintiffs  showed  a  com- 
plete chain  of  title  from  the  state  to  John  Miller. 

On  the  cross-examination  of  one  of  the  plaintiffs,  Joseph 
Miller,  he  testified  that  his  father,  John  Miller,  left  a  will 
at  his  death.  He  was  asked  if  Miller's  children  recognized 
it  as  his  will  ?  To  this  question  plaintiffs  objected,  but  the 
court  permitted  it  answered.  The  witness  answered  that 
they  did. 

Defendant  then  moved  the  court  to  exclude  all  testi- 
mony as  to  who  were  the  heirs-at-law  of  John  Miller.  The 
motion  was  sustained. 

The  witness  testified  further,  that  after  their  father's 
death,  the  children  came  together  and  divided  the  property 
he  had  been  in  possession  of,  but  that  there  was  no  division 
of  the  lot  in  controversy. 

Plaintiffs  proposed  to  prove  that  the  children  agreed  to 
set  aside  the  will  and  to  divide  the  property  equally.  This 
the  court  refused  to  permit.  They  proposed  to  ask  the 
witness  whether  tlie  lot  in  controversy  was  bequeathed  by 
the  will,  and  whether  it  had  been  probated  and  admitted 
to  record  ?    On  objection,  both  questions  were  excluded. 

Plaintiffs  moved  to  amend  the  declaration  by  adding  the 
names  of  the  same  persons  as  devisees  under  the  will  of 
John  Miller.     This  the  court  permitted. 

Counsel  for  plaintiffs  then  stated  that  they  had  never 
heard  of  any  will  until  then,  and  asked  a  continuance  in 
order  that  they  might  obtain  it.     This  the  court  refused. 

They  then  stated  that  under  the  rulings  of  the  court  they 
would  have  to  submit  to  a  non-suit,  and  the  court  so  or- 
dered. 

They  assign  error  as  follows : 

1.  That  the  court  erred  in  excluding  the  testimony  as  to 
who  were  the  heirs-at-law  of  John  Miller. 

2.  That  the  court  erred  in  refusing  to  allow  the  witness, 
Joseph  Miller,  to  state  whether  the  will  conveyed  the  lot 
in  controversy,  and  whether  it  had  been  probated  and  re- 
corded. 


462  SUPREME  COURT  OF  GEORGIA. 


Miller  et  al.  vs.  Speight. 


3.  That  the  court  erred  in  admitting  proof  that  there 
was  a  will,  and  in  excluding  evidence  as  to  who  were  the 
heirs. 

4.  That  the  court  erred  in  overruling  the  motion  for  a 
continuance. 

When  this  case  was  called,  counsel  for  defendant  moved 
to  dismiss  the  writ  of  error  because,  under  the  certificate  of 
the  judge  ^o  hoc  vice,  the  writ  was  made  returnable  to 
the  July  term,  1878,  of  this  court,  when,  in  fact,  there  was 
no  such  tenn.  The  motion  was  disposed  of  as  indicated  in 
the  first  head-note. 

Herbert  Fielder  ;  R.  E.  Kennon,  for  plaintiffs  in  error, 
cited  Code,  §§2246,  2483. 

A.  Hood  ;  Jno.  T.  Clarke  &  Son  ;  J.  C.  Wells,  for  de- 
fendant, cited  Code,  §§2246,  2485,  2445. 

Bleckley,  Justice. 

1.  The  motion  to  dismiss  the  writ  of  error  is  controlled 
adversely  to  the  movant  by  20  Oa.,  531. 

2.  It  was  error  for  the  court  to  exclude  evidence  as  to 
who  were  the  heirs-at-law  of  John  Miller.  The  plaintiffs 
claimed  to  be  such  heirs,  and  had  a  right  to  prove  it,  and 
to  keep  the  proper  evidence  of  their  heirship  before  the 
court  and  jury.  The  existence  of  a  will  made  no  difference, 
nor  did  their  recognition  of  the  will.  No  will  was  pro- 
duced, nor  was  there  any  evidence  of  its  contents,  or  that 
it  had  been  admitted  to  probate.  To  disturb  the  ordinary 
course  of  descent  of  realty,  the  disherison  of  the  heirs-at* 
law  must  aflirmatively  appear ;  12  Ga.j  156;  15  7  J.,  152. 
Until  a  will  is  produced  which  breaks  the  course  of  descent, 
the  presumption  is  that  the  realty  goes  where  the  law  casts 
it.  There  was  no  evidence  that  any  executor  under  the 
will  had  ever  qualified,  or  that  there  was,  or  ever  had  been, 
any  representative  of  the  estate.  If  John  Miller  died  seized, 
and  the  plaintiffs  were  his  heirs-at-law,  they  had  a  prima 
fcbci^  case  for  recovery,  so  far  as  title  was  concerned. 


I 
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3.  Granting  that  under  sections  2246  and  2485  of  the 
Code,  the  burden  was  upon  the  plaintiffs  to  prove  either 
that  the  estate  was  unrepresented,  or  that  the  representative 
consented  to  the  bringing  of  this  action,  they  were  not 
obliged  to  offer  evidence  to  these  matters  after  the  court 
had  shut  out  all  evidence  that  they  were  the  heirs  of  John 
Miller.  With  a  mortal  wound  in  the  vitals  of  their  case, 
inflicted  by  an  erroneous  ruling  of  the  court,  there  was 
nothing  which  they  coald  do  for  it  that  would  save  it  from 
expiring  before  their  eyes.  To  support  its  extremities  when 
it  was  doomed  at  the  center,  was  useless  for  any  purpose 
except  to  render  it  a  more  impressive  corpse. 

Judgment  reversed. 


Wolff  &  Bbotheb  vs.  The  Mabietta  Papek  Manufactu- 

BiNQ  Company. 

1.  A  statute  which  requires  a  summons  to  bear  date  fifteen  days  before 
the  time  of  trial,  (acts  of  1876,  pamph.,  87)  means  that  there  shall 
be  at  least  fifteen  days  from  the  date  of  the  summons  to  the  time  of 
trial — not  that  there  shall  be  that  number  precisely  and  no  more. 

2.  It  is  not  indispennable  to  the  validity  of  the  judgment  of  a  justice 
court,  that  it  should  be  rendered  upon  the  trial  day  named  in  the 
summons.  When,  at  the  request  of  the  defendant,  the  presiding 
justice  continues  the  case  to  a  given  day,  though  it  be  more  than 
ten  days,  his  jurisidiction  is  not  lost.  If,  after  procuring  such  con- 
tinuance, the  defendant  fails  to  attend  at  the  time  appointed,  the 
Justice  may  pf  oceed  to  a  hearing  on  that  day,  or  adjourn  over  until 
the  next  day,  and  then  proceed. 

Justice  Courts.  Summons.  Time.  Judgments.  Be- 
fore Judge  Gbioe.  Bibb  Superior  Court.  October  Ad- 
jonmed  Term,  1877. 

The  Manufacturing  Company  brought  suit  against  Wolff 
&  Brother  on  an  open  account  for  $25.00,  in  the  justice  court 
of  the  716th  district,  6.  M.  The  summons  was  dated  July 
26th,  1877,  and  returnable  on  the  lith  of  the  following 
month.     On  that  dfiy  William  Wolff,  one  of  the  defendants, 
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appeared  without  counsel,  exhibited  his  books  to  the  court 
and  denied  the  justness  of  the  claim.  Whereupon  the  case 
was,  at  his  request,  continued  to  September  4th.  On  that 
day  neither  of  the  defendants  appeared,  and  the  court  ad- 
journed, at  the  request  of  counsel  for  plaintiff,  until  the  next 
day.  On  September  5th,  without  any  notice  to  defendants, 
the  court  rendered  judgment  against  them.  To  the  execu- 
tion based  on  this  judgment,  the  defendants  filed  an  affida- 
vit of  illegality  on  the  following  grounds  : 

1.  Because  the  summons  in  the  cause  which  resulted  in 
said  execution,  bore  date  more  than  fifteen  days  before  the 
trial,  contrary  to  the  act  of  February  23d,  1876. 

2.  Because  the  judgment  was  not  rendered  on  the  day  to 
which  the  summons  was  returnable. 

3.'  Because  the  case  was  continued  from  August  14, 1877, 
to  September  4th,  following,  a  period  more  than  ten  days; 
the  same  not  being  for  providential  cause. 

4.  Because  on  said  4th  of  September  the  cause  was  not 
tried,  but  without  notice  to  defendants,  was  further  con- 
tinued, without  providential  cause,  to  September  5, 1877,  on 
which  day  the  judgment  was  rendered. 

The  illegality  was  dismissed  by  the  justice.  On  certiorari 
to  the  superior  court  his  ruling  was  affirmed,  and  Wolff  & 
Brother  excepted. 

Washington  Dessau,  by  brief,  for  plaintiffs  in  error,  cited 
Code  §4155 ;  59  Oa.,  532,  603. 

R.  F.  Lyon  ;  R.  W.  Patterson,  for  defendant,  cited  Code, 
§4141 ;  acts  of  1876,  p.  38  ;  57  Oa.,  156,  117 ;  Code,  §3335 ; 
27  Oa,,  252 ;  Code,  §§3671,  4155  ;  Dwarris  on  Stat,  222. 

Blecbxet,  Justice. 

1.  In  requiring  the  summons  to  bear  date  fifteen  days  be- 
fore the  time  of  trial,  the  statute  merely  fixes  a  minimum. 
It  does  not  mean  that  the  interval  may  not  be  greater.  Cer- 
tainly, it  cannot  be  less. 
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,ttal.vt.  Tha  Lnmpkta  Chettttea  Hlning  Co. 

rnle  is,  that  a.  case  pendintr  before  a  justice 
be  tried  at  the  time  designated  in  the 
tinnancee  are  provided  for.  Code,  §4154. 
ice  is  granted  it  is  to  be  for  such  reason- 
eeding  ten  days,  as  the  jnstico  of  the  peace 
ide,  §4154.  The  letter  of  the  law  does 
continaance  beyond  ten  days,  but  to  ex- 
irror,  and  does  not  pnt  the  case  ont  of 
he  jariediction.  At  least,  no  such  effect 
the  continnance  is  granted,  as  in  the  pree- 
qnest  of  the  party  who  afterwards  com- 
»nnot  give  jurisdiction,  but  when  jnris- 
ained,  there  may  be  the  same  waivers  and 
I  courts  as  in  other  courts.  The  first  con- 
appearance  by  one  of  the  partners,  (the 
I  sammons)  and  was  granted  on  the  day 
sammons  for  trial,  and  took  place  at  his 
intiS  may  have  had  reason  to  complain  of 
It  to  see  how  the  defendants  could  com- 
et show  of  reason.  The  second  contin- 
daj  only,  and  waa  rather  matter  of  favor 
1,  as  neither  of  them  appeared.  It  was 
nore  day.  Sorely,  they  were  not  hurt  by 
I  error, 
ned. 


t  al.  vs.  The  Ldhpein  Chbstateb  Mmnfo 
Company. 

,  wupnvidenUAlljprevenMd  from  piwldJng  In  this  COK,] 

.  bas  ceased  to  do  business  for  a  long  period,  say 
gb  it  has  no  officer  or  agent  witbin  Ute  atate,  and 
ikbolders  ezcepC  the  complalaaDts  are  non-reei- 
it  divest  it  of  title  to  its  frauchises  and  real  estate 
thereof  for  diyisioa  among  the  stocltbolders — 
s  all  tbe  absent  stockholders  are  made  parties,  and 
ion  or  in  some  other  mode. 
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Equity.  Corporations.  Stockholders.  Before  Judge 
Lesteb.    Lumpkin  Superior  Court.    April  Term,  1878. 

On  September  9th,  1876,  Croft,  as  executor  of  Cameron, 
and  another,  Stephenson,  filed  their  bill  against  the  Lump- 
kin Chestatee  Mining  Company,  makings  in  brief,  this  case: 

The  defendant  was  incorporated  by  the  General  Assembly 
in  the  year  1866,  with  a  capital  stock  of  $1000,000.00,  of 
which  complainants  own  5,225  shares,  of  the  par  value  of 
$104,500,00.  It  acquired  lands  of  large  value  for  mining 
purposes,  and  worked  thereon  during  the  years  1867  and 
1868,  taking  therefrom  gold  and  other  minerals  to  the 
amount  of  $20,000.00  or  more.  All  the  ofiicers  and  stock- 
holders of  defendant  are  non-residents.  Defendant  has  not 
prosecuted  the  work  contemplated  by  its  charter  since  the 
year  1868.  The  lands  owned  by  it  are  also  valuable  for 
farming  purposes  and  could  be  sold  for  a  large  sum,  bat 
owing  to  the  non-residence  of  the  officers  and  stock- 
holders no  concert  of  action  can  he  had  in  effecting  a  sale. 

Prayer  that  a  receiver  be  appointed,  that  the  lands,  fran- 
chise, etc.,  be  sold  for  division  among  the  stockliolders,  etc 

The  bill  contained  another  element,  involving  an  account- 
ing with  complainants  for  the  proceeds  of  certain  stock 
surrendered  by  tliem,  in  common  with  the  other  stockhold- 
ers, for  the  purpose  of  raising  a  mining  capital,  and  for  the 
proceeds  of  the  gold  and  other  minerals  taken  in  1867  and 
1868,  not  material  here. 

The  defendant  was  served  by  publication.  It  appeared 
by  counsel  and  demurred.  The  demurrer  was  sustained  as 
to  all  the  bill  except  the  portion  asking  for  an  accounting 

To  this  judgment  the  complainants  excepted. 

WiKR  Boyd,  for  plaintiffs  in  error,  cited  Code,  §§3085, 
3183,  1688 ;  7  Ga.,  238 ;  8  /J.,  527 ;  1  Story's  Eq.  Ju., 
§646.  Angell  &  Ames  on  Corp.,  §312 ;  acts  of  1866,  p. 
106  ;  acts  of  1876,  p.  238. 

W.  P.  Prick,  for  defendant,  cited  6  <?a.,  130 ;  14  lb.. 
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327 ;  9  GiU  &  J.,  365 ;  Abbott's  Dig.  of  Cor.,  341,  301, 
466,  469, 736,  776  ;  4  How.  Pr.  K,  166  ;  12  Barb.,  27  ;  18 
Cal.,  Ill ;.  6  Price,  217 ;  2  Stockton,  480  ;  14  Howard,  589. 

Bleckly,  Justice. 

For  the  chartered  rights  of  this  corpora tiou,  see  acts  of 
1866,  pp.,  100, 106  ;  acts  of  1876,  p.  238.  The  charter  has 
many  years  to  run ;  no  forfeiture  has  been  adjudged ;  no 
surrender  has  been  made.  The  court  is  not  called  upon  to 
presume  a  surrender  from  non-user  and  lapse  of  time,  for 
the  bill  treats  the  corporation  as  a  living,  subsisting  entity. 
The  complaint  is  that  it  is  indolent,  inert,  lazy — that  it 
won't  work.  It  has  valuable  property  that  might  be  made 
profitable  to  the  stockholders,  but  the  stockholders  are  scat- 
tered, and  cannot  be  brought  together  so  as  to  secure  co-op- 
eration and  concert.  The  officers  are  non-residents  of  the 
state ;  so  too  are  the  stockholders,  the  complainants  ex- 
cepted. A  corporation  thus  situated  is  undoubtedly  a  slug- 
gish body,  and  how  to  move  it  may  not  be  easy  to  find 
out.  The  object  of  the  bill  is  not  to  move  it  but  to  strip  it. 
But  while  it  is  alive,  can  this  be  done  ?  If  it  were  dead,  it 
would  be  an  easy  prey ;  but  as  long  as  it  lives  its  property 
and  franchises  arc  its  own,  and  how  is  a  court  of  equity 
to  terminate  its  right  to  them  by  a  decree  ?  In  the  absence 
of  statutory  provisions  applicable  to  this  case,  has  chancery 
this  power  ?  See  1  Edwards  Ch.  R.,  84.  It  is  a  mistake  to 
refit  such  a  bill  as  the  present  on  the  law  of  partition.  Heal 
eetate  is  partitioned  among  the  owners,  so  as  to  give 
each  his  part  in  severalty;  but  here  the  corporation  is 
sole  owner ;  the  stockholders  do  not  own  the  property  or 
any  part  of  it ;  what  they  own  is  the  stock.  It  may  be  that 
analogies  drawn  from  partition,  or  from  some  other  head  of 
the  law,  may  be  found  to  guide  a  court  of  equity  in  divid- 
ing out  the  assets  of  a  living  corporation,  but  if  so,  all  the 
stockkholders  should  be  parties  to  the  bill.  Those  of  them 
who  are  non-residents  could  probably  be  served  by  publica- 
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tion  if  other  service  were  impracticable.     All  we  rule  at 
present,  is,  that  on  the  bill  as  presented  to  the  conrt  below, 
that  court  did  not  err  in  dismissing  so  much  of  it  as  was  not 
pertinent  to  the  account. 
Judgment  affirmed. 


.    EossER  vs.  Chenby  et  al. 

1.  As  ruled  by  this  court  in  54  Oa. ,  168,  the  purchaser  and  those  claiming 
under  him,  are  charged  with  notice  of  the  recitals  in  the  deed  from 
Russell  to  Cheney  and  wife.  The  verdict  was  contrary  to  law  as 
applicable  to  the  facts  in  evidence,  and  there  was  no  error  in  grant- 
ing a  new  trial. 

2.  The  curative  provision  in  the  constitution  of  1877,  in  relation  to 
the  sale  of  homesteads,  is  not  applicable  to  a  sale  not  approved  by 
the  ordinary. 

Ejectment.  Deeds.  Notice.  Vendor  and  purchaser. 
Before  Judge  Hall.  Rockdale  Superior  Court.  April 
Term,  1878. 

The  ejectment  suit  of  Cheney  vs.  Rogers,  reported  in  64 
Ga.,  168,  was  enjoined  by  a  bill  filed  by  Rosser,  under 
whom  Rogers  held.  The  two  cases  were  tried  together, 
and  resulted  in  a  verdict  for  the  defendant  in  ejectment. 
Mrs.  Cheney  moved  for  a  new  trial.  The  motion  was  sus- 
tained and  Rosser  excepted. 

It  is  only  necessary  to  state  that  the  court  excluded  all 
testimony  tending  to  show  that  those  holding  under  Mrs. 
Cheney  purchased  without  notice,  that  the  land  in  contro- 
versy represented  the  proceeds  of  homestead  property,  and 
charged  that  they  were  all  bound  by  the  recitals  in  the  deed 
from  Russell  to  Mr.  and  Mrs.  Cheney,  to  the  effect  that 
"  the  said  sum  of  money  invested  in  the  land  for  which  this 
deed  is  made,  is  the  proceeds  arising  from  the  sale  of  a 
homestead  set  apart  by  the  court  of  ordinary  of  Jasper  county, 
Georgia,  to  William  R.  Cheney,  his  wife  and  children,  by 
virtue  of  an  order  from  said  court." 
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The  jary  foand  in  tbe  teeth  of  these  mlinga,  and  hence 

irdered, 

C.  Bastoh,  for  plaintiff  in  error,  cited 
102,  103,  243,  257,  256. 


for  defendants. 


de  in  54  Ga.,  168,  in  a  branch  of  this  same 
steadily  kept-iti  view  and  purened  to  its 
Tol  the  result  in  favor  of  the  beneficiaries 
According  to  that  ruling,  the  first  pnr- 
aitning  under  him,  stand  charged  in  law 
recitals  in  the  deed  from  Knssell  to  Che- 
it  deed  forms  a  link  in  the  chain  of  their 
t  has  held  that  its  recitals  aSect  them, 
lined  it  or  not.  They  might  and  ought 
t,  and  are  in  the  same  situation  as  if  they 
Notice  is  not  synonymous  with  knowl- 
h  broader  signification.  If  a  person  either 
legally  bound  to  inform  himself  of  it,  he 
law  is  not  indulgent  to  ignorance  where 
omitted.  The  verdict  of  the  jury  was 
r  as  heretofore  laid  down  by  this  court, 
of  that  law  to  the  facte  in  evidence,  and 
trial  was  inevitable. 

provision  in  the  constitution  of  1877,  in 
of  homesteads,  cannot  be  extended  to  the 
le  reason  that  that  provision,  as  we  con- 
ed to  operate  only  where  the  parties  bad 
ory  mode  of  conveying  the  property  in 
ode  required  the  approval  of  the  ordi- 
d  Qpon  the  deed.  Code,  §2025.  Here 
val  indorsed,  and,  so  far  as  appears,  the 
nsalted  in  relation  to  the  sale  of  this  par- 
That  he  may  have  approved  the  sale  of 
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the  homestead  proper,  the  proceeds  of  which  sale  were  in- 
vested in  this  land,  would  not  dispense  with  a  like  approval 
when  the  second  sale  was  attempted.  Doubtless,  the  consti- 
tution could  be  applied  between  the  parties  to  the  former 
sale,  if  the  property  which  was  the  subject  of  that  sale  were 
to  come  in  controversy. 
Judgment  affirmed. 


Hart  vs.  Thomas  &  Company. 

1.  When  a  suitor  having  two  counsel  employed,  goes  to  trial  in  the 
absence  of  one  of  them,  it  is  not  good  ground  for  a  new  trial  that 
the  absence  was  the  result  of  providential  cause,  such  as  serious 
illness  of  the  absentee's  wife,  and  that  the  client  and  associate 
counsel  were  not  informed  of  such  cause  in  time  to  move  for  a  con- 
tinuance, the  fact  being  that  the  absent  counsel  might  have  informed 
them  in  due  time,  or  that  they,  by  diligent  inquiry,  might  have 
acquired  the  information. 

2.  The  superior  court  will  not  give  leave  to  withdraw  a  claim  when  it 
appears  that  the  statutory  right  to  withdraw  has  already  been  exer- 
cised and  exhausted  in  disposing  of  a  prior  claim. 

Continuance.  Claim.  Before  Judge  C&isp.  Sumter 
Superior  Court.     October  Adjourned  Term,  1877. 

An  execution  in  favor  of  Thomas  &  Co.  was  levied  upon 
certain  realty  and  personalty  as  the  property  of  the  defend- 
ant, J.  N.  Hart.  A  claim  was  interposed  by  Mary  E.  Hart. 
The  jury  found  the  property  subject.  The  claimant  moved 
for  a  new  trial  upon  the  following  grounds : 

1.  Because  at  the  time  this  case  was  tried,  January  Slst, 
her  leading  counsel,  Lanier  &  Anderson,  were  absent.  Mr. 
Lanier  was  the  member  of  the  firm  who  always  had  especial 
charge  of  this  case,  and  who  was  always  present  in  her 
behalf  when  necessary.  At  the  time  of  the  trial  he  was 
providentially  detained  at  home  by  the  serious  iUaess  of 
his  wife,  which  fact  was  known  neither  to  herself  nor  her 
other  counsel  at  the  time  her  case  was  called. 

2.  Because  the  court  refused  to  allow  claimant  to  with* 
draw  her  claim. 
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Two  affidavits  of  Mr.  Lanier  were  introduced  f  nlly  sup- 
porting the  statements  made  in  the  first  ground ;  but  they 
also  showed  that  his  wife  had  been  ill  since  the  2d  of  Janu- 
ary, requiring  his  constant  attention,  and  did  not  disclose 
any  reason  why  this  condition  of  affairs  was  not  sooner 
made  known  to  his  client  or  his  associate  counsel. 

As  to  the  second  ground,  the  minutes  disclosed  to  the 
court  that  claimant  had  already  once  exercised  her  right  of 
withdrawal. 

The  motion  was  overruled,  and  claimant  excepted. 

Allen  Fori  ;  Lanier  &  Anderson,  for  plaintiff  in  error, 
cited  10  Ga.,  85;  16  /J.,  526;  33  /i.,  243;  45  11.,  538. 

GuERRY  &  Son,  for  defendants. 

Blectklet,  Justice. 

1.  If  not  ready  for  action  because  one  of  the  commanders 
is  not  in  position,  there  should  be  communication  with  the 
absentee,  if  practicable,  and  a  postponement  until  he  comes 
up.  To  strike  for  victory  in  his  absence,  and,  after  the  field 
is  lost,  not  abide  by  defeat,  is  contrary  to  all  sound  rules  of 
forensic  combat.  It  is  more  than  probable,  that  by  the  use 
of  due  diligence  the  cause  of  absence  might  have  been  known 
in  ample  time  to  move  for  a  continuance.  There  was  prob- 
ably both  railroad  and  telegraphic  communication  open  be- 
tween the  place  where  the  counsel  was  detained  >and  the 
place  where  the  court  was  held,  the  former  being  Macon 
and  the  latter  Americus. 

2.  Withdrawal  of  a  claim  is  permitted  by  statute  once 
only.  When  the  right  has  been  exercised,  it  is  exhausted, 
and  the  second  claim  cannot  be  withdrawn. 

Judgment  aflSrmed. 
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Taylor  vs.  Thomas. 

Tayloe  v8.  Thomab. 

1.  After  all  laws  upon  the  subject  of  usury  were  repealed,  and  before 
any  re-enactment  thereof,  it  was  competent  for  the  parties  to  increase 
the  rate  of  interest  upon  a  pre  existing  contract,  and  to  stipulate  for 
computing  interest  at  the  conventional  rate  from  any  time  whatso- 
ever, past,  present  or  future. 

2.  Future  indulgence  for  a  definite  period  (the  debt  being  past  due), 
was  a  sufficient  consideration  for  the  agreement  to  pay  increased 
interest ;  and  where  the  consideration  was  not  expressed  in  the 
written  promise,  the  same  was  provable  by  evidence  ctUunde.  A  sub- 
sequent admission  or  acknowledgment  in  writing,  signed  by  the 
debtor,  was  competent  evidence. 

3.  An  agreement  that  the  mortgage  lien  shall  cease  on  payment  of 
a  part  of  the  debt,  is  in  conflict  with  the  written  condition 
of  the  mortgage,  the  latter  being,  in  effect,  that  the  lien  shall  cease 
on  payment  of  the  whole  debt.  Moreover,  a  contract  to  pay  a  given 
part  of  the  debt  is  not  complied  with  by  paying  a  less  part. 

4.  On  the  facts  in  the  record,  the  exceptions  to  the  auditor's  report 
were  not  sustainable. 

Mortgage.  Usury.  Contracts.  Evidence.  Before  Judge 
Cbisp.    Lee  Superior  Court.    March  Term,  1878. 

Thomas  instituted  proceedings  to  foreclose  a  mortgage 
executed  on  March  15th,  1875,  to  secure  the  following  notes : 

"$8,000.00, 

On  or  before  the  first  day  of  January,  1873,  I  promise  to  pay  to 
G.  W.  Thomas  or  bearer,  $8,000.00,  for  value  received.  October 
16th,  1871.  (Signed)  Elkazer  Taylob." 

Attached  to  this  note  were  the  following : 

"I  agree  and  promise  to  pay  on  my  above  note,  interest  at  the  rate  of 

18  per  cent,  per  annum  from  the  first  of  January  last  until  fully  paid. 

April  21st,  1878.       (Signed)  E.  Taylob," 

"From  the  16th  of  March,  1875,  I  will  only  require  interest  at  tha 

rate  of  12  per  cent,  per  annum.    March  15th,  1875. 

(Signed)  G.  W.  Thomas." 

"Credits— October  25th,  1878,  $447.30;  January  8d,  1877,  $892.55." 
"Ten  days  after  date  I  promise  to  pay  G.  W.  Thomas  or  besper, 

$250.00,  for  value  received,  with  interest  at  the  rate  of  12  per  cent,  per 

annum  from  date.    March  16th,  1875. 

(Signed)  E.  Taylob." 

In  connection  with  the  first  note,  on  AprU  1st,  1876, 

Taylor  executed  a  declaration  of  the  consideration  which 
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moved  him  to  increase  the  rate  of  interest,  as  appears  hj  his 
agreement  of  April  Slat,  1873,  as  follows : 

"I,  Bleazer  Tajlor.do  berebj  declare  that  the  stud  conalderatloa  was 
tbAt  aaid  George  W.  Thomas  did,  and  was  to,  allow  me  indulgence  on 
Mid  note  up  to  M&rch  15th  1875,  which  indalgence  said  George  W. 
Thomas  has  fully  and  dulf  allowed  me  in  good  faith,  and  in  pursuance 
of  said  contract" 
The  respondent  pleaded  as  follows : 

1.  The  general  issue. 

2.  That  the  agreement  to  increase  the  rate  of  interest  was 
without  consideration  and  void ;  that  the  pretended  ratifi- 
cation of  April  Ist,  1876,  was  a  mere  shift  and  device  to 
evade  the  nsnry  laws,  and  that  respondent  signed  the  same 
with  the  distinct  understanding  that  he  was  to  be  allowed 
fnrther  indalgence  for  one  year,  or  some  ench  time ; 
that  petitioner  violated  bis  contract  and  commenced  suit  to 
the  next  ensning  term  of  Sumter  superior  court. 

3.  That  the  mortgage  was  exccnted  with  the  nnderstand- 
ing  and  agreement  that  when  11,500.00  was  paid  thereon,  it 
was  to  be  released  and  canceled ;  that  respondent  has  paid 
tl.300.00,  or  some  such  sum,  and  that,  therefore,  a  fore- 
closare  should  not  be  allowed  except  for  $^200.00. 

A  reference  to  an  auditor  was  had  to  report  the  amount 

due  oD  the  notes,  who  found  it  to  be  $4,259.72.     In  his  cal- 

as  charged  at  the  rate  specified  in  the 

i  to  the  large  note.    Exceptions  were 

)  substance,  the  same  questions  as  are 


le  court  struck  the  third  plea  and  the 
iditor's  report. 

Y  the  parol  testimony  did  not  vary  mate- 
iented  by  the  notes,  mortgage,  contracts, 

ed  the  report  and  found  for  the  peti- 
ident  moved  for  a  new  trial  because  the 
ining  the  demurrer  to  the  third  plea  and 
the  report.  The  motion  was  overruled 
epted. 
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Taylor  vs.  Thomas. 

W.  A.  Hawkins  ;  Allen  Fort,  for  plaintiff  in  error. 
GuERBY  &  Son,  for  defendant. 
Bleckley,  Justice. 

1.  All  laws  upon  the  subject  of  usury  were  repealed. 
Whilst  they  stood  repealed,  a  new  stipulation  in  writing  for 
interest  was  added  to  a  contract  which  had  been  made  be- 
fore the  repeal.  This  new  stipulation  reached  back  and 
provided  for  the  computation  of  interest  at  the  agreed  rate 
from  a  time  anterior  to  the  date  of  repeal.  The  agreed 
rate  was  in  excess  of  the  limit  to  which  lawful  interest  had 
been  restricted  whilst  the  usury  laws  were  in  force.  Did 
this  invalidate  the  new  stipulation  ?  Undoubtedly  it  did 
not,  for  no  law  was  violated.  There  was  no  public  or  legis- 
lative will  in  respect  to  the  rate  of  interest,  or  in  respect  to 
the  period  of  time  during  which  the  agreed  rate  should  be 
counted.  The  sole  rule  was  the  will  of  the  contracting  par- 
ties. The  law  said,  do  as  you  please ;  interest  is  open  to 
free  trade.  With  this  broad  license,  all  contracting  parties 
could  make  their  own  terms,  and  apply  them  to  any  time 
whatsoever,  past,  present  or  future. 

2.  As  every  contract  requires  some  consideration  to  sup- 
port it,  the  agreement  for  increased  interest  on  a  pre-existing 
debt  would  be  a  nude  pact  unless  based  on  a  consideration. 
Future  indulgence  for  a  definite  period  (the  debt  being  past 
due)  is  consideration  enough.  And  it  was  provable  by  evi- 
dence aUv/nde.  57  Ga.^  319  (2).  The  debtor's  subsequent 
admission  or  acknowledgement  in  writing,  signed  by  him 
was  competent  evidence. 

3.  There  surely  is  a  difference  between  the  condition  in  a 
mortgage  that  the  lien  shall  cease  upon  payment  of  the 
whole  debt,  and  an  alleged  agreement  that  it  shall  cease  on 
the  payment  of  a  part  of  the  debt.  By  no  means  can  the 
two  things  be  reconciled ;  the  conflict  is  so  obvious  that 
whoever  can  discern  that  the  whole  is  greater  than  a  part, 
cannot  fail  to  perceive  it.    It  is  equally  manifest  that  a 
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contract  to  pay  a  given  part  of  the  debt  ie  not  (complied 
with  by  paying  a  less  part.  Performance  of  llie  alleged 
parol  agreement  was  thns  not  averred  in  the  plea,  even  if 
that  wonid  have  enfficed. 

4.  The  order  of  reference  to  an  anditor  was  only  to  take 
the  acconnt.  Hence,  some  of  the  exceptions  to  the  report, 
perhaps  all  of  them,  were,  in  strictness  of  practice,  inappli- 
cable. On  the  faets  in  the  record  none  of  the  exceptions  can 
be  sustained. 

Judgment  affirmed. 

Fahbott  &  Bbotbeb  vs.  Johnson. 

].  The  testimony  of  one  holding  llie  position  of  chentiet  to  the  depart- 
ment of  agriculture,  for  the  analysts  of  fertUizerB.  is  not  admissible, 
if  the  fact  to  wbich  it  relates  seems  to  rest  oa  hearsay,  nitbcr  than 
on  personal  Icnowledge.  Thus,  where  tlie  quality  and  effects  of  a 
certain  ccynmercial  fertilizer  are  in  quesLion,  nnd  the  chemist, 
answering  to  interrogatories,  says,  "tests  of  this  gaano  made  in 
differpDt  parts  of  the  state  by  the  department  of  agriculture,  have 
been  satisfactory  ss  to  its  value  as  a  food  for  plants,"  the  answer 
is  iucompet«nt  testimony. 

S.  Where  both  parties  have  introduced  evidence,  the  jury  Rhould  not 
be  instructed  to  the  effect,  that  if  they  believe  from  the  evidence  of 
the  plaintiff  thus  and  so,  then  it  would  devolve  on  the  defendant  tu 
show  clearly  thus  and  so.  It  is  not  obligatory  upon  the  jury  to 
divide  the  evidence  into  two  parts,  and  determine  their  belief  pro- 
visionally by  one  of  the  parts  only,  but  thej  may,  if  Ihey  please, 
consider  the  evidence  as  a  whole  in  all  the  stages  of  their  delibera- 

3.  If  a  farmer,  ia  dividing  the  crop  between  himself  and  his  tenants, 
has  received  from  them  half  the  price  which  he  had  conlracted  to  pay 
for  a  worthless  fertilizer  used  in  producing  the  crop,  they  not  object- 
ing to  the  terms  of  settlement,  he  may  afterwards  bind  himself  by  a 
promise  Co  refund  on  condition  that  be  shall  be  successful  in  resist- 
ing a  suit  for  the  price  of  the  fertilizer,  brought  against  him  by  the 
bolder  of  his  note  giveut  herefor.  Such  a  promise  would  have  the 
support  of  a  strong  morul  obligation  at  least. 

4.  £vidence  called  in  the  motion  for  new  trial  newly  discovered,  can- 
not be  considered  in  passing  upon  the  motion,  where  no  affldavil 
has  been  mude  touching  the  discovery— do  affidavit  of  the  time,  oi 
even  of  the  fact  of  discovery. 

30 
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Parrott  &  Brother  vs.  JohoBon. 

■5.  The  defense  pleaded  was  express  warranty  of  the  fertilizer,  and 
breach  thereof.  Express  warranty  was  not  proved.  Breach  of 
implied  warranty  was  not  pleaded,  nor  was  it  established  by  evidence 
with  that  certainty  contemplated  in  51  Ga,,  298,  and  in  53  Ga.,  635 

Evidence.  Charge  of  Court.  Contracts.  Warranty. 
New  trial.  Before  Judge  Hillyer.  DeKalb  Superior 
Court.     March  Term,  1878. 

Parrott  &  Brother  brought  complaint  against  Johnson  on 
a  note  for  $196.75,  dated  April  4, 1876,  and  due  on  or  before 
November  Ist  next  thereafter,  given  for  guano  sold.  The 
defendant  pleaded  that  he  was  a  farmer,  had  purchased  the 
guano  on  the  express  warranty  of  plaintiff  that  it  was  well 
adapted  to  the  cultivation  of  cotton,  and  that  the  warranty 
had  failed  in  that  the  article  bought  as  aforesaid  had  proved 
valueless. 

The  evidence  was  somewhat  conflicting,  but  failed  to  show 
that  the  guano  was  not  suitajble  to  the  purpose  for  which 
purchased.  As  an  effort  to  prove  a  breach  of  warranty  it 
was  exceedingly  weak.  It  was  shown  by  plaintiffs  that  de- 
fendant cultivated  his  lands  by  tenants  under  contracts  that 
he  was  to  pay  for  one-half  the  guano,  furnish  stock,  etc.,  and 
to  receive  one-half  the  crop ;  that  in  settlements  had  with 
his  tenants  he  retained  half  the  price  of  the  fertilizer  as  the 
amount  due  therefor  by  them.  It  was  shown  by  defendant 
that  some  time  in  the  spring  or  summer  of  1877,  he  promised 
said  tenants  to  refund  the  amount  thus  paid  by  them,  after 
deducting  expenses,  if  he  was  successful  in  this  litigation. 
There  was  no  evidence  of  any  express  warranty. 

The  jury  found  for  the  defendant.  The  plaintiffs  moved 
for  a  new  trial  upon  substantially  the  following  grounds  : 

1.  Because  the  court  erred  in  refusing  to  c.iarge  as  fol- 
lows :  "  If  the  evidence  disclosed  the  fact  that  defendant 
had  received  pay  for  one-half  of  the  guano  unconditionally 
from  his  tenants,  but  afterwards  defendant  had  promised  to 
refund  a  part  of  the  money  if  he  gained  the  suit,  in  order 
that  said  payment  would  not  prejudice  his  defense  in  said 
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Rnit  with  plainti&s ;  aiid  it  should  further  appear,  that  sai 
tenants'  contracts  had  nothina;  to  do  with  plaiiitiffe  and  d' 
feudant^B  contract,  and  that  the  tenants  had  no  idea  of  tryin 
to  recover  anything  back  from  defendant;  then,  in  thi 
event,  it  would  go  to  the  credit  of  plaintiffs,  and  defeiidai 
would  be  liable  for  that  anionnt." 

2.  Because  the  court  erred  in  excluding  the  testimony  < 
Land.     (Thiaia  fully  reported  in  the  first  head  note.) 

3.  Because  the  court  erred  in  refusing  to  charge  as  fo 
lows;  "If  the  jury  believe  from  theevidence  for  plaiutiffi 
that  the  guano  was  merchantable  and  reasonably  suited  f( 
the  pnrpose  intended,  then  it  would  devolve  upon  dGfen< 
ant  to  show  clearly  that  his  failure  to  realize  a  benefit  froi 
thegnano.and  to  make  a  good  crop,  was  caused  by  no  fault  < 
his,  bnt  resulted  from  the  worthlessnees  of  the  guano,  b< 
fore  he  would  be  entitled  to  a  verdict." 

4.  Because  of  certain  newly  discovered  evidence. 

This  last  ground  was  unsupported  by  the  usual  affidavit 
The  motion  was  overruled,  and  the  plaintiffs  excepted. 

REIHHAKDT&  HooKS,  for  plaintiffs  in  error. 

L  J.  Winn,  for  defendant. 

Blsceley,  Jnstice. 

1.  The  tests  spoken  of  by  the  chemist  do  not  appear  t 
have  been  made  by  bimnelf,  but  by  the  department  of  agr 
cultore.  Whether  he  assisted  in  them  is  not  stated,  nor  i 
it  stated  that  they  were  conducted  under  his  observation. 

2.  Both  parties  introduced  evidence.  The  jury  conl 
look  at  the  whole  case,  and  were  not  bound  to  distinguis! 
the  effect  of  the  plaintiffs'  evidence  separately  considerec 

3.  If  the  defendant  had  collected  from  his  tenants  wha 
he  onght  in  equity  and  good  conscience  to  refund,  his  prom 
ise  to  refund  would  not  be  without  the  consideration,  a 
least,  of  a  strong  moral  duty.  Granting  that  he  conld  no 
be  constrained  to  perform  it,  he  should  not  be  obstructed  ii 
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his  purpose  to  perform  voluntarily.  While  goin^  forward 
of  his  own  volition,  he  should  not  be  pushed  oflF  of  the 
path.  But  we  do  not  see  why  performance  might  not  be 
enforced. .   We  think  it  could  be. 

4.  Mere  assertion  that  eviden.ce  has  been  discovered  since 
tlie  trial  is  of  no  value.  The  usual  affidavits  should  be 
superadded. 

•  5.  The  defense  pleaded  was  not  proved.  Neither  was  a 
breach  of  implied  warranty  proved  with  that  degree  of  cer- 
tainty heretofore  held  requisite.  A  new  trial  should  have 
been  granted  for  deficient  evidence. 

Judgment  reversed. 


KiRKLAND  m.  Wade,  gnardian. 

At  administrator's  sale,  whether  public  or  private,  the  rule  is  eaoeiiU 
emptor.  When  the  sale  is  of  wild  lands  on  a  credit,  and  a  bond  for 
titles  is  given  by  the  administrator  to  the  purchaser,  representations 
made  by  the  former  to  the  latter,  concerning  the  title,  twelve  months 
afterwards,  on  executing  a  deed  and  taking  a  mortgage  upon  the 
land  for  security  of  the  purchase  money,  will  not  be  cause  for  re- 
scision,  or  for  withholding  payment  of  the  price.  Such  representa- 
tions will  constitute  no  defense  to  an  ordinary  suit  upon  the  note, 
or  to  a  nile  to  foreclose  the  mortgage.  As  the  sale  itself  was  with- 
out fraud,  and  as  the  lands  were  bound  from  the  beginning  for  their 
own  purchase  money,  and  as  the  purchaser  was  liable  therefor  out  of 
his  general  estate,  the  representations  complained  of,  even  if  false 
and  fraudulent,  were  productive  of  no  damage. 

Administrators  and  executors.  Sales.  Bescision.  Be- 
fore Judge  KiDDoo.     Miller  Superior  Court.     April  Term, 

1878. 

Wade,  as  guardian  of  the  heirs  of  Stafford,  brought  com- 
plaint against  Kirkland,on  a  note  dated  May  9th,  1873,  due 
by  January  Ist  thereafter,  for  |»1,492.00.  He  also  com- 
menced proceedings  to  foreclose  a  mortgage  given  to  secure 
the  payment  of  the  note.  The  two  cases  were,  by  consent, 
tried  together. 
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The  defendant  pleaded  that  the  note  was  ^'wen  for  laiide 
purchased  from  Wade,  aa  administrator  of  the  estate  of 
Stafford,  the  title  to  wluch  the  latter  represented  to  be  per- 
fect; that  tlie  pnrehaee  was  made  upon  the  faith  of  this 
representation  ;  that  no  legal  title  had  been  made  to  him. 
and,  therefore,  the  eoiisideration  bad  failed  ;  that  he  had 
expended  money  in  making  improvements,  etc.  He  prayed 
rescission  and  general  relief. 

The  evidence  presented  the  following  facts:  Wade,  aa 
administrator  of  Stafford,  was,  by  order  of  the  court  of  ordi- 
nary, authorized  to  soil  the  wild  lands  belonging  to  the  es- 
tate at  private  sale.  Under  this  authority,  in  tJie  spring  of 
1S72,  he  sold  to  Kirkland,  taking  note  for  purchase  money, 
and  giving  bond  for  title.  Kirkland  Jiaving  failed  to  meet 
hie  note  in  the  fall  of  1872,  when  it  matured.  Wade  pro- 
posed to  him  to  take  np  the  bond,  execute  deed,  and  take 
note  secured  by  mortgage  for  purchase  money.  This  trans- 
action took  place  on  May  Otli,  1873.  Tlie  change  was  made 
for  the  purpose  of  enabling  Wade  to  wind  np  the  adminis- 
tration of  the  Stafford  estate,  and  to  transfer  the  note  and 
mortgage  to  bimself  as  guardian.  He  then  told  Kirkland 
that  he  did  not  have  the  otiier  title  papers,  but  thought  they 
were  in  possession  of  his  brother,  the  executor  of  his 
father^e  estate,  wlio  was  absent  in  Rome.  He  also  stated 
that  the  title  of  the  Stafford  estate  to  tlie  lands  was  good, 
and  he  still  insists  tliaC  such  is  tlie  fact.  He  h;is,  after 
thorough  search,  been  unable  to  find  the  title  papers.  They 
have  been  lost  or  destroyed.  Kirkland  has  ma  e  several 
propositions  to  rescind,  based  on  bis  inability  to  pay,  but 
not  on  defect  of  title.  Kirkhind's  possession  had  not  been 
interfered  with  in  any  way.  No  suit  had  been  commenced 
against  bim,  nor  was  any  threatened.  The  main  reason  why 
he  feared  an  .adverse  claimant  was  the  failure  of  Wade  to 
furnish  him  with  the  title  papeis.  In  alt  these  matters 
Wade  acted  solely  in  his  capacity  as  administrator. 

The  court  charged  substantially  the  principle  enunciated 
in  the  head  note.     The  jury  found  for  the  plaintiff.     The 
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defendant  moved  for  a  new  trial  upon  nnmerous  grounds, 
and  amongst  them,  because  of  error  in  the  charge  above 
alhided  to.  The  motion  was  overruled  and  the  defeudaBt 
excepted. 

I.  A.  BcsH  ;  Floiing  &  Russell,  by  K  N.  Ely,  for 
plaintiff  in  error,  cited,  2  Ga.,  442  ;  6  Id.,  220  ;  16  lb.,  432 ; 
23  lb.,  26  ;  43  lb.,  579 ;  8  76.,  236 ;  38  lb.,  558  ;  4/&.,  148; 

Code,  §§3174,  2555,  2556. 

A.  C.  Seieffield  ;  E.  C.  Bovver,  for  defendent,  Caveat 
emptor.  Code,  §§2622,  2563,  2651 ;  8  Ga.,  236.  Cancella- 
tion, 10  Ga.,  127  ;  55  lb.,  152, 164,  288. 

Bleckley,  Justice. 

The  case,  though  it  has  many  sprangles  in  the  record,  has 
a  solid  nucleus  which  controls  it.  The  purchase  was  of 
wild  land  sold  by  an  administrator  at  private  sale,  under 
an  order  of  the  court  of  ordinary.  There  was  no  fraud  or 
misrepresentation  in  that  sale.  To  the  purchaser,  the  maxim 
of  caveat  emptor  applied.  He  incurred  a  debt  for  the  agreed 
purchase  money,  whether  the  intestate  ever  had  a  title  to 
the  land  or  not.  That  debt  he  afterwards,  on  receiving  a 
conveyance  from  the  administrator,  secured  by  a  mortgage 
upon  the  land.  It  was  then,  if  ever,  that  the  administrator 
misrepresented  the  intestate's  title.  But  what  harm  was 
done  by  the  alleged  misrepresentation  ?  It  drew  the  pur- 
chaser into  no  liability  which  he  had  not  already  incurred. 
The  land,  under  the  bond  for  titles  as  well  as  under  the 
mortgage,  was  liable  for  its  own  purchase  money.  And 
the  purchaser's  general  estate  was  just  as  liable  for  it  before 
the  mortgage  was  given,  as  it  was  afterwards.  The  only 
fruit  of  the  alleged  misrepresentation  was  the  mortgage,  bnt 
the  giving  of  a  mortgage  upon  land  which  was  already 
bound  as  effectually,  if  not  more  effectually,  for  its  own 
purchase  money,  was  productive  of  no  damage.    So  this 
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litigation  is  reall;  abont  nothing.     Fraud  or  no  fraud,  no 
body  has  been  hurt  in  the  least. 
Judgmeot  affirmed. 


Newsoks  vs.  Thb  State  of  Georgia. 

1.  A.  showing  for  a  continuttDce  upon  the  ground  of  the  absence  of : 
wUness,  is  insufficient  if  it  omits  lo  state  thftt  the  application  ia  no 
made  for  the  purpose  of  delay.  Ia  this  case,  the  caunter-showin; 
made  by  the  state  is  strooglj  suggestive  that  the  application  wa 
for  dela;  only. 

2.  Evidence  that  the  priutner  carried  his  pistol  openly  and  fully  ex 
posed  to  view,  at  the  time  of  his  arrest  on  another  charge,  and  fo 
some  days  previously,  is  not  in  conflict  with  other  testimony  that  h 
carried  it  concealed  a  short  time  after  that  arrest  took  place,  am 
whilst  he  was  still  in  custCMly. 

Criminal  law.  Continuance.  Evidence.  Before  Jiidgi 
Ckisp.     Lee  Superior  Court,    March  Terra,  1878. 

Neweome  was  placed  on  trial  fur  carrying  concealed  wea 
pons.  He  pleaded  not  gtiilty.  Raley  testified  that  in  No 
vember,  1876,  he  arrested  defendant  on  Green's  plantation 
that  after  a  few  rainntes  conversation  with  one  Glaze,  hi 
left  with  his  prisoner ;  that  after  taking  him  a  quarter  of  : 
mile  from  place  of  arrest,  witness  asked  him  if  he  had  : 
pistol,  when  he  drew  one  from  his  pocket ;  that  the  pisto 
had  been  concealed  prior  to  this  time. 

Two  witnesses  for  the  defendant  testified  that  he  wa 
carrying  the  pistol  fnlly  exposed  to  view  at  the  time  of  hi 
arrest.  One  of  them  stated  that  he  had  been  so  cari'yinj 
the  weapon  for  several  days,  and  up  to  the  time  of  his  arresl 

He  was  found  guilty.  A  motion  for  new  trial  was  made 
because  the  verdict  was  contrary  to  law  and  evidence,  am 
because  the  court  overruled  a  motion  for  continuance  base< 
on  the  following  showing : 

Defendant  stated,  under  oath,  that  a  witness  whom  he  ha< 
had  subpcenaed,  Fletcher,  by  name,  was  absent  without  hi 
coDsent;  that  this  witness  was  present  at  the  time  charge* 
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in  the  indictment,  and  would  testify  that  he  carried  the 
pistol  openly  and  fully  exposed  to  view;  that  defendant 
expected  to  have  him  present  at  the  next  term  of  court. 

In  response  to  this  motion,  the  prosecution  showed  that 
Fletcher  was  not  present  at  the  time  defendant  drew  his 
pistol,  and,  of  course,  could  not  have  seen  it. 

The  prosecution  also  agreed  to  confine  its  case  to  what 
occurred  after  Raley  and  his  prisoner  had  left  Glaze  and 
Fletcher. 

The  motion  was  overruled,  and  defendant  excepted. 

Allen  Fort  ;  Simmons  &  Simmons,  for  plaintiff  in  error. 

C.  B.  Hudson,  solicitor-general,  by  B.  P.  Hollis  ;  W.  A. 
Hawkins,  for  the  state. 

Bleckley,  Justice. 

1.  Irrespective  of  the  counter-showing  made  by  the  state, 
the  prisoner's  showing  for  a  continuance  was  insufficient. 
It  did  not  state  that  the  application  was  not  made  for  delay, 
and  that  statement  was  requisite  to  complete  it.  Code, 
§3522.  Very  likely  the  omission  was  intentional,  for  the 
counter-showing  is  strongly  suggestive  that  the  application 
was  for  delay  only. 

2.  The  witnesses  for  the  defendant  made  no  impression 
whatever  on  the  state's  ease.  They  did  not  touch  it.  At 
the  time  of  his  arrest,  and  for  some  days  previously,  the 
defendant  carried  his  pistol  openly  and  fully  exposed  to 
view.  But  the  state  proved  that  he  adopted  another  mode 
of  carrying  it  after  his  arrest.  Being  a  prisoner  did  not 
not  give  him  the  right  to  conceal  his  arms  about  his  person. 
There  was  no  conflict  in  the  evidence. 

Judgment  affirmed. 


Ansley  v8.  Jokdan. 

1.  Prima  facie,  the  measure  of  recovery  in  behalf  of  an  employee  who 
is  wroDgful)^  diamissed  pending  the  term,  and  who  sues  after  the 
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term  of  biring  hns  exptrod.  is  full  pa.j  at  the  contract  rate.  Id  order 
to  mitigate  the  recovery  by  reason  of  earnings  which  the  ditnnissed 
employee  realized,  or  might  have  realized,  in  serving  other  employ- 
ers, intermediate  the  dismissal  and  the  expiration  of  llic  term,  the 
mitigating  facts  must  be  proved  ae  matter  of  defense,  and  lo  lay  the 
fcundatioD  for  proving  them,  they  should,  in  Georgia  practice,  be 
specially  pleaded. 

3.  Where  the  undertaking  of  the  defendant  was  to  furnish  board  as 
well  aa  pay  wages,  and  it  appeared  in  evidence  that  Ibe  employee 
accepted  other  employment  immediately  after  bis  dismissal  by  the 
defendant,  and  that  be  was  boarded  by  the  new  employers  ae  com- 
pensation for  his  services,  the  item  of  board,  while  it  was  thus  fur- 
nished, is  not  an  element  of  recovery  against  the  defendant,  there  be- 
inc;  no  suggestion  that  the  board  was  in  any  respect  inferior  to  that 
which  the  defendant  was  bound  to  supply. 

8.  Thouglt  intoreBt  on  the  unpaid  wages  was  not  expressly  claimed 
in  Ihe  declaration,  the  Jury  could  allow  interest  from  the  time  the 
wages  l>ecame  due  according  to  the  terms  of  the  contract,  the  aggre- 
gate of  Ihe  verdict  being  much  less  than  the  amount  laid  in  the  ad 
damnum. 

4.  Tbe  charge  of  the  court  was  not  erroneous  in  failing  lo  specify  the 
particular  acta  and  omiBsions  which  would  justify  the  employer  la 
discharging  his  employee,  no  request  to  enter  into  such  details  hav- 
ing l)een  made. 

B.  In  "  holding  "  that  it  was  sot  competent  for  the  defendant  to  show 
so  and  so.  there  was  no  necessary  error;  for  it  does  not  appear  that 
the  defendant  offered  evidence  to  tbe  point;  neither  does  it  appear 
at  what  stage  of  tbe  proceedings,  or  under  what  circumstances,  the 
holding  complained  of  took  place. 

6.  Theplftinlifl  having  proved  by  her  minor  son  that  he  made,  for  bis 
mother,  tbe  contract  alleged  in  the  declaration,  there  was  sufficient 
evidence  of  the  contract  to  prevent  a  non-suit. 

7.  An  amendment  substituting  one  plaintiff  for  another  will  stand, 
unless  objection  thereto  be  urged  in  due  lime. 

8.  Tbe  question  of  the  right  to  appeal  does  not  arise  on  a  motion  for  a 
Dew  trial. 

Manter  aod  servant.  Contracts.  Damages.  Interest. 
Chaise  of  court.  Non-suit.  Amendment.  Parties.  Ap- 
peal. Now  trial.  Before  Judge  Cbawfoed.  Marion 
Superior  Conrt,    April  Term,  1878. 

Od  October  26th,  1876,  Jordan  brought  complaint  against 
Anslej  for  breach  of  contract,  alleging  that  on  October  lat, 
1875,  defendant  promised   to  pay  plaintiff  $180.00  and  to 
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board  him,  for  his  services  as  clerk  from  tlie  day  above 
stated  until  October  let,  1876 ;  that  the  board  was  worth 
$12.50  per  month  ;  that  on  May  15th,  1876,  defendant  dis- 
charged him  without  cause,  to  his  damage  $500.00.  The 
defendant  pleaded  in  abatement  the  minority  of  the 
plaintiff  at  the  commencemont  of  suit ;  in  bar,  the  general 
issue  ;  specially,  nonperformance  of  duty  and  disobedience 
of   instructions;    in  confession  and  avoidance;   set-off   of 

*  

$67.50.  There  was  no  dispute  about  the  set-off.  It  was 
admitted  as  correct. 

On  April  19th,  1877,  the  declaration  was  amended  by 
substituting  Ann  Jordan,  the  mother  of  plaintiff,  as  a  party 
in  his  stead,  he  being  a  minor.  Service  of  the  amendment 
was  made  on  the  15th  of  the  following  October.  The  trial 
was  had  at  April  term,  1878. 

The  evidence  for  the  plaifttiff  presented  the  following 
facts  :  The  contract  was  made  as  alleged  by  Jordan  with 
defendant  for  his  mother,  the  plaintiff,  except  that  the 
amount  to  be  paid  in  money  was  $175.00.  Jordan  was  a 
minor,  and  was  discharged  as  alleged  without  cause.  £e 
always  performed  his  duty  and  obeyed  instructions.  The 
value  of  board  was  proved. 

At  the  close  of  the  testimony  for  plaintiff  the  defendant 
moved  for  a  nonsuit,  because  the  proof  showed  that  no 
contract  was  made  between  the  plaintiff  and  the  defendant 
The  motion  was  overruled. 

The  evidence  for  the  defendant  did  not  vary  from  that 
for  the  plaintiff  as  to  the  contract  or  time  of  discharge, 
except  that  it  showed  the  term  of  employment  to  have  been 
until  November  1st,  1876.  Testimony  swas  introduced 
tending  to  show  that  the  contract  was  made  with  Jordan 
alone,  without  any  reference  to  his  mother ;  that  he  failed 
to  perform  his  duty  and  had  disobeyed  instructions.  It  was 
proved  that  on  the  day  of  his  discharge  Jordan  obtained 
other  employment,  for  which  his  board  was  allowed  him. 

The  jury  found  for  the  plaintiff  $163.75,  with  interest 
from  October  1st,  1876.  The  defendant  moved  for  a  new 
trial  upon  the  following  grounds  : 
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1.  Because  the  court  refused  to  Bustain  the  motion  for 
Don  suit. 

2.  Because  the  court  refused  to  charge,  that  it  the  jury 
believed  from  the  evidence  that  Jordan  did  not  incur  any 
expense  for  board  by  reason  of  his  discharge,  then  plaintiff 
cannot  recover  anything  for  that  purpose. 

3.  Because  the  court  held  that  it  was  not  competent  for 
defendant  to  show  that  Jordan  procured  employment  at 
once,  and  the  value  of  snch  services. 

As  to  tliis  ground,  it  is  proper  to  state  that  there  is  noth- 
ing in  tiie  record  or  bill  of  exceptions  to  illustrate  it ;  noth- 
ing to  show  that  such  proof  was  offered  and  rejected,  or  at 
what  stage  of  thb  ease  snch  ruling  was  made,  if  made  at  all. 

4.  Because  no  interest  can  be  recovered  on  unliquidated 
damages. 

5.  Because  the  charge  was  too  general  in  this,  that  the 
court  charged  that  "the  contract  being  proven,  if  it  were, 
the  real  question  for  the  jury  to  consider  was  whether  Jor- 
dan was  discharged  without  jnst  cause,  then  plaintiff  was 
entitled  to  recover ;  if  for  sufGcient  cauae,  then  she  was 
not,"  The  court  should  have  charged  specially,  1st,  as  to 
what  acts  of  Jordan  would  have  been  sufficient  to  authorize 
the  discharge  ;  and,  2d,  what  omisaious  on  his  part  would 
have  authorized  such  action. 

6.  Because  the  court  erred  in  holding  that  the  defendant 
had  not  the  right  of  appeal. 

7.  Because  the  amount  found  for  plaintiff  was  excessive, 
and  because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

The  motion  was  overruled  and  the  defendant  excepted. 

B.  B.  HiNTON,  for  plaintiff  in  error,  cited,  on  non-suit, 
Code,  §§3263,  3479,  3480 ;  10  Oa.,5S0;  14  /b.,  320:  18 
/6.,  399,  20 /J.,  35.  Competent  to  show  other  employ- 
ment., Chit,  on  Con.,  592 ;  14  Penn.,  293 ;  34  Me.,  102  ;  9 
Miss.,  218;  10 /<*.,  609;  2  Tenu.,  605;  24  Ala.,  194;  5 
Ind.,  115.    Interest,  Code,  §2056. 
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Peabody  &  Brannon  ;  W.  B.  &  R.  E.  Bdtt,  for  defend- 
ant, cited  Code,  §§2947,  2945,  2940 ;  8  Ga,,  190 ;  20  76., 
157 ;  54  75.,  266. 

Bleckley,  Justice. 

1.  As  to  the  proper  measure  of  damages,  generally,  in  a  case 
like  the  present,  see  8  Ga,,  190 ;  21  16.,  157  ;  54  /J.,  266 ;  56 
7 J.,  497 ;  Wood  on  Master  &  Servant,  247.  If  there  are 
mitigating  facts,  such  as  that  earnings  were  realized,  or 
might  have  been,  between  the  wrongful  dismissal  and  the 
end  of  the  term,  this  is  matter  of  defense,  and,  under  the 
system  of  practice  in  this  state,  should  be  pleaded.  Unless 
pleaded,  evidence  on  the  subject  may  be  rejected.  Here 
the  appropriate  plea  was  wanting. 

2.  The  action  was  for  the  value  of  the  employee's  board, 
as  well  as  for  his  money  wages.  It  appeared  in  evidence 
that  he  accepted  other  employment  immediately  after  he 
was  dismissed  by  the  defendant,  and  that  he  was  boarded 
by  his  new  employers  as  compensation  for  his  services. 
There  was  no  suggestion  that  the  board  thus  obtained  was 
inferior  to  that  which  the  defendant  was  obligated  to  furnish . 
The  new  employere,  it  would  seem,  continued  to  supply 
board  until  the  term  expired  for  which  the  defendant  had 
engaged  to  furnish  it;  and  the  labor  which  would  have 
paid  for  it  to  the  defendant  did  pay  for  it  to  the  others.  In 
respect  to  board,  then,  the  employee,  or  his  mother,  sus- 
tained no  damage  by  the  wrongful  discharge.  From  the 
amount  of  the  verdict,  the  set-oflE  pleaded  being  admitted,  it 
is  evident  that  the  jury  augmented  their  dnding  by  the 
value  of  the  board.  To  this  extent  the  recovery  was  exces- 
sive. 

3.  The  amount  of  the  money  wages  was  liquidated  by 
the  contract,  and  would  bear  interest  from  the  time  payment 
ought  to  have  been  made.  Code,  §2056.  Damages  may, 
in  a  proper  case,  be  increased  by  the  addition  of  interest. 
Code,  §2945.  As  to  there  being  no  express  claim  for,  or 
mention  of  interest  in  the  declaration,  we  think  that  imma- 
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terial.  The  declaration  sCatee  the  contract,  the  terms  of  it, 
and  the  breach,  and  lays  the  damageB  at  a  much  larger 
amonnt  than  the  jury  found,  including  interest. 

4.  If  the  court  had  been  requeet«d  to  specify  in  ita 
charge  to  the  jnry,  wliat  particular  acta  and  omissions  would 
justify  discharging  an  employee,  it  would  most  probably 
have  done  so,  in  so  far  as  was  practicable  without  trenching 
upon  the  province  of  the  jury.  But  no  request  of  the  sort 
was  made,  and  the  court  was  excusable  for  not  entering 
into  such  details  unasked,  58  Ga.,  157.  A  liberal  trust  in 
the  capacity  of  the  jury  to  cope  with  each  matters  without 
over-minute  instructions,  should  be  encouraged  rather  than 
discouraged.  There  is  more  danger  of  overcharging  than 
of  undercharging,  where  so  plain  a  transaction  as  turning 
off  a  hired  man  before  his  time  is  out,  is  under  investigation. 

5.  One  or  more  "holdings"  of  the  court  are  complained 
of  in  the  motion  for  a  new  trial,  as  that  the  court  erred  in 
holding  that  the  defendant  had  not  the  right  of  appeal,  and 
that  it  was  not  competent  for  the  defendant  to  show  that  the 
discharged  employee  procured  employment  at  once  eise- 
where,etc.  At  what  stage  of  the  proceedings,  or  under  what 
circumstances,  these  holdings  took  place  ia  not  explained.  It  is 
not  stated  that  the  defendant  offered  evidence,  and  that  some 
of  the  obnoxious  holdings  were  made  in  excluding  it.  Be- 
sides, as  we  have  seen,  the  pleadings  were  not  such  ae  to 
entitle  the  defendant  to  get  in  more  evidence  than  was 
admitted.  In  point  of  fact,  it  came  before  the  jury  in  the 
testimony  that  the  employee  did  find  employment  from 
others,  and  that  he  was  boarded  by  way  of  compensation. 

6.  The  motion  for  a  non-Buit  was  predicated  upon  the 
alledged  failure  of  the  evidence  to  connect  the  plaintiff 
with  the  contract.  The  employee  was  the  minor  son  of 
the  plaintiff,  and  he  testified  that  he  made  for  his  mother 
the  contract,  and  then  set  out  its  terms.  "  For  his  mother," 
may  be  understood  to  mean  as  her  agent,  or  on  her  behalf, 
or  OB  her  representative.  Apart  from  the  question  of  legal 
right  in  her  to  his  services  during  his  minority,  on  which 
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nothing  need  be  laid  down,  it  was  certainly  competent  for 
him  to  consent  to  be  hired  out  by  her,  and  to  represent  her  in 
making  the  contract.  If  she  had  not  previously  authorized 
him  to  make  the  contract  for  her,  or  in  her  stead,  she  could, 
and,  as  may  be  inferred  from  her  position  in  this  suit,  did 
ratify  his  act.     A  non-suit  was  properly  refused. 

7.  A  suit  commenced  by  an  infant  is  not  void.  Code, 
§3263.  The  substitution  of  the  mother  by  amendment,  un- 
less she  had  come  into  the  suit  to  prosecute  the  infant's  right 
rather  than  her  own  right,  was  out  of  order ;  but  it  seems 
not  to  have  been  objected  to  in  proper  time,  and  now  it  is 
too  late.     47  Ga.^  596. 

8.  It  seems  superfluous  to  say  that  the  question  of  the 
right  to  appeal  does  not  arise  upon  a  motion  for  a  new  trial. 

The  evidence  was  conflicting,  and  the  jury  took  it  most 
strongly  in  favor  of  the  plaintiff  below.  So  taken,  it  would 
warrant  the  verdict  except  as  to  the  part  of  it  dependent 
upon  the  item  of  board.  No  new  trial  is  necessary  to  elimi- 
nate this  excess,  as  the  evidence  in  the  record  is  distinct 
touching  amounts,  dates,  etc.  Let  the  judgment  be  reversed 
as  to  all  of  the  recovery  except  $107.50,  with  interest 
thereon  from  October  1st,  1876.  As  to  this  amount,  when 
the  excess  is  remitted,  let  it  stand. 

Judgment  affirmed. 


Sims  'os,  Dorset. 

1.  In  the  trial  of  a  claim  case,  the  property  in  question  being  a  crup  of 
corn,  cotton,  et<;.,  produced  on  the  claimant's  land  by  the  labor  of 
the  defendant  in  fi,  fa. ,  the  claimant  is  not  estopped  to  set  up  that 
the  defendant  in  fi.  fa.  was  not  his  tenant,  but  cultiYated  the  land 
as  a  mere  cropper,  though  he  took  from  him,  whilst  the  crop  was 
growing,  a  landlord's  lien  thereon  for  provisions  and  supplies,  and, 
after  the  crop  matured,  sued  out  a  distress  warrant  against  htm  for 
rent,  and  caused  said  warrant  to  be  levied  upon  the  crop.  These 
acts,  though  of  great  force  as  evidence  on  the  question  of  title  to 
the  crop,  did  not  prejudice  the  plaintiff  in^.  fa.  so  as  to  work  an 
estoppel  in  his  favor,  it  not  ttppearing  that  they  induced  him  to 
extend  the  credit  by  which  the  defendant  became  his  debtor,  or  in 
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KDj  waf  leraened  hia  eecurit;  or  afleclcd  his  interest.  See  13  6a., 
486.  Tlie  claimuit  hod  a  right  to  explain  and  accouot  for  tiiem,  and 
thus  harmonize  tbem  with  his  flnal  position,  that  the  title  to  the 
crop  was  \o  bimaelf  and  so  remained. 

3.  Where  the  evidence  leaves  it  doubtful  whether  the  defendant  in 
ji  fa.  worked  the  claimant's  land  as  a  mere  cropper,  or  whether  the 
true  relation  between  them  waa  that  of  landlord  atid  tenant,  the 
doubt  should  be  resolved  here  in  favor  of  the  verdict  end  not  against 
it,  the  charge  of  the  court  below  being  free  from  error,  and  that 
court  having  refused  a  new  trial. 

8.  There  was  nothing  in  the  evidence  to  call  for  giving  section  2756 
of  the  Code  in  charge  to  the  jurj. 

Estoppel.  Landlord  and  tenant.  Title.  Contracts. 
New  Trial.  Before  Judge  Hall.  Clapton  Superior  Court. 
March  Term,  1877. 

Certain  justice  court  executions  in  favor  of  Sims  against 
Veesels,  and  Vessels  and  Morris,  were  levied  upon  twenty- 
five  acres  of  cotton  in  the  field,  3,988  pounds  of  seed  cotton 
gathered,  twentj-five  acres  of  com  in  the  field,  and  six 
thousand  bundles  of  fodder.  A  claim  was  interposed  hj 
Doney.  The  magistrate  found  in  favor  of  claimant,  and 
plaintiff  in^.  /a.appealed.  In  the  superior  court  the  cases 
were  consolidated,  and  upon  the  trial  the  following  facte 
appeared : 

After  the  levy  of  the  executions  (September  30,  1875,)  a 
distress  warrant  for  $559.00  rent,  in  favor  of  Dorsey  against 
Vessels,  Morris  and  Guice,  was  levied  upon  the  same  prop- 
erty. This  property  was  on  the  land  of  Dorsey,  but  in  pos- 
session of  Vessels,  Morris  also  being  present.  In  the  last  of 
the  year  1874  or  first  of  1875,  Dorsey  contracted  with  Ves- 
sels as  follows:  The  former  was  to  furnish  land,  stock, 
blacksmith  work,  and  everything  necessary  to  make  a  crop ; 
the  latter,  Morris  and  Guice,  were  to  furnish  the  labor ;  the 
crop  was  to  be  divided  equally,  but  Vessels'  half  was  to  be 
bound  for  all  the  provisions  Dorsey  might  furnish,  the  latter 
reserving  authority  to  control  the  crop  until  they  were  paid 
for.  Dorsey  famished  three  horses  or  mules,  and  Vessels 
and  his  sons-in-law  made  the  crop,  consisting  of  about  eight 
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bales  of  cotton,  five  hundred  bushels  of  corn,  fodder,  etc. 
In  the  spring  of  1875  Dorsey's  son,  who  attended  to  most 
of  this  business,  discovered  that  Vessels  was  obtaining  pro- 
visions too  rapidly,  and  took  a  lien  as  follows  : 

"We,  whose  names  are  hereunto  annexed,  do  give  unto  8.  G.  Dor- 

sey  (landlord),  of  the  county  of  Clayton,  the  landlord's  lien  provided 

for  by  the  act  of  the  legislature  of  1866,  upon  our  entire  crop  for  the 

year  1876  for  provisions  and  supplies  furnished  us  by  the  said  8.  G. 

Dorsey,  to  enable  us  to  make  our  crops  for  the  year  1875. 

Signed  in  presence  of     )  (Signed)  T.  J.  Vesskls, 

Geo   E.  Wise,  [  W.  W.  Mobuis, 

W.  W.  Dorset.  )  Joseph  Ocice." 

When  the  levies  in  favor  of  Sims  were  made,  claimant's  son 
sued  out  the  distress  warrant.  The  contract  between  Ves- 
sels and  Dorsey  did  not  cover  any  definite  quantity  of  land ; 
from  sixty  to  seventy  acres  of  land  were  cultivated.  Dorsey 
became  Vessels'  security  on  a  replevy  bond  given  for  th6 
property.  He  had  no  agency  in  suing  out  the  distress  war- 
rant; it  was  done  by  his  son  under  legal  advice.  Vessels 
owed  Dorsey  for  advances  an  amount  more  than  suflScient 
to  cover  his  half  of  the  crop,  and  the  latter  regarded  the 
entire  crop  as  belonging  to  him.  The  lien  above  set  forth 
was  left  in  possession  of  Mr.  Wise,  who  wrote  it,  for  some 
time ;  he  then  handed  it  to  claimant  or  his  son. 

The  jury  found  for  claimant.  The  plaintiff  moved  for  a 
new  trial  upon  the  following  grounds: 

1.  Because  the  court  erred  in  charging  the  jury  as  follows: 
"  The  fact  that  a  note  was  given  by  Vessels  reciting  that 
Dorsey  was  his  landlord,  for  the  purpose  of  negotiating  the 
same  to  one  Wise  for  supplies,  will  not  estop  Dorsey  f rofti 
denying  in  this  suit  that  the  relation  of  landlord  and  tenant 
existed  between  himself  and  Vessels,  it  being  admitted  that 
plaintiff  had  no  connection  with  that  transaction." 

2.  Because  the  court  erred  in  charging  as  follows :  "  The 
fact  that  Dorsey  sued  out  a  distress  warrant  against  Vessels, 
or  after  it  was  made  out  treated  the  same  as  his  suit,  would 
not  prevent  him  from  denying  in  this  suit  that  the  relation 
of  landlord  and  tenant  existed  between  (limself  and  Vessels, 
it  being  admitted  that  plaintiff  had  no  connection  with  that 
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suit.  The  note  and  distress  warrant,  together  with  the  ex- 
planation made  in  reference  to  them,  are  in  evidence  before 
the  jury,  to  be  considered  by  them  for  whatever  they  think 
them  worth,  as  evidence  of  an  admission  that  the  relation 
of  landlord  and  tenant  existed.  If  the  jury  believe  this 
evidence  showed  that  the  relation  of  landlord  and  tenant 
existed,  still  the  claimant  had  the  right  to  deny  the  existence 
of  that  relation,  and  they  should  consider  the  entire  evi- 
dence submitted,  and  determine  whether  the  relation  did  in 
fact  exist  or  not." 

3.  Because  the  court  erred  in  refusing  to  charge  as  fol- 
lows :  "  The  jury,  in  construing  the  contract  between  de- 
fendant and  claimant  so  as  to  determine  the  relation  they 
sustained  to  each  other,  will  be  governed  by  the  following 
rule :  The  meaning  placed  upon  the  contract  by  one  party, 
and  known  to  be  thus  understood  by  the  other  party  at  the 
time,  shall  be  held  to  be  the  meaning."     Code,  §2756. 

4.  Because  the  verdict  was  contrary  to  the  following 
charge :  "  If  claimant  granted  to  defendant  the  right  to 
use  and  possess  a  tract  of  land  for  a  fixed  time,  or  an  indefi- 
nite time,  and  the  same  was  accepted  by  defendant,  then 
the  relation  of  landlord  and  tenant  existed,  and  in  such  case 
claimant  cannot  recover  in  this  action,  but  would  have  to 
enforce  his  lien  as  landlord." 

6.  Because  the  verdict  was  contrary  to  the  law  and  the 
evidencf. 

The  motion  was  overruled,  and  plaintiff  excepted. 

Spebb  &  Stewart  ;  J.  T.  Spence,  for  plaintiff  in  error. 

W.  A.  TiGNEB,  for  defendant,  cited,  on  estoppel.  Code, 
§3763  ;  20  (?a.,  600 ;  23  /J.,  528.  No  evidence  to  warrant 
charge  requested.  Code,  §§2755,  2756 ;  9  ffa.,  440 ;  37  /*., 
205.     Verdict  right,  46  Oa.^  583. 

Bltboklet,  Justice. 

The  evidence  would  have  well  warranted  the  jury  in 
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finding  the  relation  of  landlord  and  tenant,  rather  than  that 
of  owner  and  cropper.  But  we  cannot  say  that  it  was  snch 
as  to  constrain  a  finding  to  that  effect.  It  was  stipulated  in 
the  contract  that  Dorsey  was  to  control  the  entire  crop  until 
all  provisions  furnished  by  him  were  paid  for.  His  land 
produced  it,  and  it  did  not  appear  with  certainty  that  pos- 
session of  the  land  ever  passed  out  of  him.  The  work  on  it 
may  have  been  done  under  his  superintendence  and  direc- 
tion. In  other  words,  the  labor  may  have  been  furnished 
to  make  a  crop  for  him  on  land  over  which  he  still  exercised 
complete  control,  and  the  pay  for  the  labor  may  have  been 
due  in  a  given  part  of  the  crop  when  all  provisions  were 
paid  for,  but  not  till  then.  This  was  the  theory  adopted  by 
the  jury ;  and  while,  as  we  have  said,  there  was  strong 
evidence  to  show  a  tenancy,  the  jury  could  and  did  find,  in 
effect,  that  no  tenancy  existed. 
Judgment  affirmed. 


CoLQurn,  governor,  vs.  Solomon. 

1.  Exhibit,  when  a  part  of  the  bil]  of  exceptions,  and  when  an  exhibit 
proper,  requiring  separate  identification  by  the  Judge's  signature. 

2.  Recognizance,  indictment  and  preliminary  affidavit  and  warrant  are 
not  a  part  of  the  record  of  9cir0  fadas,  so  as  to  dispense  with  the 
judge's  identification  of  them  as  the  evidence  which  was  offered  or 
introduced  on  the  trial  of  the  scire  fadM. 

8.  When  the  correctness  of  the  judgment  complained  of  depends  upon 
the  evidence,  the  evidence  must  be  brought  up,  duly  authenticated. 
4.  The  several  methods  of  bringing  up  the  evidence,  stated. 

Practice  in  the  Supreme  Court.  New  trial.  Bill  of  ex- 
ceptions. Exhibits.  Scire  fdcina.  Before  the  Supreme 
Court.     August  Term,  1878. 

The  bill  of  exceptions  was,  in  substance,  as  follows :  The 
case  of  Colquitt,  governor,  against  C.  8.  Solomon  as  prin- 
cipal, and  Susan  L.  Solomon  as  security,  came  on  to  be 
heard,  the  same  being  a  scire  facias  calling  on  said  de- 
fendants to  show  cause  why  judgment  should  not  be  en- 
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tered  against  thetn  for  $2,000.00,  on  a  forfeited  recogni- 
zance. Plaintiflf  introduced  in  evidence  the  record  of  the 
proceedings  against  said  C.  S.  Solomon  as  follows :  The 
affidavit  of  Collins  charging  said  Solomon  with  the  offense 
of  defacing  a  record,  and  the  warrant  issued  for  his  arrest, 
true  copies  of  which,  with  the  entries  thereon,  are  hereto 
attached,  marked  exhibits  A  and  B ;  the  indictment  found 
against  said  Solomon,  which  appears  of  record  ;  and  the 
order  of  the  superior  court  forfeiting  the  recognizance. 

Plaintiff  then  tendered  the  recognizance  in  evidence,  and 
it  was  objected  to  upon  the  ground  that  there  was  a  variance 
between  the  paper  so  offered  and  that  described  in  the 
scire  facias.    The  court  sustained  the  objection. 

Plaintiff  then  proposed  to  prove  by  parol  that  the  par- 
ties thereto  intended  to  give  a  bond  to  secure  the  attend- 
ance of  said  C.  S.  Solomon  on  the  superior  court  of  Fulton 
county,  and  to  show  that  the  words  "  superior  court  now  in 
session,"  as  nsed  in  said  recognizance,  were  intended  to  ap- 
ply, and  did  apply,  to  the  superior  court  of  Fulton  county. 
The  court  rejected  this  evidence. 

A  correct  copy  of  the  recognizance  is  hereto  attached, 
marked  exhibit  C.  The  affidavit,  warrant  and  bond  copied 
in  exhibits  A,  B,  and  C,  were  attached  together,  and  were 
in  the  custody  of  the  proper  officer  previous  to,  and  up  to 
the  time  of  said  trial. 

No  other  evidence  being  introduced,  the  court  rendered 
judgment  in  favor  of  said  Susan  L.  Solomon,  the  case  hav- 
ing been  submitted  to  it  by  consent. 

Plaintiff  assigns  error  in  the  rulings  of  the  court  85  follows: 

1.  Because  the  court  erred  in  refusing  to  admit  said  bond 
in  evidence  as  hereinbefore  stated. 

2.  Because  the  court  refused  to  admit  the  parol  evidence 
a8  above  stated. 

3.  Because  the  court  erred  in  rendering  judgment  in  favor 
of  said  Susan  L.  Solomon  under  the  evidence  in  said  case. 

The  presiding  judge  certified  "  that  the  foregoing  bill  of 
exceptions  is  true,  and  together  with  exhibits  A,  B  and  C, 
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hereto  attached,  contains  all  the  evidence  material,"  etc., 
continuing  in  the  usual  form. 

Following  the  cei"tificate  were  the  affidavit,  warrant  and 
bond,  marked  reapectively  exhibit  A,  B  and  C.  XJjx)n 
neither  of  these  exhibits  was  there  any  identification,  by 
signature  or  otherwise,  of  the  jndge. 

The  transcript  of  the  record  was  composed  of  copies  of 
the  affidavit,  warrant,  bond,  indictment,  order  appointing 
B.  F.  Abbott  Esq.,  solicitor-general  for  this  case,  the  solic- 
itor of  tliQ  circuit  being  disqualified,  the  forfeiture  of  the 
bond,  the  scire  faoiaSj  and  the  plea  of  Mrs.  Solomon,  all 
under  the  usual  certificate  of  the  clerk. 

When  the  case  was  called  a  motion  was  made  to  dismiss 
the  writ  of  error  upon  the  ground  that  the  evidence  offered 
upon  the  trial  was  not  set  forth  in  the  bill  of  exceptions, 
nor  sufficiently  identified  as  exhibits  attached  thereto,  by  the 
presiding  judge.  The  motion  was  sustained,  the  court 
enunciating  the  principles  set  forth  in  the  opinion. 

B.  F.  Abbott,  solicitor-general  j}ro  tern.,  for  plaintiff  in 
error. 

John  L.  Hopkins,  for  defendant. 

Bleckley,  Justice. 

1.  Whatever  precedes  the  judge's  certificate,  thoDgh 
called  an  exhibit,  is  a  part  of  the  bill  of  exceptions,  and  may 
be  verified  by  the  certificate  alone.  48  6?a.,  566 ;  58  Ga.j 
346.  What  follows  the  certificate  as  an  exhibit,  is  an  ex- 
hibit proper,  and  must  be  identified,  as  indicated  by  the 
tenth  rule  of  this  court  (38  Ga.,  689),  by  the  judge's  signa- 
ture upon  the  same.  Such  identification,  strictly  speaking, 
was  requisite,  even  before  the  rule  called  for  it  in  express 
terms.  13  Ga,,  495.  The  case  in  10  Ga.,  1,  was  decided 
on  its  own  special  facts,  and  the  court  intimated  an  opinion 
against  its  being  taken  as  a  precedent  on  the  fourth  point 
ruled.     See  the  caution  on  page  5. 
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2.  A  xoiTe  fai'iaa  brought  by  tho  state  to  recover  judg- 
ment on  a  recognizance  as  forfeited,  doea  not  so  draw  to  it 
tlie  recognizance,  tiie  indictment,  and  the  preliminary  affi- 
davit and  warrant,  of  file  in  tlie  clerk's  office,  ns  to  make 
them  a  part  of  tlie  record  iii  tlie  scire  f actus  case,  and 
thereby  fit  them  to  come  to  this  court  in  the  transcript  with- 
out other  identification  than  what  results  from  the  usual 
certificate  of  the  clerk  annexed  to  the  transcript.  At  least, 
this  is  so  on  the  qnestion  of  whether  they  were  the  identical 
papers  offered  in  evidence  on  the  trial  of  scire  faelas. 

3.  To  review  a  judgment  when  the  assignment  of  error 
is,  that  "the  conrt  erred  in  rendering  judgment  in  favor  of 
said  defendant,  under  the  evidence  in  said  case."  it  is  neces- 
sary to  have  the  evidence  here;  and  to  be  here,  it  must 
come  duly  authenticated. 

4.  The  following  statement  as  to  the  modes  of  bringine 
evidence  to  this  conrt,  except  the  rigor  of  strict  law 
softened  by  consent  of  parties  or  their  counsel,  and  ex< 
where  documents,  by  reason  of  being  copied  in  or  anne 

to  the  pleadings,  must  necessarily  come  up  as  a  part  of 
record,  is  exhaustive,  and  may  be  deemed  correct  in  ev 
particnlar. 

(a)  If  no  motion  for  a  neto  trial.  Incorporate  the  < 
dence  in  the  bill  of  exceptions  somewhere.  It  may  be 
first  thing,  or  tho  last  thing  before  the  judge's  certific 
or  it  may  come  in  at  any  intermediate  place.  Or,  let  it 
low  the  jndge's  certificate  as  an  exhibit,  referring  to  il 
such  in  the  bill  of  exceptions,  and  having  the  judge  to  p] 
his  signature  to  or  upon  the  exhibit  to  identify  it  as 
same  to  which  the  bill  of  exceptions  refers. 

(J)  If  a  motion  for  a  new  trial.  Pursue  either  of 
foregoing  methods.  Just  as  if  there  had  been  no  motion 
simply  refer,  in  the  bill  of  exceptions,  to  the  brief  of 
evidence  approved  and  filed  on  the  motion  for  a  new  ti 
leaving  the  clerk  to  send  np  a  copy  of  the  bi-ief  in 
transcript.  To  make  the  brief  a  part  of  the  record,  so  a 
fit  it  for  appearing  in  the  transcript,  it  must  be  exprei 
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approved  by  the  judge,  and  tiled  with  the  clerk,  or  in  his 
office.  The  evidence  of  approval  is  either  an  entry  on  the 
brief  to  that  effect,  signed  by  the  judge,  or  an  express  affirm- 
ation in  the  bill  of  exceptions  that  it  was  approved.  The 
evidence  of  tiling  is  either  the  usual  entry  of  the  clerk,  reg- 
ularly signed,  or  else  something  in  the  bill  of  exceptions  or 
in  the  record,  or  in  both  compared,  from  which  tiling  can 
be  inferred  with  certainty. 
Writ  of  error  dismissed. 


Sewell  vs.  The  State  of  Georgia. 

A  landlord  who  enters  upon  his  tenant  by  means  of  legal  process,  duly 
executed  by  a  lawful  officer,  in  the  ordinary  method  of  removing  a 
tenant  holding  over,  is  not  guilty  of  a  forcible  entry,  though  the  affi- 
davit upon  which  the  warrant  issued  was  false  in  alleging  that  the 
term  had  expired.  The  force  involved  in  the  offense  of  forcible  en- 
try is  private  force  unlawfully  exerted.  The  public  force  of  the 
state,  lawfully  exercised,  cannot  be  the  means  of  a  criminal  entry. 
Whoever,  in  the  prescribed  mode,  calls  the  law  to  his  assistance  in- 
stead of  taking  the  law  into  his  own  hands,  commits  no  breach  of 
the  peace,  though  in  making  the  call  he  may  commit  perjury. 

Criminal  law.  Landlord  and  tenant.  Before  Judge 
Claek.     City  Court  of  Atlanta.     March  Term,  1878. 

Report  unnecessary. . 

John  B.  Goodwin,  for  plaintiff  in  error,  cited  2  Russell 
on  Crimes,  304;  Code,  §§4077  ^seq.,  4085,  4524;  43  Ga., 
437,  438;  54  /ft.,  516,  517;  27  Texas,  268;  46  Ga.,  635; 
1  Bish.  Crim.  Law,  §§977  et  seq.y  478  et  seq. 

Howard  Van  Epps,  city  solicitor,  for  the  state,  cited  Code, 
§§2290,  2291,  4087,  4524  etseq.;  4  Ga.,  196;  54  /*.,  516; 
8  Iredell,  15. 

Blboklet,  Justice. 
The  Code,  in    §4524.  defines    the   offense   for  which 
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Sewell  was  tried  and  convicted,  thus :  "Forcible  entry  is 
the  violently  taking  possession  of  lands  and  tenements  with 
menaces,  force  and  arms,  and  without  authority  of  law." 
The  record  shows  that  Sewell  proceeded,  under  the  provis- 
ions of  the  Code  (§4077  et  seq.^)  to  remove  his  tenant  for 
holding  over  after  the  alleged  expiration  of  his  term. 
Affidavit  was  made  in  terms  of  the  law,  a  warrant  was 
duly  issued,  and  a  lawful  officer  executed  the  same  by 
expelling  the  tenant,  and  delivering  possession  to  Sewell, 
the  landlord.  It  seems  that  the  ground  of  the  conviction 
was,  that  the  affidavit  was  corruptly  false  in  alleging  that 
the  term  had  expired.  Grant  that  it  was,  the  indictment 
and  conviction  should  have  been  for  perjury,  not  for  a 
forcible  entry.  The  entry  was  not  with  "  menaces,  force 
and  arms,  and  without  authority  of  law,"  but  with  lawful 
warrant,  executed  in  a  lawful  way  by  a  lawful  officer. 
Judgment  reversed. 


Camp  vs.  Wallace. 


1.  The  time  for  answering  to  an  action  at  law,  where  the  defendant  has 
been  duly  served  with  petition  and  process,  is  on  or  before  the  last 
day  of  the  term  to  which  the  process  was  returnable.  Code, 
§8453.  No  extension  of  the  time  results  from  mere  failure  to  enter 
default  on  the  docket.  If  further  time  be  given  by  a  general  order 
of  the  court,  passed  on  the  last  day  of  the  term,  and  the  privilege  of 
answering  is  not  exercised  within  the  time  so  given,  the  court  is  not 
obliged  to  take  notice  of  an  answer  filed  in  the  clerk's  office  during 
vacation  after  such  time  has  expired,  unless  attention  is  specially 
called  thereto,  or  some  note  thereof  made  on  the  docket,  before  final 
judgment.  An  answer  thus  out  of  time  should  be  ordered  o£F  the 
files,  rather  than  that  the  judgment  should  be  declared  a  nullity  after 
its  rendition,  for  no  reason  except  that  the  answer  was  in  the  clerk's 
office,  and  presented  an  issue  for  trial  by  jury. 

2.  To  file  a  defense  in  terms  of  the  law,  is  to  lodge  it  at  the  place  ap- 
pointed within  the  time  prescribed.  The  power  of  the  superior 
court,  conferred  by  the  constitution  of  1868,  to  render  judgment 
without  a  verdict  of  the  jury  in  a  civil  case  founded  on  contract,  where 
no  issuable  defense  was  filed  on  oath,  was  exercisible,  unless  such 
defense  was  duiy  filed  ;  undue  filing  being  as  ineffectual  to  deprive 
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Camp  V8.  Wallace. 

tbe  court  of  jurisdiction  as  no  filing.  The  judgment  reciting  that 
the  defense  was  not  filed,  the  recital  is  not  satisfied  by  showing  from 
the  record,  or  otherwise,  that  a  sworn  issuable  plea  was  in  fact  filed 
in  the  clerk's  office  during  vacation,  a  few  days  before  the  term  at 
which  the  judgment  was  rendered,  the  regular  trial  term  of  the  case. 

Practice  in  the  Superior  Courts.  Judgments.  Pleadings. 
Before  Judge  Hillyrb.  Fulton  Superior  Court.  April 
Term,  1878. 

An  execution  in  favor  of  Wallace  against  Willis,  was 
levied  upon  certain  personalty  as  the  property  of  the  de- 
fendant, to  which  a  claim  was  interposed  by  Camp.  The 
main  question  made  upon  the  trial  was  as  to  the  validity  of 
the  judgment  upon  which  the  execution  was  based,  the 
claimant  attacking  it  upon  the  ground  that  it  was  rendered 
by  the  court  when  an  issuable  defense  upon  oath  had  been 
filed.  As  to  this  point  the  facts  disclosed  by  the  evidence 
were  as  follows : 

Wallace  brought  complaint  against  Willis  to  the  October 
term,  1875.  This  term  was  finally  adjourned  on  February 
17,  1876,  an  order  having  previously  been  entered  on  the 
minutes,  that  all  defendants  should  have  thirty  days  from 
adjournment  within  which  to  file  defenses.  On  March  27 
thereafter,  defendant  filed  the  plea  of  payment  under  oath. 
The  next  term  convened  on  the  third  of  April,  and  on  the 
next  day  judgment  was  rendered  by  the  court  as  though 
the  case  was  in  default.  The  docket  showed  no  entry  of 
"  plea  filed  "  or  of  "  default."  About  the  time  of  the  levy, 
November  22d,  1876,  the  defendant,  Willis,  employed 
counsel  to  move  to  set  the  judgment  aside  upon  the  ground 
above  stated.  The  motion  was  made,  but  was  soon  there- 
after withdrawn  under  instructions  from  Willis.  Claimant 
then  employed  counsel  to  renew  the  motion.  Upon  this 
the  court  ruled  that  as  claimant  was  not  a  party  to  tbe 
original  suit,  he  could  not  make  the  motion,  it  not  appear- 
ing that  defendant  was  dissatisfied  with  the  judgment. 

Under  instructions  from  the  court,  the  jury  found  the 
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4roperty  levied  on  subject.     The  claimant  moved  for  a  new 
trial  upon  the  following  grounds,  towit : 

1.  Because  the  court  erred  iu  the  following  charge :  "  If 
Willis  filed  a  defense  on  oath  to  the  original  action,  in  the 
clerk's  office,  in  vacation,  and  afterwards,  in  term  time, 
when  Willis'  attorney  had  not  marked  his  name  on  the 
docket,  the  court  rendered  a  judgment  reciting  on  its  face 
that  there  was  no  issuable  plea  filed  on  oath,  the  legal  effect 
would  be  that  the  plea  had  been  withdrawn,  or  was  not 
then  insisted  on,  and  such  judgment  would  be  valid  until 
for  some  sufficient  cause  set  aside,  and  would  be  a  lien,  on 
the  property  in  dispute." 

2.  Because  the  court  erred  in  refusing  to  charge  as  fol- 
lows :  "  If  there  was  a  plea  filed  on  oath  by  Willis,  before 
and  at  the  time  of  rendering  the  judgment,  then  the  judg- 
ment would  be  no  lien  upon  the  property  levied  upon,  and 
you  will  not  find  the  property  subject." 

3.  Because  the  court  erred  in  charging  as  follows  :  "  If 
Willis  made  a  motion  to  set  aside  the  judgment,  and  after- 
wards withdrew  it,  the  legal  presumption  would  be  that  he 
did  so  because  he  ought  not  to  have  succeeded  in  that 
motion.  This  presumption  would  remain  until  overcome 
by  proof." 

The  motion  was  overruled  and  the  claimant  excepted. 

Mynatt  &  HowKLL,  for  plaintiff  in  error,  cited  46  Ga.^ 
398 ;  59  /*.,  492 ;  55  lb.,  475 ;  35  /J.,  601 ;  9  /J.,  130 ;  11 
/*.,  453;  32  /J.,  653;  34  lb.,  256;  13  lb.,  44;  31  lb., 
335 ;  Code,  §§3596,  3828,  3594,  5091,  249,  8457. 

CJoLLiKB  &  CoLLiEB ;  B.  F.  Abbott,  for  defendant,  cited 
Code,  §§3596,  3452;  13  Ga.,  44;  31  lb.,  335. 

Blbckley,  Justice. 

No  defense  was  filed  until  after  the  appearance  term,  and 
even  after  the  thirty  days  had  expired  which  the  court,  by 
general  order,  had  given  in  addition  to  that  term.     This 
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being  bo,  it  was  at  the  peril  of  the  defendant  to  bring  the 
plea  to  the  notice  of  the  court,  and.not  let  it  be  concealed 
in  the  clerk's  office.  It  was  out  of  time — ^not  duly  filed, 
and  therefore  the  same  as  if  not  filed  at  alL  Rather  than 
treat  the  judgment  as  vitiated  by  it,  the  plea  should  be 
ordered  off  the  files,  and  put  where  it  can  do  no  harm. 
Judgment  affirmed. 


Finney  V8.  Mates  &  Company. 

Discharge  granted  in  bankruptcy,  pending  a  suit  in  the  state  court, 
commenced  before  the  proceedings  in  bankruptcy  and  duly  served, 
is  matter  for  plea  in  such  suit.  It  cannot,  after  Judgment  in  thai 
suit,  be  set  up  by  affidavit  of  illegality  attacking  the  Judgment 

Bankruptcy.     Judgments.     Illegality.      Before  Judge 
HiLLYER.     Fulton  Superior  Court.     October  Term,  1877. 

On  August  6th,  1874,  Mayer  &  Co.  commenced  suit 
against  Finney.  On  the  14th  of  the  same  month  the  lat- 
ter filed  his  petition  in  bankruptcy.  The  process  attached 
to  the  declaration  was  dated  August  18th,  and  defendant 
was  served  on  the  26th.  On  the  preceding  day  he  was 
adjudged  a  bankrupt.  At  the  spring  term,  1875,  of  the 
superior  court,  the  case  was  continued  without  an  entry. 
The  succeeding  fall  term  convened  on  October  3d,  and  on 
the  next  day  defendant  was  discharged  in  bankruptcy  by 
the  district  court  of  the  United  States.  On  October  7th 
the  superior  court  adjourned  until  the  10th,  and  judgment 
was  rendered  in  favor  of  plaintiffs  against  defendant  on  the 
13th.  No  pleas  were  filed.  On  the  20th  execution  issued, 
and  on  the  6th  of  the  following  November  a  levy  was  made, 
in  response  to  which  defendant  set  up  his  discharge  in  bank- 
ruptcy by  aflBdavit  of  illegality. 

The  court  overruled  the  ground  of  illegality  taken,  and 
ordered  the  execution  to  proceed.  To  this  defendant 
excepted. 
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John  A.  Wimpet,  for  plaintiff  in  error,  cited,  Bump, 
on  Bank.,  729,  730,  738 ;  4  Ga.,  175. 

Geobob  S.  Thomas  :  T.  P.  Westmobeland,  for  defendants. 
Bleckley,  Justice. 

By  statute,  the  commencement  of  suit  is  the  filing  of  the 
declaration.  There  was  due  service,  and  no  further  pro- 
ceedings took  place  until  after  the  discharge  in  bankruptcy 
was  granted.  There  was  full  opportunity  to  plead  the  dis- 
charge before  judgment  was  rendered.  There  is  no  legal 
basis  for  the  afSdavit  of  illegality.  It  cannot  vacate  the 
judgment ;  most  certainly,  the  judgment  is  not  void,  but 
valid  and  conclusive. 

Judgment  affirmed. 


CONKALLT  V8,    HaBDWIOK. 

1.  The  statutory  exemptions  of  realty  and  personalty  which  obtained 
when  the  constitution  of  1868  was  adopted,  and  which  are  now 
embraced  in  section  2040  of  the  Code,  were  not  abrogated  or  super- 
seded by  the  constitution,  or  by  the  homestead  act  of  that  year. 
After  the  homestead  ftyst^m  of  the  constitution  was  established,  a 
debtor  could  avail  himself  of  that  system  or  of  the  prior  statutory 
exemptions  at  his  option.  He  could,  as  to  his  subsequent  contracts, 
take  the  benefit  of  either,  but  not  of  both. 

2.  The  wife  of  a  debtor  having,  after  his  refusal  to  apply,  secured  the  stat- 
utory exemptions,  his  assent  to  her  application  will  be  presumed  until 
the  contrary  appears.  At  least,  this  presumption  will  be  indulged 
where,  though  his  creditors  complain  of  her  interference  with  his 
rights  of  property,  he  does  not  complain. 

3.  In  January,  1876,  it  was  not  necessary  to  give  any  notice  or  make  any 
publication  in  connection  with  the  claim  of  the  statutory  exemptions. 
Nor  was  it  necessary  to  have  the  land  surveyed  or  platted,  unless 
the  tract  contained  more  than  the  number  of  acres  exempt.  Nor 
was  it  necessary  that  the  insolvency  of  the  debtor  should  be  made 
to  appear. 

4.  Though  the  exempted  land  is  liable  under  the  act  of  1874  for  its 
purchase  money,  it  is  not  liable  for  money  expended,  before  any 
right  of  exemption  was  asserted,  in  paying  for  improvements  and 
for  work  and  labor  done  upon  the  premises. 
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Connally  vs.  Hardwick. 

5.  The  wife  has  sufficient  interest  in  the  premises  to  entitle  her  to  ioter* 
pose  a  claim  in  her  own  name,  in  order  to  maintain  the  exemption 
and  prevent  a  sale  under  execution'  against  the  husband. 

Homestead.  Presumption.  Improvements.  Before 
Judge  HiLLYKB.     Fulton   Superior  Court.     April  Terra, 

1878. 

Archer  obtained  five  justice  court  judgments  agai.ist 
Hardwick  as  principal,  and  Connally  as  security.  Connally 
paid  the  judgments,  took  an  assignment  thereof,  and  had 
the  executions  based  thereon  levied  upon  certain  real  estate 
as  the  property  of  the  defendant.  Mrs.  Hardwick  claimed 
the  land  "as  not  the  property  of  said  F.  Hardwick  in  his 
own  right,  as  it  had  been  set  apart  to  her  and  her  children 
on  her  own  application,  her  husband  refusing  to  apply  for 
a  homestead,  under  the  homestead  and  exemption  laws  as 
contained  in  §§2040,  2041  of  the  Code  of  1873,  and 
thai  it  was  not  in  any  way  subject  to  the  payment  of  this 
debt." 

Plaintiff  moved  to  dismiss  the  claim  upon  the  following 
grounds : 

1.  Because  there  was  no  law  authorizing  the  wife,  over  the 
husband's  refusal,  to  have  his  property  set  apart  for  her  and 
her  children  as  a  homestead,  under  the  law  by  which  this 
homestead  was  set  apart. 

2.  Because  the  claim-  showed  on  its  face  that  the  legal 
title  was  still  in  claimant's  husband,  and  there  was  no  valid 
law  in  this  state  authorizing  the  ordinary  to  divest  said 
Hardwick's  title  from  him,  and  to  vest  it  in  his  wife  and 
children. 

3.  Because  the  sections  of  the  Code  under  which  this 
homestead  was  set  apart  are  unconstitutional,  null  and  void 
as  against  this  debt. 

The  motion  was  overruled  and  plaintiff  excepted. 

Claimant  offered  in  evidence  the  homestead  exemption 
which  had  been  filed  in  the  ordinary's  office,  approved  and 
recorded  January  17th,  1876,     The  application  showed  the 
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refusal  of  the  hnsband  to  apply,  the  number  of  minor 
children,  etc.,  and  named  as  a  part  of  the  exemption  claimed, 
tliis  land,  which  was  averred  to  be  all  that  the  husband  owned 
and  less  than  the  amount  allowed  as  exempt  from  sale  hy 
the  law,  and  therefore  not  requiring  a  plat  or  snrvey.  It 
also  averred  that  the  improvements  thereon  were  not  worth 

Plaintiff  objected  to  the  admission  of  this  paper  upon 
Eubstantially  the  same  grounds  as  constituted  the  basis  of 
hia  motion  to  dismiss  the  claim.  The  objection  was  over- 
raled  and  plaintiff  excepted. 

Connally  was  then  introduced  as  a  witness,  and  testified 
that  the  debt  was  originally  created  in  1872,  and  was  pro- 
ceeding to  show  that  the  money  was  expended  in  improve- 
ments and  labor  done  on  the  place,  when,  on  motion  of 
clainiant'scounsel,  he  was  stopped  and  the  evidence  excluded. 
Admissions  of  Hardwick  to  the  same  effect  were  also 
exclnded.     To  all  of  which  plaintiff  excepted. 

The  charge  of  the  court  was  in  accord  with  his  rulings 
made  in  the  progress  of  the  trial.  To  this  the  plaintiff  also 
excepted. 

The  jury  fonnd  for  the  claimant.  The  plaintifF  moved 
for  a  new  trial  upon  each  of  the  above  grounds  of  excep- 
tion. The  motion  was  overruled,  and  he  assigned  error 
thereon. 

JcLirs  L.  Bbown  ;  S.  N,  Consallt,  for  plaintiff  in  error, 
cited  39  Ga.,  484;  acts  of  1868,  p.  30 ;  3  Del.,  388 ;  15 
Wal..  622;  42  Oa.,  501 ;  39  lb.,  453  ;  55  /&.,  182;  59  /*., 
830,  832  ;  57  /*.,  878  ;  51  /b.,  461  ;  59  lb.,  361 ;  59  lb., 
230:  55/fi.,  622. 

Okorob  T.  Fbt  ;  A.  C.  King,  for  defendant,  cited  acts  of 
1865-'6,  p.  232 ;  Code  of  1863,  §2014 ;  Code  of  1868,  §2041 ; 
55  Ga.,  182 ;  cons,  of  1868,  art.  xi.,  par,  iii. ;  cons,  of  1877, 
art.  ix.,  §v.,  par.  1 ;  37  Ga.,  581 ;  59  16.,  817 ;  40  /*.,  293 ; 
50  lb.,  216,  584 ;  Code,  §2040  ;  41  Ga.,  180 ;  acts  of  1874, 
p.  19;  37  Ga.,  218;  59  lb.,  330. 
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Blkoklet,  Justice. 

1.  The  etatnte  gives  the  option  of  the  constitutional  home- 
stead and  exemption,  or  the  exemptions  which  the  consti- 
tution of  1868  found  already  established.  Code,  §2032.  It 
was  the  purpose  of  the  constitution  to  offer  larger  and  more 
liberal  exemptions  than  before  prevailed,  not  to  abrogate  or 
supersede  the  smaller  ones  where  these  might  prove  satis- 
factory or  be  preferred.  The  system  contemplated  was 
alternative,  not  exclusive.  The  well  remembered  history 
of  the  times,  together  with  the  contemporary  legislation, 
may  suffice  as  authority  for  this  interpretation. 

2.  The  husband  is  not  complaining  that  the  wife  inter 
fered  and  secured  the  exemption  over  his  objection  and 
contrary  to  his  wishes.  His  acquiescence  ought  to  be  pre- 
sumed 80  long  as  he  is  silent,  for  the  statute  looks  to 
her  as  a  proper  person  to  move  in  the  matter  where  he 
refuses.  Code,  §2041.  His  refusal  to  move  does  not  imply 
an  unwillingness  for  her  to  do  so,  but  rather  the  contrary. 
He  may  want  to  open  the  way  for  her  or  her  friends  to  act, 
instead  of  taking  the  responsibility  upon  himself.  If  he 
had  any  real  objection,  he  could  and  would  find  means  to 
make  it  effective. 

3.  At  the  time  this  exemption  was  secured,  (January,  1876,) 
neither  notice  to  creditors,  nor  any  publication  was  necessary 
in  such  a  case.  Code,  §§2041,  2042.  The  quantity  of  land 
owned  by  the  debtor  not  being  in  excess  of  the  statutory 
allowance,  no  survey  or  plat  was  requisite.  20  Ga,j  200 ;  23 
Ih.j  168;  25  /&.,  224.  As  to  insolvency  of  the  debtor, 
there  is  no  requirement  that  it  should  affirmatively  appear 
as  a  condition  precedent  to  the  exemption. 

4.  The  act  of  1874  subjects  the  property  to  claims  for  the 
purchase  money,  and  for  taxes,  but  neither  that  act  nor  any 
other,  renders  it  subject  to  be  sold  for  the  repayment  of 
money  which  had  been  expended  upon  it  in  erecting  im- 
provements, or  in  procuring  work  ihd  labor,  before  the 
exemption  right  was  asserted. 
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5.  The  wife  and  family  are  the  chief  beneficiaries  coc 
templated  bj  the  homestead  and  exemption  laws.  Gran 
that  the  lc|^I  estate  does  not  vest  in  the  wife,  still  she  ha 
BDcban  interest  in  the  nse  and  enjoyment  of  the  pnijwrt; 
u  will  entitle  her  to  protect  it  from  levy  and  sale  by  thi 
interposition  of  a  claim,  in  her  own  name,  when  it  is  nnde 
levy  and  about  to  be  sold  awaj  from  her  by  a  creditor  o 
the  husband.  Of  coarse,  she  cannot  do  this  nntil  after  tht 
1^1  steps  to  set  it  apart  and  pecnre  it  as  exempt  property 
have  been  taken.  In  this  case,  all  had  been  done  which  thi 
law  reqnired. 

Jndgment  affirmed. 


Kat  tu.  Bdbbakk  &  Jones. 

1.  Where  a  druggist,  io  good  faitb,  recommeiirta  a  perBcription,  no' 
as  bis  OHD,  but  as  Ihat  of  another  nuned  person,  and  thereupon  Ii 
ordered  by  bis  customer  to  All  it,  and  does  so,  charging  oaiy  tor  liu 
medicines  and  for  compuunding  them,  he  is  not  responsible  lo  tb( 
customer  for  any  damnge  which  may  result  Irom  the  use  or  admin 
bitralioa  of  the  remedy  by  the  latter.  To  JUI  s  prescription  Is  U 
fumisb,  prepare  and  combine  the  requisite  mitterlsls  In  due  propor 
tion  as  prescribed.  A  recipe  or  formula  for  the  treatment  of  a 
given  disease  In  horses  may  be  called  a  prescription,  whether  it 
proceeds   from  a  professional  source  or  only  from  a  common 

2.  There  was  evidence  to  uphold  the  verdict. 

Torts,  Dmggist,  New  Trial.  Before  Jndge  Undkb- 
WOOD.     Polk  Superior  Court.     February  Term,  1878. 

Burbank  &  Jones,  druggists,  compounded  for  Ray  a  pre- 
scription for  the  "  scratches,"  with  which  his  horse  wae 
affected.  They  stated  to  him  that  it  was  a  prescription 
prepared  by  one  Mann,  which  he  had  used  with  snccess,  and 
they  recommended  it  to  him.  These  assertions  as  to  its 
preparation  by  Munn  and  use  by  him  were  true.  He  paid 
them  thirty-five  centa  for  it,  applied  it  to  his  horse,  the  horse 
was  damaged,  he  conseqnently  lost  ralnable  time,  etc., 
wherefore  he  brought  suit  for  $500.00  damages.     The  jury 


606  SUPREME  COURT  OF  GEORGIA. 

Ray  V8.  Burbank  A  Jonee. 

found  for  the  xlefendants.     He  moved  for  a  new  trial  upon 
the  following  grounds : 

1.  Because  the  verdict  was  contrary  to  law  and  evidence. 

2.  Because  the  court  erred  in  charging,  that  if  a  druggist 
fills  a  prescription  and  damage  results  from  it,  he  is  not 
liable,  there  being  no  evidence  to  authorize  such  charge. 

The  motion  was  overruled,  and  the  plaintiff  excepted. 

Ivy  F.  Thompson  ;  J.  R.  Babbkr  ;  Alexai^des  &  Weight, 
for  plaintiff  in  error. 

Blance  &  King,  by  E.  N.  Bbotles,  for  defendants. 

Bleckley,  Justice. 

The  following  evidence,  as  abstracted  for  this  court  by 
the  plaintiff  in  error,  was  introduced  on  the  trial  below : 

L.  6.  Ray,  the  plaintiff,  stated  that  his  horse  had  the 
scratches  in  September,  1875,  and  that  he  went  to  the  de- 
fendants' drug-store  in  Cedartown,  Qa.,  and  called  for  some 
white  lead  and  oil,  and  was  told  by  Mr.  Burbank,  one  of 
the  defendants,  that  he  did  not  have  it.  Witness  turned 
and  startod  out  of  the  store ;  when  he  reached  the  door, 
Burbank  called  witness  back,  and  said :  ^'I  have  a  prescrip- 
tion which  is  a  sure  cure  for  the  scratches,  furnished  me  by 
Joe  Maun,  and  has  been  used  by  said  Mann,  Pool  and  others 
with  success,"  and  upon  this  witness  ordered  the  said  Bur- 
bank to  prepare  the  said  prescription  for  witness ;  he  then 
proceeded  to  compound  a  prescription,  the  ingredients  of 
which  were  unknown  to  witness,  and  after  the  said  com- 
pound was  prepared  said  Burbank  gave  the  same  to  witness, 
and  for  which  he  paid  the  said  defendants  thirty-five  cents ; 
that  the  only  persons  present  in  said  drug-store  at  the  time 
of  the  above  conversation  between  defendant,  Burbank, 
and  witness,  were  said  Burbank,  Henry  C.  King  and  witness ; 
that  after  the  delivery  of  the  compound  so  prepared  by 
defendant,  Burbank,  to  witness,  he,  witness,  went  imme- 
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diately  home  and  applied  the  same  to  his  horse's  feet  in  the 
manner  and  way  directed  by  the  said  Barbank,  viz :  with  a 
mop  made  with  a  woolen  cloth ;  on  the  application  of  said 
compound  the  same  caused  the  place  where  applied  on  his 
horse's  feet  to  smoke,  and  the  horse  to  raise  his  feet  and  grunt; 
that  witness,  on  the  following  day,  made  another  applica- 
tion of  said  compound  to  his  horse's  feet  with  the  same 
efEect  on  the  horse  apparently,  if  anything,  worse.  It  ap- 
peared from  his  action  to  give  him  more  pain  than  did  the 
first  application,  and  on  the  third  or  fourth  day  after  witness 
obtained  the  said  compound  from  defendant,  Burbank,  he 
made  the  third  and  last  application  while  he  was  at  the 
house  of  Dutch  Greene,  which  was  some  two  miles  from 
witness'  home  in  Cedartown.  On  this  occasion,  before  wit- 
ness applied  the  compound,  the  horse's  feet  were  in  a  worse 
condition  than  they  had  been  before;  that  is,  they  were 
very  much  swollen,  and  were  black  as  if  burnt  or  charred ; 
the  same  day  witness  brought  the  said  horse  home,  and  it 
was  with  great  difficulty  that  he  could  travel  with  him  ; 
witness  had  to  lead  him  a  part  of  the  way,  and  after  witness 
reached  home,  which  was  after  night,  he  saw  that  said  com- 
pound was  having  too  severe  an  eflfect  on  said  horse,  where- 
upon he  procured  some  linseed  oil  and  applied  the  same  to 
the  parts  of  the  horse  to  which  the  compound  prepared 
by  Burbank  was  applied.  The  morning  after  the  appli- 
cation of  the  oil  the  flesh  and  skin  sloughed  off  the  back 
sides  of  all  the  legs  of  said  horse  from  the  ankle  joints 
to  the  hoof,  but  a  great  deal  worse  on  the  hind  feet,  leaving 
exposed  to  view  the  bones  and  sinews  of  the  feet  and  legs ; 
that  the  horse,  in  consequence  of  the  same,  could  not  be 
forced  to  walk  across  the  lot,  or  even  out  of  the  stable ;  wit- 
ness made  no  other  application  to  said  horse's  feet  except 
oil ;  some  four  or  five  days  after  this  witness  turned  said 
horse  over  to  A.  Dougherty  for  treatment,  in  whose  care 
and  treatment  the  said  horse  remained  a  month  or  six  weeks, 
at  the  end  of  which  time  the  said  horse  was  wholly  unfit  for 
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any  kind  of  use,  and  almost  anable  to  walk  at  all ;  the  eaid 
horse  was  then  delivered  to  James  Briges  for  treatment, 
who  kept  him  some  three  months,  when  he  was  returned  to 
witness  with  some  improvement  in  his  feet  and  legs,  but 
still  unfit  for  use,  three  of  them  partially  healed  over,  the 
other  in  a  running  sore  and  swollen  about  three  times  its 
natural  size ;  the  said  horse  was  not  used  any  until  the  sum- 
mer of  1877,  when  he  was  plowed  a  little,  and  driven  by 
plaintiff  a  few  short  trips  to  his  sewing  machine  wagon. 
The  horse  has  never  recovered,  his  legs  still  being  stiff,  and 
one  very  much  swollen  and  having  a  running  sore  on  it. 
Plaintiff  was  engaged  in  selling  sewing  machines  for  the 
Singer  company  ;  the  horse  was  the  property  of  the  plain- 
tiff and  never  that  of  the  company,  and  was  worth,  before 
the  application  of  said  compound  so  prepared  by  de- 
fendant, Burbank,  the  sum  of  three  hundred  dollars ;  he  was 
an  excellent  saddle  and  harness  horse,  being  about  six 
years  old  at  that  time  and  of  medium  size  and  very 
tough ;  is  now  worth  about  thirty  dollars  for  farm  use,  but 
worth  nothing  for  plaintiff's  use.  The  plaintiff  paid  A* 
Dougherty  eighteen  dollars  for  said  horse's  treatment  for 
the  time  he  had  charge  of  him,  and  paid  Harris  and  Briges 
fifteen  dollars  for  attention  and  pasturage ;  the  plaintiff 
furnished  the  feed  during  the  time,  and,  in  consequence 
of  the  condition  of  said  horse,  plaintiff  had  to  hire 
and  feed  .another  horse,  besides  feeding  his  injured  horse, 
which  cost  about  thirty  dollars  per  month,  and  paid  out  for 
medicines  and  oils  about  fifteen  dollars  ;  plaintiff  traded  off 
said  horse  some  time  in  January,  1878,  for  a  blind  pony 
worth  about  twenty  dollars,  and  gave  thirteen  dollars  in 
trade  to  boot.  At  the  time  Burbank  prepared  said  com- 
pound, he  told  plaintiff  to  be  careful  and  not  let  the  comp- 
osition get  on  his,  plaintiff's,  hands. 

J.  D.  Enlow,  sworn  for  plaintiff,  stated  that  he  knew  said 
horse  before  the  application  of  the  compound  by  plaintiff 
for  some  time,  and  that  he  was  worth  one  hundred  and  fifty 
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dollars ;  that  he  saw  said  horse  at  his  stable  where  plaintiff 
kept  him,  and  at  Dougherty's  stable  after  he  was  removed 
there,  and  that  the  hind  feet  especially,  were  very  much 
swollen  and  sloughed  off,  leaving  the  bones  and  sinews  ex- 
posed. 

A.  Dougherty,  sworn  for  plaintiff,  stated  that  he  knew 
said  horse  before  the  injury ;  that  he  treated  said  horse  for 
the  plaintiff,  and  that  he  was  in  a  very  bad  condition  when 
brought  to  his  stable  by  plaintiff;  that  he  corroborated 
plaintiff  as  to  the  condition  of  said  horse  about  the  sloughing 
off  of  the  flesh  and  skin  of  his  feet;  that  he  had  kept  livery 
stable  for  several  years,  and  had  considerable  experience  in 
treating  horses  for  scratches  and  other  diseases ;  that  said  horse 
was  in  the  worst  condition  that  he  had  ever  seen  one  with 
the  scratches ;  that  in  his  treatment  he  never  used  anything 
on  said  horse  but  oil,  and  that  oil  or  grease  of  any  kind  had 
a  beneficial  effect  on  scratches  :  that  the  hire  of  a  horse  such 
as  plaintiff's  before  he  was  injured,  was  worth  fifteen  dollars 
per  month,  and  the  board  of  a  horse  was  worth  fifteen  dol- 
lars per  month,  and  that  the  last  time  he  saw  said  horse, 
just  before  this  court,  he  had  not  recovered  and  was  almost 
worthless. 

T.  G.  W.  McMeekin,  sworn  for  plaintiff,  stated  that  in 
the  fall  of  1876,  he  saw  the  plaintiff  leading  the  horse  to 
water ;  the  horse's  legs  were  very  much  swollen,  and  in  a 
bad  condition ;  did  not  think  the  horse  worth  anything  at 
that  time. 

G.  C.  Green,  sworn  for  plaintiff,  stated  that  he  saw  the 
plailitiff  niake  an  application  of  medicine  to  his  horse's 
feet  at  his,  witness',  house,  and  that  when  the  medicine 
was  applied  it  caused  the  smoke  to  rise,  and  had  the  ap- 
pearance of  being  very  severe,  causing  the  horse  to  kick 
and  jnmp  around ;  witness  advised  plaintiff  to  quit  the 
use  of  said  medicire  as  it  would  ruin  his  horse,  and  ^hen 
plaintiff  left  his  house  the  horse  could  scarcely  travel. 

Henry  C.  King,  sworn  for  plaintiff,  stated  that  he  was  in 
defendant's  drug  store,  in  Cedartown,  when  a  preparation 
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for  scratches  was  compounded  bj  defendant,  Barbank,  and 
delivered  to  plaintiff,  and  heard  said  Barbank  tell  plaintiff 
tliat  John  T.  Mann  said  it  was  a  good  remedy  for  scratches, 
and  that  he,  Mann,  said  that  several  persons  had  nsed  it 
successfnlly.  When  the  medicine  was  mixed  it  boiled  up 
and  smoked ;  witness  remarked  to  Barbank  that  it  seemed 
to  be  very  hot. 

T.  F.  Burbank,  sworn  for  defendants,  stated  that  he 
compounded  said  medicine  for  plaintiff  by  a  prescription 
which  had  been  previously  furnished  him  by  Joseph  Mann, 
and  that  he  had  compounded  the  same  for  Mann,  Dick  Fool 
and  Hunington,  that  it  had  a  good  effect,  and  that  the 
same  was  compounded  of  the  following  ingredients  and  pro- 
portions, to-wit :  One  ounce  white  lead,  one  ounce  verdi- 
gris, three  and  a  half  ounces  sulphuric  acid  ;  that  the  plaintiff 
was  still  owing  them  for  some  oils,  etc.,  that  Dougherty  got 
while  he  was  treating  said  horse,  and  that  he  furnished 
Hunington,  Pool,  Briges  and  Mann  the  same  prescription 
as  that  furnished  Ray,  both  in  quantity  and  quality,  and 
that  lie  told  plaintiff  that  said  Mann  said  it  was  good  for 
scratches. 

Joseph  Mann,  sworn  by  interrogatories  for  defendants, 
to  which  was  attached  a  prescription  sent  by  Joseph  Mann 
to  defendants,  which  was  as  follows,  to-wit :  "Mr.  Burbank : 
Please  send  me  one  ounce  white  lead,  one  ounce  verdigris, 
three  and  a  half  ounces  sulphuric  acid,  and  oblige,  R.  J. 
Mann.  Dec.  30,  '73.  You  may  mix  thorn  all  together." 
Wrote  the  prescription  attached,  got  the  drugs  in  prescrip- 
tion, used  them  on  a  mule  with  the  effect  of  a  cure.  I  gave 
said  prescription  to  said  Burbank,  and  used  the  receipt  upon 
one  mule,  and  never  used  it  or  any  other;  the  receipt  is 
both  good  and  harmless  if  properly  used,  in  that  it  is  an 
effectual  cure  for  scratches,  and  would  use  the  receipt  again 
if  occasion  required  it ;  know  nothing  more  that  will  bene- 
fit the  defendants. 

Cross — Was  not  present  and  did  not  see  defendant  or 
either  of  them  compound  for  plaintiff  a  prescription  for 
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scratches  on  horse  ;  of  his  own  knowledge,  does  not  know 
of  what  medicines  said  prescription  was  compounded. 

R.  T.  Pool,  sworn  for  defendants,  stated  that  he  got  a 
compound  from  said  defendants  filled  by  "  the  Joseph  Mann 
prescription  "  for  scratches,  and  used  it  on  seven  mules  with 
good  effect. 

James  Briges,  sworn  for  defendants,  stated  tliat  he  treated 
the  said  horse  for  plaintiff  for  some  time ;  that  said  horse 
was  in  a  bad  fix  ;  that  he  benefited  said  horse  by  his  treat- 
ment, which  consisted  in  washing  the  affected  parts  with 
Castile  soap  and  greasing  the  same  ;  that  he  had  some  expe- 
rience in  treating  horses  for  scratches  and  other  diseases, 
that  he  had  used  ^^  the  Joseph  Mann  receipt ''  or  prescrip- 
tion with  good  effect,  that  he  got  it  from  Graves  Logan  a 
long  time  ago,  and  that  he  had  obtained  and  used  the  same 
from  Bnrbank. 

A.  Hunington,  sworn  for  defendants,  stated  he  used  a 
preparation  compounded  by  the  said  Burbank,  made  by 
that  furnished  him  by  Joseph  Mann  for  scratches,  and  it 
cared  his  horse. 

Dr.  J.  L.  Branch,  sworn  for  defendants,  stated  that  he 
was  a  practicing  physician  ;  that  sulphuric  acid  applied  to  the 
flesh  would  destroy  the  body  or  texture  of  the  flesh,  but 
when  compounded  with  white  lead  and  verdigris  in  the  proper 
pi-o portions,  would  only  slightly  char  or  bum  the  flesh,  and 
would  be  a  good  remedy  for  scratches ;  thinks  that  the  pre- 
scription attached  to  Joseph  Mann's  interrogatories  desig- 
nates the  proper  proportion  of  which  said  compound  ought 
to  be  made  to  be  used  for  scratches ;  if  in  making  up  this 
prescription  an  over  proportion  of  sulphuric  acid  should  be 
put  in  the  compound,  it  would  have  the  effect  to  eat  out  or 
destroy  the  flesh. 

Dr.  W.  6.  England,  sworn  for  defendants,  corroborated 
Dr.  Branch  in  his  testimony. 

1.  There  seems  to  be  no  reason  to  question  the  good  faith 
of  the  druggist     To  fill  a  prescription  is  to  furnish,  prepare 
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and  combine  the  requisite  materials  in  dne  proportion  as 
prescribed.  It  is  urged  that  prescriptions  refer  to  medical 
provision  for  human  beings,  and  do  not  appertain  to  the 
medication  of  animals;  or,  at  least,  that  they  can  proceed 
only  from  professional  sources,  and  are  not  prescriptions  if 
they  emanate  from  common  persons.  Why  a  recipe  or  for- 
mula for  the  treatment  of  horses,  may  not  be  called  a  pre- 
scription, we  do  not  see,  from  whatever  source  it  may  pro- 
ceed. Life  and  health  are  physical,  and  are  common  to 
man  and  brute ;  and  a  plain,  unscientific  person  may  pre- 
scribe with  less  skill  than  a  physician  or  a  veterinary  surgeon, 
but,  at  times  perhaps,  with  equal  efficiency.  At  all  events, 
the  owner  of  a  horse  is  entitled  to  choose  his  medicine,  and 
if  he  chooses  it  on  the  mere  recommendation  of  a  druggist, 
and  the  druggist  is  guilty  of  no  bad  faith,  the  failure  of  the 
medicine  is  simply  a  misfortune.  The  evidence  is  not  nec- 
essarily convincing  that  there  was  want  of  skill  in  the  act  of 
compounding,  or  any  departure  from  the  recipe  either  in 
selecting  or  combining  the  materials.  All  that  can  be  cer- 
tainly said  is,  that,  in  the  given  case,  the  remedy  proved 
disastrous. 

2.  The  evidence  warranted  the  verdict.     The  matters  of 
fact  were  for  the  jury. 

Judgment  affirmed. 


Mashburn  vs.  Gouoe. 

1.  Judgments  rendered  against  married  women  by  courts  of  competent 
jurisdiction,  are  no  less  conclusive  than  similar  judgments  against 
other  suitors.  Thus  where  the  payee  of  a  joint  promissory  note, 
brought  suit  thereon  against  the  makers,  who  were  husband  and 
wife,  and,  after  due  service,  obtained  judgment  against  them,  the 
wife's  liability  became  as  fixed  as  that  of  the  husband,  whether  the 
note  was  in  fact  given  for  a  joint  debt,  as  indicated  upon  the  face 
thereof,  or  whether  the  real  debt  was  that  of  the  husband  alone,  and 
the  wife  but  a  surety  for  him.  No  suretyship  appearing  upon  the 
face  of  the  contract  or  the  pleadings,  the  note  was  good  as  a  basis  of 
judgment  against  both  makers,  in  the  absence  of  a  timely  defense  to 
^he  action. 
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%.  Where,  after  the  rendition  of  such  a  judgment,  the  husband  and 
wife  co-operated  in  procuring  from  a  stranger  a  loan  of  money  with 
which  to  discharge  it,  and  the  loan  was  made  on  an  absolute  con- 
veyance of  the  wife's  land  as  security  for  its  repayment,  the  deed 
being  made  by  her  to  the  lender  in  pursuance  of  the  contract  of 
loan,  the  deed  is  not  void,  and  recovery  may  be  had  thereon  in  eject- 
ment,  as  a  means  of  coercing  payment;  it  appearing  that  the  money 
borrowed  was  actually  applied  in  satisfaction  of  the  judgment,  and 
that  the  same  premises  were  thereby  relieved  from  the  burden  of  a 
like  deed  previously  made  as  security  for  the  debt  on  which  the 
judgment  was  founded,  this  prior  deed  having  been  made  when  said 
debt  was  created,  and,  of  course,  before  the  judgment  was  rendered. 
Notice  tQ  the  lender,  at  or  before  the  time  of  the  loan,  that  the  judg- 
ment did  not  in  fact  represent  a  joint  debt,  but  a  separate  debt  of 
the  husband,  and  that  the  wife's  true  relation  was  that  of  surety 
only,  would  not  vitiate  the  deed  taken  to  secure  the  loan,  inasmuch 
as  the  judgment  made  the  debt  hers  as  well  as  her  husband's,  what- 
ever it  might  have  been  previously,  and  each  of  them  was  bound 
absolutely  for  its  payment. 

Ilnsband  and  wife.  Judgments.  Estoppel.  Before 
Judge  HiLLYBB.  Fulton  Superior  Court.  April  Term, 
1874. 

Mashbum,  as  a  member  of  the  firm  of  Jackson  &  Mash- 
burn,  became  indebted  to  West,  Edwards  &  Co.,  $440.00, 
and  being  pressed  for  payment,  borrowed  from  Smith  the 
necessary  funds,  giving  to  him  as  security  the  title  to  a  lot 
in  the  city  of  Atlanta.  This  lot  was  the  property  of  Mrs. 
Mashburn,  though  the  deed  to  Smith  was  executed  by  both 
husband  and  wife.  They  also  gave  to  Smith  joint  notes 
covering  the  amount  of  the  aforesaid  loan,  with  interest, 
purporting  to  be  "for  purchase  money  for  a  city  lot." 
Mashbnrn  paid  to  Smith  a  part  of  this  money,  but  being 
unable  to  pay  the  balance,  he  and  his  wife  were  sued  in  a 
magistrate's  court  and  judgments  rendered  against  them. 
Being  pressed  by  these  judgments,  they  applied  to  Gouge 
for  the  loan  of  a  sufficient  sum  to  pay  them  off.  Gouge 
agreed  to  pay  off  the  judgments  if  secured  in  the  necessary 
advance.  Mrs.  Mashburn  accordingly  made  him  an  abso- 
lute title  to  her  city  lot,  and  he  satisfied  the  Smith  judg- 
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ments  and  had  the  deed  to  Smith  canceled,  advancing 
$301 .60.  He  gave  to  Mrs.  Mashbum  an  obligation  to  re- 
convey  provided  the  money  advanced  by  him  was  repaid 
within  one  year.  This  not  being  done,  he  brought  com- 
plaint for  the  lot.  Mrs.  Mashburn  pleaded  that  he  loaned 
the  money  to  her  husband,  that  the  notes  to  Smith  and  both 
deeds  were  given  to  secure  her  husband's  debt;  that  Gouge 
was  fully  acquainted  with  all  these  facts  at  the  time  he  made 
the  loan  ;  that  the  deed  under  which  he  claimed  title  should 
therefore  be  canceled,  etc. 

The  evidence  showed  that  the  loan  by  Gouge  was  made 
principally  at  the  instance  of  Mrs.  Mashburn  ;  as  to  whether 
he  had  notice  of  the  facts  and  circumstances  above  detailed, 
it  was  conflicting. 

The  court  held  that  Mrs.  Mashbum  was  estopped  by  the 
judgments  from  denying  that  the  money  advanced  by 
Gouge  was  to  pay  her  debt,  that  there  was  no  law  prohib- 
iting her  from  borrowing  money  to  satisfy  the  judgments 
and  securing  the  repayment  of  the  same  by  deed  to  her  sepa- 
rate property,  and  refused  to  instruct  the  jury  to  the  con- 
trary. 

The  jury  found  for  the  plaintiff.  "JThe  defendant  moved 
for  a  new  trial  because  the  verdict  was  contrary  to  law  and 
evidence,  and  because  the  court  erred  in  ruling  as  above 
stated.     The  motion  was  overruled  and  defendant  excepted. 

Keuben^  Abnold;  Frank  A.  Arnold,  for  plaintiff  in 
error,  cited  Code,  §§1783,  2897,  3577,  3826 ;  39  Ga.,  43, 
394,  466;  53  /*.,  439;  49  /J.,  412;  54  lb.,  275;  3  /J., 
549 ;  1  GrTfs  Ev.,  528 ;  Wliarton's  Ev.,  §§760,  823 ;  Big. 
Est.,  46  (3) ;  Herman  Est.,  §325,  et  seq. 

Hoke  Smfth,  for  defendant,  cited  Code,  §§1783,  3577, 
3S26;  57  Gjl.,  86;  59  6.,  255,  380;  39  /J.,  41;  41  /J., 
295 ;  53  /J.,  435. 

Bleckley,  Justice. 
Itjianxiot  be  that  married  women  are  not  bound  like  otlier 
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snitors  by  jadgments  fairly  and  legally  obtained  against 
them.  If  they  cannot  be  concluded  by  the  final  judgmenta 
of  other  courts  of  competent  jurisdiction,  they  cannot  be 
concluded  by  the  judgment  of  this  court,  and  so  it  is  in  vain 
to  litigate  with  them.  They  either  stand  above  and  beyond 
the  law,  or  they  must  abide  by  what  is  once  finally  and  legally 
adjudicated.  Bepeatedly  adjudicating  the  same  matter 
settles  it  no  better  than  does  a  single  judgment,  final  in  its 
nature  and  left  unreversed.  The  debt  which  this  lad}'  se- 
cured by  her  first  deed,  was  adjudged  her  own  as  well  as  her 
husband's,  and  she  cannot  no^v  be  heard  to  allege  the  con- 
trary. The  second  deed  was  made  as  security  for  money 
borrowed  and  applied  to  the  payment  of  that  debt.  The 
conveyance  binds  her,  and  as  it  passed  the  legal  title,  recov- 
ery of  the  land  could  be  had  upon  it  in  ejectment. 
Judgment  affirmed. 


The  Virginia  Home   Insurance  Company  vs,  Grat,  ad- 
ministrator. 


1.  Where  an  action  against  a  foreign  insurance  corporation  doing  busi- 
ness in  this  state,  in  the  county  where  the  suit  was  brought,  was 
served  by  serving  an  agent,  and  after  a  reference  of  the  suit  to  arbi- 
tration and  an  award  rendered  thereon,  the  same  agent  swore  to 
exceptions  filed  to  the  award,  it  was  not  competent  for  the  counsel 
of  record  to  verify  by  his  own  oath  an  amendment  to  the  exceptions, 
it  not  appearing  that  the  corporation  had  withdrawn  from  business 
here,  or  that  the  agent  on  whom  service  was  effected,  and  who  had 
represented  the  corporation  in  swearing  to  the  exceptions,  was  a 
non-resident  of  the  county,  or  even  absent  therefrom. 

2.  Considering  the  state  of  the  pleadings,  the  terms  of  the  reference 
and  the  terms  of  the  award,  most  of  the  exceptions  filed  to  the  award 
were  not  sufficiently  definite  and  specific  in  pointing  out  mistakes, 
showing  their  materiality,  and  alleging  that  the  award  resulted 
therefrom.  It  does  not  appear  that  the  matters  of  defense  now 
urged,  such  as  insurance  in  other  companies,  over-insurance  on  the 
building,  fraudulent  concealment,  compromise,  payment,  etc.,  were 
pleaded  to  the  action  prior  to  the  reference,  or  that  they  were  directly 
put  in  issue  and  insisted  upon  before  the  arbitrators. 

8.  The  award  did  not  reform  the  policy  of  insurance,  nor  attempt  it. 
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With  no  pleadings  before  them  but  the  declaration,  the  arbitrators 
were  not  bound,  as  matter  of  law,  on  the  facts  in  the  evidence,  to 
award  in  favor  of  the  defendant,  or  to  find  less  for  the  plaintiff 
than  the  whole  amount  of  the  policy,  principal  and  interest. 

Corporations.  Pleadings.  Attorney  and  client.  Arbi- 
trament and  award.  Before  Judge  Hillter.  Fulton  Su- 
perior Court.     April  Term,  1878. 

Turalin  brought  complaint  against  the  insurance  company 
on  a  policy  of  insurance  for  $2,000.00  on  his  half  interest 
in  one  three-story  wood  mill-house,  with  rock  basement, 
known  as  the  "  Salaquoy  Mills."  The  defendant,  a  foreign 
corporation,  was  brought  into  court  by  service  upon  its 
agent.  Before  any  pleas  were  filed  the  parties  litigant 
agreed  to  submit  the  matters  of  difference  between  them  to 
arbitration.  The  contract  of  reference  was,  in  substance,  as 
follows:  That  Tumlin  having  brought  suit  against  the 
insurance  company  for  the  payment  of  a  policy  of  insurance 
executed  by  said  company,  and  said  suit  being  pending  in 
Fulton  superior  court,  and  the  said  company  denying  that  it 
is  indebted  to  the  said  Tumlin  anything,  and  it  being  the 
desire  of  both  parties  that  the  matters  of  dispute  be  settled 
justly  and  promptly,  it  is  agreed  that  said  matters  in  con- 
troversy be  referred  to  Cincinnatus  Peoples,  C.  B.  Wellborn, 
and  such  other  person  as  they  may  select,  for  arbitration  and 
award,  and  that  said  arbitrators  shall  judge  of  the  law  and 
the  facts  of  said  matter  in  dispute,  and  that  they,  or  any  two 
of  them,  shall  decide  said  matter  according  to  law  and  the 
justice  and  equity  of  the  case,  without  favor  or  affection 
to  either  party,  according  to  and  under  the  provisions  of  the 
Code  of  this  state.  That  an  order  of  court  be  taken  for  this 
submission,  and  that  the  award  when  made  be  considered 
the  judgment  of  the  court. 

This  agreement  was  approved  by  the  court  and  entered 
on  the  minutes. 

By  consent  of  the  parties,  John  D.  Pope,  Esq.,  was  sub- 
sequently substituted  in  place  of  Wellborn  as  an  arbitrator. 
A.  B.  Culberson,  Esq.,  was  selected  as  umpire. 
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With  the  case  in  this  condition,  no  defense  having  been 
filed  by  the  defendant,  the  arbitrators  proceeded  to  take 
testimony.  The  plaintiff  claimed  that  it  was  his  intention 
to  have  the  policy  issued  on  the  machinery  as  well  as  the 
building,  and  that  he  so  instructed  Mr.  Wellborn,  the  agent, 
with  whom  the  policy  remained  until  after  the  fire. 
In  this  he  is  weakly  corroborated  by  Wellborn.  The 
defendant  endeavored  to  confine  its  liability,  under  the 
terms  of  the  policy,  to  the  loss  on  the  building,  thus  exclud- 
ing the  loss  on  the  machinery  from  the  calculation,  and  to 
show  that  the  plaintiff  had  already  received  from  other 
companies  a  large  proportion  of  such  loss.  Also,  to  estab- 
lish that  the  plaintiff,  fraudulently  keeping  the  other  com- 
panies in  ignorance  of  the  policy  now  sued  on,  had  settled 
with  them  for  the  entire  lose  on  the  machinery  and  build- 
ing for  $12,074.44,  and  consequently  was  not  entitled  to 
recover  anything  from  this  defendant. 

A  fair  estimate  of  the  testimony  would  show  that  Tumlin 
was  under-insured  on  the  machinery,  and  over-insured  on 
the  building.  In  view  of  the  decision  it  is  unnecessary  to  re- 
fer to  the  evidence  at  any  greater  length. 

The  arbitrators,  Peeples  dissenting,  awarded  to  the  plain- 
tiff the  full  amount  of  the  policy  sued  on,  with  interest. 
The  defendant  filed  the  following  exceptions,  verified  by 
the  agent  upon  whom  service  was  perfected : 

1.  That  said  arbitrators  and  umpire  made  a  clear  and 
palpable  mistake  of  law  in  rendering  said  award. 

2.  Because  the  proofs  as  shown  by  the  testimony,  to-wit: 
The  policy  of  insurance  sued  on,  the  proof  of  loss,  the  tes- 
timony of  the  plaintiff,  of  C.  B.  Welborn,  J.  W.  Covington, 
the  policies  of  insurance  of  the  Albemarle,  Virginia,  Empire 
State,  Georgia  Home,  Richmond  Banking,  and  James  River 
companies,  and  the  evidence  all  taken  and  returned  by  the 
said  arbitrators,  shows  that  Lewis  Tumlin,  or  Tumlin,  F.  & 
Co.,  did  not  at  any  time  give  to  the  above  named  companies 
any  notice  of  the  insurance  effected  with  this  company, 
neither  at  the  time  of  taking  it  or  at  any  time  afterwards 
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but  the  same  was  especially  concealed  from  said  companies 
at  all  times,  and  especially  at  the  time  of  making  the  adjust- 
ment of  loss,  and  which  fact  of  concealment  was  not  known 
to  this  defendant,  or  to  said  companies  when  they  agreed  to 
make  said  payment,  and  was  a  fraud  upon  said  companies 
and  upon  this  company.  And  that  by  the  terms  of  said 
policies,  if  this  defendant  was  liable  at  all,  it  was  liable  to  said 
companies  and  not  to  Tumlin. 

3.  Because  in  making  the  proof  of  loss,  as  shown  by  the 
paper  purporting  to  be  proof  of  loss  submitted  by  Tumlin, 
the  fact  of  his  having  insurance  in  other  companies  was 
concealed,  and  was  a  fraud  on  this  defendant. 

4.  Because  this  company,  as  shown  by  said  evidence,  was 
not  notified  to  be,  nor  was  it  by  its  agents  or  officers,  present 
when  the  adjustment  was  made  by  the  above  several  com- 
panies, by  Tumlin  and  C.  B.  Wellborn,  his  adviser  and 
agent,  with  Mr.  Covington,  their  agent,  and  that  the  compro- 
mise with  them  by  which  they  were  released,  was  a  fraud  upon 
this  company,  and  absolved  this  company  from  all  liability 
to  said  Tumlin  ;  at  all  events,  to  the  extent  of  nothing  more 
than  would  be  the  pro  rata  share  which  might  be  found 
against  this  company,  computed  upon  the  basis  of  that 
settlement,  to- wit :  $996.00. 

6.  Because  said  testimony  shows  that  upon  a  full  and  fair 
estimate  of  the  loss  on  the  said  building,  said  Tumlin,  with 
his  claim  on  the  James  River  Company,  was  fully  paid  off. 

7.  Because  having  compromised  with  said  companies, 
Tumlin  is  not  entitled  to  recover  of  this  defendant  at  all. 

8.  Because  the  policy  of  this  company  in  favor  of  Tum- 
lin, shows  that  it  was  taken  upon  the  "  mill  house,"  and  the 
proof  of  loss  shows  that  Tumlin  so  regarded  it,  and  so  swore 
on  said  proof,  and  did  not  include  insurance  on  the  machin- 
ery, and  that  said  arbitrators  committed  a  clear  mistake  of 
law  in  allowing,  against  the  dissent  of  C.  Peoples,  one  of 
the  abitrators,  said  plaintiff  and  C.  B.  Wellborn  to  state  that 
said  Tumlin  intended  to  insure  his  entire  interest  in  the 
mill  and  machinery. 
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9.  Becanse  in  making  np  their  award  eaid  arbitratore  and 
umpire  made  a  clear  and  palpable  mistake  of  law  in  reform- 
ing eaid  policy,  there  beiii^  no  evidence  on  which  to  basft 
such  a  judgment,  nor  law  to  anthorize  it  being  done  by 
board  of  arbitrators,  eaid  defendants  not  having  made  an 
mistake  in  issuing  said  policy,  the  evidence  being  exactl 
the  reverse, 

10.  Because  as  ehown  by  the  evidence  of  Mr.  Covingtoi 
the  agent  of  five  of  the  above  named  companies,  said  compi 
uiee  would  not  have  settled  with  said  Tumlin  if  they  ha 
known  that  he  was  claiming  insurance  of  this  company. 

11.  Becanse  the  said  arbitrators  and  umpire  made  a  clea 
and  palpable  mistake  of  law  for  the  reason  and  upon  th 
facts  hereinbefore  stated,  and  upon  all  the  the  points  hen 
inbeforc  stated,  in  awarding  in  favor  of  said  Tnmlin  at  al 
and  also  in  rendering  an  award  for  the  fnll  amount  of  sail 
policy. 

To  these  exceptions  the  plaintiff  demurred.  Counsel  fo 
defendant  moved  to  amend  by  adding  to  each  of  said  exce[ 
tions,  <-  that  said  award  is  the  result  of  the  error  alleged  i 
this  exception,  as  made  by  said  arbitrators,"  and  propose 
to  verify  such  amendment  by  his  oath  as  defendant's  attorney 
The  court  refused  to  allow  the  amendment,  sustained  th 
demnrrer,  and  rendered  judgment  on  the  award  for  th 
plaintiff.     To  all  of  which  the  defendant  excepted. 

H.  C.  Pekflks  ;  Jackson  &  Lumpkin,  for  plaintiff  in  erroi 
cited,  on  formality  of  exceptions,  Code,  §4243  ;  38  Ga.,  136 
41  ib.,  370  ;  39  Ih..  12,  6T8.  On  amendment  by  affidavi 
of  attorney,  Code,  §§408,  2207,  2196 ;  31  6a.,  22  ;  37  11 
<t78.  On  exceptions  being  "pleas,"  Code,  §§4242,  424; 
3449,  13450  ;  38  Ga.,  137 ;  39  Ih.,  704 ;  36  Ih.,  574  ;  34  Ih 
268;  47  lb.,  23  ;  Angel!  &  A.  on  Corp.,  §282.  Not  liable  i 
present  action  for  loss  on  machinery,  5  Bias.,  156 ;  Cod( 
§§3117,  2757, ;  6  Watts  &  S,,  439 ;  21  Conn.,  19 ;  43  Ga. 
308 ;  29  lb.,  696 ;  13  lb.,  208 ;  34  Ih.,  355  ;  38  Ih.,  4( 
Notice  of  other  insurance  not    given  in  proof  of  loss, 
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Rob.  (La.),  384  ;  8  Excli.,  819  ;  20  Wis.,  205  ;  5  Bennett,  87, 
502;  40  Oa.,  135;  Flanders  on  Fire  Ins.,  189;  20  Barb., 
468 ;  1  Curt.  C.  C,  193 ;  17  Ohio,  432 ;  42  Ga.,  456. 
Declaration  set  out  no  mistake,  35  Ga.^  177 ;  40  1 6.,  199 ; 
43  lb.,  144 ;  43  lb.,  308. 

Julius  S.  Brown,  for  defendant,  cited,  on  amendment,  41 
Ga.,  10;  59  Ih.,  460 ;  Code,  §§4243,  408,  3267,  3449,  3615, 
3726,  4053;  48  6?a.,  351;  25  lb.,  262.  Award  binding, 
even  if  against  law,  34  Ga.,  252;  8  lb.,  8,  19,  20  ;  21  /*.,  1; 
41  lb.,  20.  Liberally  treated,  34  Ga.,  560.  Error  in  judg- 
ment of  arbitrators  insuflBcient  to  set  aside,  41  Ga.,  10, 
548 ;  47  lb.,  10  ;  42  lb.,  499.  Arbitrators  connot  impeach, 
28  Ga.,  399;  47  lb.,  11  ;  58  Ib„  361.  Sustained  by  evi- 
dence,  41  Ga.,  547;  44  Jb.,  587  ;  47  lb.,  10  ;  40  /*.,  671 ; 
39  lb,  7;  41  lb.,  10,  548.  Not  stated  that  award  was 
result  of  fraud,  accident  or  mistake,  39  Ga.,  7,  678 ;  40 
Id.,  674;  47  /*.,  10;  38  lb.,  135;  40  lb.,  674;  39  lb.,  7. 
Defendant  had  notice  of  other  insui-ance,  40  Ga.,  135 ;  41 
lb.,  660. 

Bleckley,  Justice. 

For  the  reasons  indicated  in  the  head-notes,  this  court  is 
of  opinion  that  there  was  no  error  in  any  of  the  rulings 
made  by  the  superior  court,  or  in  its  final  judgment. 

Judgment  affirmed. 


Clary  &  Whaley  vs.  Haines  et  al. 

1.  Neither  in  attachment  nor  in  distress  for  rent  can  judgment,  on 
mere  motion,  or  on  the  trial  of  the  main  case,  be  rendered  in  favor 
of  |.he  plaintiff  against  the  sureties  upon  a  bond  conditioned  alone 
for  the  forthcoming  of  the  property  levied  upon.  In  either  proceed- 
ing, the  replevy  bond  prescribed  by  statute  is  f<»r  the  payment  of  the 
recovery,  not  for  the  production  of  the  property.  Code,  §§3819, 
4088. 

2.  When,  after  the  levy  of  an  execution  upon  land,  an  affidavit  of  Ille- 
gality setting  forth  grounds  which,  if  true,  show  the  judgment  to  be 
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utlerlj  void,  ia  tendered  by  tbe  proper  party,  uid  the  sberiS  refu«ee 
to  receive  and  respect  it,  an  iDJunctioD  to  nrrest  tbe  sale  mtty  be 
invoked.  47  Qa..  400. 
S.  A  prior  affidavit  of  illegality  by  auotber  detendaol  whose  property 
was  not  undersclsure,  and  an  adverse  Judgment  tbereon,  will  not  bai 
a  co-defendant  Troui  using  the  like  remedy  after  a  levy  baa  been  made 
upon  his  property. 

4.  &  bill  is  not  multifitrious  because  it  seeks  to  resist  two  executions  be- 
tween the  same  parties,  where  both  are  levied  upon  the  same  prop- 
eny,  and  Ibe  relief  prayed,  and  the  grounds  of  relief  as  to  both  are 
identical. 

0.  If  to  a  bill  at  the  instance  of  some  of  the  defendants  in  a  Judgment, 
their  co~defendsiitii  are  proper  parties  Id  order  to  have  the  judgment 
declared  void  or  perpetually  enjoined,  they  can  be  brought  in  by 
amendment 

5.  Tbere  waa  no  abuse  of  diacretioD  in  granting  the  ad  interim  Injunc- 


Equit^.     Injunction.      Attachment       Distress 
.   Judjjmenta,      Forthcoming  bond.      Illegality.      Multifaii- 
onencss.     Parties.     Amendment,      Before  Judge   HARtue. 
Wayne  County.     At  Ohainbera.     Aiignst  15th,  1878. 

Hainee  and  Mitchell  filed  their  bill  against  Clary  & 
Whaley,  making,  in  brief  the  following  eate  : 

On  the  IStJi  day  of  June,  1875,  Leonard  George,  con- 
stable  of  the  1255th  district,  G.  M.,  of  Wayne  county, 
levied  two^.  fas.,  issacd  from  the  justice  court  of  said  dis- 
trict, in  favor  of  Clary  &  Wbaley  against  D.  T,  Dunn,  W. 
8.  Blain,  G.  W.  Haines  and  D.  M.  Mitchell,  upon  fourteen 
acres  of  land  in  Jessup,  Ga.,  known  as  the  Black  survey, 
one  of  said  f,.  fas.  for  f  83.33  principal  debt  and  costs,  the 
other  for  $95,17  principal  debt  and  costs,  each  dated  the 
28th  day  of  May,  1875,  and  reciting  that  they  were  issued 
upon  judgments  rendered  in  the  justice  court  of  said  district 
on  December  Ut,  1874,  The  Black  survey  levied  on  wa£ 
complainants'  property,  and  said  fi-faa.,  with  levies  thereon, 
had  been  returned  to  the  sheriff,  who  was  then  proceeding 
to  advertise  said  property  for  sale  on  the  first  Tuesday  in 
AnROBt,  1878. 

On  the  i7th  day  of  July,  1878,  complainants  tendered  to 
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the  sheriff  an  affidavit  of  illegalty  to  each  of  said  y?.  fas. 
The  points  made  were  as  follows  : 

1.  That  no  one  of  the  parties  defendants  named  in  said 
Ji.  fds,  ever  had  notice  served  on  them  of  the  pendency  of 
any  common  law  snit  of  any  character  whatever,  or  bad 
waived  service  thereof,  or  acknowledged  service,  or  ever 
appeared  or  pleaded  to  the  merits  of  the  suits  in  the  said 
justice  court  in  which  said  judgments  purport  to  have  been 
rendered,  or  had  any  notice  whatever  of  the  pendency  of 
any  common  law  suit  against  them  in  said  court. 

2.  That  the  fi,  fas.  were  actually  proceeding  by  virtue 
of  two  attachments  sued  out  by  Clary  &  Whaley  against  D. 
T.  Dunn  and  W.  S.  Blain  as  copartners,  which  were  placed  in 
the  hands  of  one  George,  as  constable,  who  notified  defend- 
ant, Blain,  that  he  was  instructed  to  levy  the  same,  when 
said  Blain  agreed  to  give  bond  to  the  constable  for  the  forth- 
coming of  the  property  sought  to  be  seized,  which  he  gave, 
complainants  going  on  the  same  as  security.  That  the 
attachments  were  returnable  to  the  December  term,  1874, 
of  the  justice  court  of  the  1255th  district,  G.  M.  That  at 
said  term  of  said  court  judgments  were  rendered  generally 
against  all  of  said  defendants,  W.  S.  Blain,  D.  T.  Dunn,  G. 
W.  Haines  and  D.  M.  Mitchell,  and  not  against  Blain  & 
Dunn  as  principals,  and  D.  M.  Mitchell  and  G.  W.  Haines  as 
securities,  or  against  the  property  attached.  That  there  was 
in  truth  and  fact  no  levy  made  upon  the  property  of  defend- 
ants in  attachment,  and  said  fi,  fas.  have  been  levied  on 
the  property  of  Haines  &  Mitchell  and  not  the  property 
sought  to  be  seized  by  virtue  of  said  attachments. 

3.  4&5.  *  *  *  *  * 

6.  That  the  bond  signed  in  said  matter  was  not  a  bond 
payable  to  the  plaintiffs  in  attachment,  obligatory  to  pay 
them  the  amount  of  the  judgment  they  might  recover  in 
said  case,  but  was  payable  to  the  said  George,  constable,  con- 
ditioned for  the  forthcoming  of  the  property  sought  to  be 
levied  on  under  said  attachments,  and  not  the  bond  required 
by  the  attachment  laws,  and  was  therefore  void. 
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Complainants  aver  that  the  said  two  affidavits  of  illegality 
tendered  were  true,  and  that  they  had  never  filed  any  prior 
affidavits  of  illegality  in  said  cases,  which  fact  was  known  to 
the  sheriff.  The  original  attachment  papers  and  judgments 
thereon  had  been  lost  or  destroyed,  as  complainants  have 
been  informed  and  believe. 

When  said  affidavits  were  tendered  to  the  sheriff  by  com- 
plainants' attorney,  July  27th,  1878,  he  agreed  to  receive 
them  and  stop  the  sale,  but  on  July  Slst,  notified  him  that 
he  would  not  receive  them  and  said  that  the  property  must 
sell.  Willis  Clary  and  W.  H,  Whaley  were  both  upon  the 
bond  of  said  sheriff,  and  his  regular  advising  attorney,  John 
D.  Rumph,  attorney  for  said  parties,  and  the  said  parties 
had,  as  complainants  believe,  advised  the  sheriff  to  disre- 
gard said  affidavits  of  illegality.  The  property  levied  on 
was  worth  $1,000.00,  but  if  sold  at  public  sale  at  present 
prices  would  not  bring  a  tittle  of  its  value.  Said  fi.  fas. 
were  void  because  they  could  not  issue  upon  an  attach- 
ment proceeding.  Complainants  never  entered  into  any 
obligation  connected  with  any  proceeding  in  favor  of 
said  plaintiffs  in  said  JL  fa,  other  than  the  forthcoming 
bond  aforesaid,  and  no  valid  judgment  could  be  entered 
thereon. 

Complainants'  remedy  is  not  as  complete  and  adequate  by 
a  suit  against  the  sheriff  as  it  is  in  equity,  for  the  reason  that 
the  measure  of  damages  against  him  would  be  only  the 
value  of  the  property  as  ascertained  by  the  bid  at  said  sale, 
etc.,  therefore  complainants  prayed  the  writ  of  injunction 
addressed  to  said  sheriff,  plaintiffs  in  fi.  fa,  and  constable, 
commanding  and  requiring  them  to  desist  from  further 
attempting  to  sell  said  property,  and  also  the  writ  of  sub- 
pKBna,  etc. 

As  caiise  why  an  injunction  should  not  issue,  the  defend- 
ants Clary  &  Whaley  demurred  to  the  bill  because  it  con- 
tained no  equity,  the  remedy  at  law  was  complete,  and  be. 

cause  it  was  multifarious. 
33 
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They  also  set  ap,  by  answer;  the  following  facts :  In  1874, 
Dnnn  &  Blain,  being  indebted  to  them  for  rent  $83.33,  they 
sued  out  before  Floyd,  J.  P.,  a  distress  warrant  for  that 
amount,  which  was  levied  upon  certain  personalty  as  the 
property  of  the  defendants.  A  counter-affidavit  was  filed, 
and  a  bond,  given  in  terms  of  the  law,  with  the  com- 
plainants as  securities.  Afterwards,  Dunn  &  Blain  be- 
coming indebted  to  them  an  additional  amount  for  rent, 
a  second  distress  warrant  was  issued  and  the  same  proceed- 
ings again  had.  These  cases  came  on  for  trial  before  said 
justice  on  December  Is  ,  when  a  judgment  was  rendered 
in  each  case  against  Dunn,  Blain,  Harris  and  Mitchell 
for  the  amount  claimed.  On  May  28th,  1875,  Parker,  J. 
P.,  Floyd's  successor,  issued  executions  upon  the  judg- 
ments aforesaid,  which  were,  on  June  19th  following,  levied 
upon  the  land  described  in  the  bill  as  the  property  of  Haines 
and  Mitchell.  To  these  levies  Blain,  in  behalf  of  all  of 
the  defendants,  interposed  an  affidavit  of  illegality,  which, 
upon  being  returned  to  the  justice  court,  was  overruled,  and 
an  appeal  entered  to  the  superior  court.  At  the  March 
term,  1878,  of  the  superior  court,  when  said  appeal  case 
came  on  to  be  heard,  a  judgment  waa  rendered  directing  the 
executions  to  proceed. 

The  affidavit  of  illegality  filed  by  Blain  in  June,  1875, 
after  uniting  the  two  cases  as  to  amount  and  stating  them 
as  one,  proceeds  thus  :  "  Before  the  undersigned,  came  Wil- 
liam S.  Blain,  one  of  the  defendants  in  the  above  stated  ^ 
fa.,  who,  being  sworn  according  to  law,  saith  that  the  above 
stated  Jl,  fa,  is  proceeding  against  him  and  his  sureties  ille- 
gally, for  the  following  grounds,  etc." 

Affidavits  were  read  in  support  of  the  bill  and  answer 
respectively,  which  leave  it  in  doubt  whether  the  original 
proceedings,  in  which  the  bond  was  given  with  complain- 
ants as  securities,  were  by  attachment  or  distress  warrant. 
The  papers  having  all  been  lost  or  destroyed,  there  was  no 
way  of  establishing  which  theory  was  correct.     But   the 
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evidence  did  discloee,  that  the  bond  signed  by  the  complain- 
ants was  given  to  the  constable  for  the  forthcoming  of  the 
property  levied  on. 

The  chancellor  granted  the  injunction  and  defendants 
excepted. 

John  D.  Rumph,  by  brief,  for  plaintiffs  in  error,  cited 
Code,  §§3664,  4671,  3084,3093,  3095,  2894,  3218  ;  53  Ga., 
387;  55  /J.,  335  ;  10  75.,  116  ;  Story's  Eq.  Plead.,  §287. 

C.  Symmes  ;  GooDTEAB  &  Harris,  for  defendants,  cited 
Dillon  on  Mun.  Corp.,  §688;  11  Md.,  186;  18  7  J.,  284;  8 
<?a.,444;  16  75.,  432;  13  75.,  140;  34  75.,  268. 

Bleckley,  Justice. 

1.  Whether  in  attachment,  or  in  distress  for  rent,  the  stat- 
utory bond  is  for  the  payment  of  the  recovery,  or  condem- 
nation money.  Code,  §§3319,  4083.  A  bond  for  the  pro- 
duction of  the  property  may  be  binding  as  a  common  law 
bond,  but  certainly  no  judgment  upon  it  can  be  entered  up 
in  the  main  case,  or  without  an  action  upon  the  bond.  Here, 
this  summary  mode  of  taking  judgment  was  pursued,  and 
for  that  reason  the  judgments  were  void. 

2.  The  sheriff  having  refused  to  receive  a  good  and  suffi- 
cient affidavit  of  illegality,  was  subject  to  be  enjoined  from 
making  the  sale.    47  Ga.y  400. 

3.  The  prior  affidavit  of  illegality,  by  Blain,  was  no  im- 
pediment to  an  affidavit  by  Haines  and  Mitchell,  the  com- 
plainants in  the  bilL  Blain's  property  was  not  under  seizure, 
nor  was  his  affidavit  made  as  agent,  but  in  his  own  name  and 
ioterest,  as  principal.    34  Ga.,  268. 

4.  Was  the  bill  multifarious  ?  Both  executions  were  be- 
tween the  same  parties,  levied  by  the  same  officer,  on  the 
same  property,  and  were  subject  to  the  same  objections. 
The  relief  prayed  against  one,  and  the  grounds  thereof,  were 
identical  with  the  relief  prayed  against  the  other,  and  the 
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grounds  thereof.  The  bill  sought  to  ward  oflf,  by  the  same 
means,  two  blows,  with  two  like  instruments,  aimed  by  the 
same  parties  at  the  same  object.  To  exact  a  unity  in  the 
bill  more  strict  than  this,  would  be  to  go  beyond  the  stick- 
ler for  the  dramatic  unities — the  classical  purists  in  dra- 
matic composition,  who  are  to  be  satisfied  with  nothing  less 
than  complete  unity  of  time,  of  place,  and  of  action.  May 
not  he  who  attacks  with  a  double-barrel  be  resisted,  just  as 
if  he  shot  with  a  single  barrel? 

5.  Grant  that  all  the  defendants  in  the  judgments  must 
be  parties  to  the  bill,  those  left  out  may  be  brought  in  by 
amendment.  The  injunction,  in  the  meantime,  may  hold 
matters  in  statu  quo. 

6.  We  can  safely  say  there  was  no  abuse  of  discretion  in 
granting  the  injunction. 

Judgment  aflSrmed. 


Dickinson  et  aL  vs.  Haralson,  receiver. 

That  a  homestead  or  exemption  of  personalty  was  applied  for  in  1872, 
and,  after  litigation,  granted  in  1873,  the  applicant  having  no  realtj 
at  the  time  of  the  application,  was  no  obstacle  to  the  setting  apart 
a  homestead  of  realty  in  1875,  the  realty  being  acquired  by  the 
debtor  in  the  interval  between  the  two  applications.  A  second  or 
supplemental  homestead,  within  the  ruling  of  this  court  in  54  Oa,, 
515,  and  66/6.,  620,  is  the  addition  of  more  property  of  the  like 
kind  to  that  secured  by  a  previous  assertion  of  the  homestead  right. 

Homestead.  Before  Judge  Underwood.  Richmond 
Superior  Court.     April  Adjourned  Term,  1878. 

In  the  year  1872,  Dickinson,  as  the  head  of  a  family,  ap- 
plied to  the  ordinary  of  Richmond  county  for  an  exemption 
of  personalty.  Litigation  ensued,  and  in  December,  1873, 
the  personalty  was  duly  set  apart,  the  ordinary  then  approv- 
ing the  application.  At  the  time  of  said  application  the 
applicant  owned  no  real  estate.  Some  time  after  the  ex- 
emption of  personalty  was  applied  for,  Dickinson  inherited 
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from  his  father  certain  tracts  of  land  in  Richmond  county, 
and  on  the  25th  day  of  March,  1875,  a  homestead  of  realty 
was  duly  set  apart  out  of  said  land  to  his  family,  upon  the 
application  of  his  wife,  her  husband  having  refused  to  apply 
for  the  same.  At  the  time  this  homestead  was  set  apart, 
the  estate  of  Hopkins  was  a  jndment  creditor  of  said  Dick- 
inson, but  could  not  file  exceptions  in  the  court  of  ordinary 
because  unrepresented.  On  September  11,  1875,  Arabella 
T.  Haralson,  receiver  of  said  estate,  filed  her  bill  against 
Dickinson  and  wife  to  subject  the  said  homestead  to  the 
judgment  in  favor  of  the  estate  of  Hopkins,  on  the  ground 
that  said  land  so  set  apart  was  worth  a  sum  largely  in  excess 
of  the  valuation  allowed  by  law.  On  the  26th  June,  1876, 
complainant,  by  an  amendment  to  her  bill,  claimed  that  the 
said  homestead  was  void  on  the  additional  ground  that  a 
previous  exemption  of  personalty  had  been  allowed  to  the 
husband,  and  that,  therefore,  the  wife  was  not  entitled  to 
the  benefit  of  a  homestead  of  realty  for  herself  and  minor 
children,  and  that  she  was  estopped  by  her  husband's  pre- 
vious application. 

The  answer  of  defendant  admitted  that  an  exemption  of 
personalty  had  been  allowed  by  the  ordinary,  as  alleged  in 
complainant's  bill,  and  the  homestead  of  realty  also,  as  al- 
leged. 

The  chancellor  held  that  the  wife,  Mrs.  Dickinson,  was 
not  entitled  to  the  homestead  of  realty,  because  it  was  sup- 
plementary.    To  this  ruling  Dickinson  and  wife  excepted 

H.  D.  D.  Twiggs,  for  plaintiff  in  error,  cited  54  Oa,,  515 ; 
56  /&.,  520;  47  IK,  250;  Rev.  Code,  §§2002,  5135 ;  Code, 
§§2016,  2022. 

Fbank  H.  Miller,  for  defendant,  cited  4:7Ga,j  474 ;  55 
/*.,  340 ;  54  /J.,  515 ;  56  /J.,  520 ;  Bums  vs.  Chandler, 
August  20, 1878;  act  of  Feb.  26,  1876,  p.  50. 

BliEGklby,  Justice. 

The  constitution  of  1868  entitled  the  head  of  a  family  to 


w 


m^ 


^u 


fiV 


528  SUPREME  COURT  OF  GEORGIA. 

Schley,  aseignee,  m.  Schofleld  &  Son. 

a  homestead  of  realty,  as  well  as  to  an  exemption  of  per- 
sonalty. The  act  of  the  same  year  (Code,  §2003),  and  sub- 
sequent legislation,  kept  both  species  of  property  in  view, 
and  contemplated  that  proceedings  to  secure  both  were  to 
begin  and  be  conducted  together.  If,  having  both  species 
at  the  time  of  the  application,  the  applicant  voluntarily 
confined  his  application  to  one,  leaving  the  other  out,  per- 
haps he  could  not  afterwards  claim  as  to  the  latter.  Bat 
surely  he  might  apply  for  one  only,  when  he  had  but  one, 
without  thereby  losing  the  constitutional  right  to  have  both. 
Having  personalty  alone,  must  he  give  that  up,  or  save  it  at 
the  cost  of  never  having  a  homestead  of  realty  ?  The  letter 
of  the  statutes  may  not  provide  for  two  distinct  applications, 
but  the  spirit  does,  where  each  is,  and  from  necessity  must 
be,  confined  to  one  species  of  property.  A  cumulative  or 
supplemental  homestead,  as  heretofore  declared  by  this  court 
unprovided  for,  is  not  realty  after  personalty,  or  personalty 
after  realty,  but  both  or  either  after  both,  or  one  after  a  pre- 
vious one  of  like  kind. 
Judgment  revei'sed. 


Schley,  assignee,  vs.  Sohofibld  &  Son. 

On  a  rule  against  the  sheriff,  issues  involviag  both  fact  and  law  hav- 
ing beeen  tried  by  the  court,  without  a  jury,  the  parties  consenting 
to  that  mode  of  trial,  and  the  court  having  refused  to  award  the  fund 
absolutely  to  either  of  the  two  competing  liens,  but  on  the  contrary 
having  ordered  it  held  up  to  await  the  sale  of  certain  machinery, 
and  Schofleld  &  Son,  one  of  the  contestants  for  the  money,  having 
excepted  to  the  decision,  and  brought  the  same  to  the  supreme  court 
by  writ  of  error,  and  this  court  having  thereon  adjudged  "that  the 
judgment  of  the  court  below  be  reversed,  on  the  ground  that  the 
court  erred  in  passing  the  order  to  hold  up  the  fund  to  await  the 
future  sale  of  the  machinery,  it  being  the  opinion  of  this  court  that 
Schofleld  &  Son's  judgment  had  the  superior  lien  on  the  money 
raised  from  the  sale  of  the  real  estate,"  the  effect  of  this  judgment 
of  the  supreme  court  was  only  to  vacate  the  erroneous  judgment  of 
the  court  below,  and  the  legal  consequence  was  a  new  trial,  and  not 
the  rendition  of  a  judgment,  without  trial  and  as  matter  of  course. 
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in  favor  of  Schofleld  &  Sou  for  the  fund  in  controversy.     While  it 
was  competent  for  this  court  to  have  directed  such  a  judgment  to 
be  rendered,  it  did  not  in  fact  so  direct  in  express  terms,  or  with 
due  legal  certainty. 
Jackbok,  J.,  dissented. 

Jndgmente.  New  trial.  Practice  in  the  Supreme  Court. 
Before  Judge  Gibson.  Richmond  Superior  Court.  Octo- 
ber Term,  1877. 

This  case  was  before  this  court  in  59  Ga,j  537.  Upon 
filing  the  remittitur  counsel  for  Schofleld  &  Son  proposed 
to  take  the  following  order : 

'*The  remittitur  from  the  supreme  court  having  been 
received,  reversing  the  decision  of  this  court  ^  on  the  ground 
that  the  court  erred  in  passing  ihe  order  to  hold  up  the 
fund  to  await  the  future  sale  of  the  machinery,  it  being  the 
opinion  of  this  court  that  Schofleld  &  Son's  judgment  had 
the  superior  lien  on  the  money  raised  from  the  sale  of  the 
real  estate ' : 

"Ordered,  that  the  same  be  entered  on  the  minutes  of 
this  court,  and  be  enforced. 

"Ordered,  that  Charles  H.  Sibley,  sheriff  of  Richmond 
county,  pay  over  to  J.  S,  Scholield  &  Son,  or  their  attorney, 
the  sum  of  $522.50,  admitted  by  his  return  to  be  in  his 
hands." 

Counsel  for  Schley,  assignee,  objected  to  this  order,  in- 
sisted that  the  judgment  of  the  supreme  court,  in  effect, 
granted  a  new  trial,  and  claimed  a  re-hearing,  submitting  affi- 
davits as  follows  :  1.  The  affidavit  of  Schley  that  he  did  not 
testify  upon  the  previous  trial  that  the  machinery  was  not 
put  up  ;  that  such  was  not  the  fact,  but  three-fourths  thereof 
was  put  up  immediately  upon  its  arrival,  and  is  still  up  and 
running.     2.  The  affidavit  of  Phillip  A.  Schley  to  the  same 

effect. 

« 

The  objection  was  overruled,  and  the  order  allowed.  To 
this  ruling  Schley,  assignee,  excepted. 

fiooK  &  Webb,  for  plaintiff  in  error. 
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Frank  H.  Milleb.  for  defendants,  cited  Code,  §4285  ;  49 
6^^.,  303;  56 /J.,  520. 

Blecklky,  Justice. 

As  a  general  rule,  where  the  writ  of  error  is  founded  upon 
a  trial  below  in  which  both  law  and  fact  were  involved,  and 
where  the  complaint  is  that  the  plaintiff  in  error  lost  his 
case  when  he  was  entitled  to  gain  it,  and  where  this  court 
is  of  opinion  that  he  was  entitled  to  gain  it,  and  where,  for 
that  reason,  the  judgment  of  the  court  below  is  reversed, 
a  new  trial  follows  unless  this  cour^,  by  way  of  direction, 
dictates  something  else.  A  new  trial  follows  because  the 
former  trial  terminated  in  a  wrong  result.  No  mere  sus- 
pension took  place,  but  the  trial  was  concluded  ;  it  was  over. 
If  there  were  a  finding  of  the  facts,  as  by  a  verdict,  and 
this  finding  were  in  favor  of  the  plaintiff  in  error,  and  be- 
came fixed  upon  the  record,  and  if  the  error  was  simply 
in  applying  the  law  to  the  found  and  fixed  facts,  then  a 
reversal  would  leave  something  for  the  court  below  to  fall 
back  upon  ;  the  verdict  or  other  record  finding  of  the  facts, 
would  furnish  a  basis  for  entering  up  a  correct  judgment, 
without  either  direction  to  that  effect  from  this  court,  or  a 
new  trial.  But  when  there  is  no  verdict  for  the  plaintiff  in 
error,  nor  any  other  formal  and  fixed  finding  of  the  facts,  how 
can  euch  a  verdict  or  finding  be  dispensed  with,  and  a  dif- 
ferent judgment  be  rendered  from  that  which  was  formerly 
rendered,  unless  this  court  gives  some  special  direction  to 
the  case  ?  It  cannot  be  insisted  that  because  the  evidence 
on  which  the  superior  court  acted  is  set  out  in  the  bill  of  ex- 
ceptions, or  in  a  brief  of  the  testimony,  there  is  no  occasion 
to  have  the  facts  found.  The  difference  between  a  full  and 
faithful  report  of  the  evidence,  and  a  verdict  or  finding 
thereon,,  must  be  obvious  to  everybody.  Where  the  judge, 
by  consent,  exercises  the  functions  of  a  jury,  if  he  makes  no 
finding,  general  or  special,  for  the  party  entitled  to  prevail, 
that  party  cannot  prevail  without  a  new  trial,  except  by  the 
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mandate  of  this  court.  Be  the  trior  of  the  facts  judge  oi 
jury,  no  party  can  prevail,  as  a  general  rule,  without  8om< 
fioding  by  Bucb  trior  in  hie  favor.  Where  the  judg< 
acta  as  a  jury,  do  separate,  finding  of  the  facta  is  nee 
eseary,  but  the  requisite  finding  is  included  implicitly 
in  his  general  judgment.  In  such  caee,  therefore,  a  re 
versal  of  his  general  jadgment  vacates  all  he  has  done.  Vfi 
do  not  mean  to  say  that  he  might  not  find  the  facts  specially 
if  he  thought  proper  to  do  so,  or  that,  if  he  so  found  them 
a  reversal  of  a  formal  judgment  rendered  thereon  wonlc 
vacate  the  special  finding.  The  reversal  of  an  crroneoui 
judgment  based  on  a  correct  verdict,  does  not  open  the  ver 
diet,  or  should  not  do  so  ;  and  a  special  finding  of  the  facti 
by  the  judge  wonld  doubtless  be  the  precise  equivalent  o1 
a  verdict.  It  could  be  made  a  part  of  the  record  proper,  sc 
that  a  motion  in  arrest  of  judgment  might  be  based  thereon 
But  who  would  ever  think  of  moving  in  arrest  of  judgmeni 
upon  the  raw  evidence  set  out  in  a  bill  of  exceptions  or  in  i 
brief  of  the  testimony  ?  Mere  evidence  is  food  nnaeeimilated 
a  verdict  or  finding  isthe  tissue  into  which  it  is  converted  bj 
assimilation.  That  bare  reversal  here  is  generally  followec 
by  a  new  trial  below,  see  14  Oa.,  653 ;  66  lb.,  520,  in  con 
nection  with  54  lb.,  492 ;  and  compare  49  lb.,  303. 

It  is  not  disputed  that  it  was  competent  for  this  court,  it 
its  judgment  on  the  former  writ  of  error,  to  have  directec 
the  superior  court  to  substitute  some  other  judgment  in  liei 
of  the  one  which  was  reversed,  and  thus  dispense  with  a  nen 
trial.  But  a  judgment  of  this  court,  as  well  as  that  of  anj 
other,  ought  to  be  clear  and  certain.  When  more  than  t 
mere  reversal  is  intended,  the  additional  matter  should  not 
be  stated  simply  by  way  of  a  reason  for  the  reversal,  as  wai 
done  when  this  court  said,  "  it  being  the  opinion  of  the  coun 
that  Schofield  &  Son's  judgment  had  the  superior  lien  oi 
the  money  raised  from  the  sale  of  the  real  estate ;"  but  then 
should  be  a  mandatory  direction  to  do  or  to  adjudge  what 
ever  this  court  intends  shall  be  done  or  adjudged.  Th( 
reasons  given  for  a  reversal,  whether  expressed  in  the  judg 
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ment  or  in  the  opinion,  are  to  be  respected  and  applied  in 
conducting  the  new  trial,  without  any  direction  to  that 
effect ;  but  to  embody  these  reasons  in  a  new  judgment 
based  on  the  former  trial,  where  there  has  been  no  verdict  and 
no  special  finding  of  the  facts,  requires  a  direction  from  this 
court  in  express  terms.  And  what  we  direct,  is  to  be  ascer- 
tained from  the  judgment  which  we  render ;  the  direction 
is  judgment,  not  mere  opinion,  and  as  judgment  it  must 
appear.  What  the  judgment  ouffht  to  have  contained  is 
manifest,  in  the  present  case,  from  the  opinion  of  the  court 
as  then  written  out  at  length  by  my  brother  Jackson  ;  bat 
what  the  judgment  does  contain  is  a  reversal  with  a  reason 
for  it,  but  unattended  with  any  direction  whatever.  A  di- 
rection ought  to  have  been  incorporated;  no  doubt  we  intend- 
ed to  do  it,  or  thought  we  had  done  it;  but  what  we  intended  or 
what  we  thought  is  not  the  question.  What  did  we  adjudge  ? 
It  is  clear  now,  that  we  neglected  our  duty,  or  at  least  I  did,  in 
not  making  the  judgment  as  full  as  it  should  have  been ;  but 
no  degree  of  regret  for  our  inattention  or  oversight,  can 
enlarge  the  judgment.  It  is  a  mere  judgment  of  reversal, 
nothing  more.  No  importance  is  attached  to  the  affidavits 
produced  by  Schley's  counsel  showing  a  mistake  in  briefing 
the  testimony.  The  new  trial  results  from  no  special  cir- 
cumstance of  this  sort,  but  solely  from  the  general  rule 
that  reversal  here  leads  to  a  new  trial  below. 

Judgment  reversed,  on  the  ground  that  the  court  erred 
in  ordering  the  fund  paid  to  Schofield  &  Son  without  a  new 
trial.  Let  that  part  of  the  order,  and  whatever  depends 
upon  it,  be  vacated  ;  and  let  the  issues  between  the  contest* 
mg  creditors  be  tried  over,  with  the  former  judgment  of 
this  court  as  a  rule  of  decision,  so  far  as  the  same  may  be 
applicable. 

Wabnke,  Chief  Justice,  concurred. 

Jaoksok,  Justice,  dissenting. 

The  sole  question  made,  is  whether  the  plaintiff  in  error 
was  concluded  by  the  judgment  rendered  in  this  case  when 
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here  before,  and  reported  in  59  Oa.<,  537.  My  brethren 
think  that  he  is  not  concluded,  but  may  litigate  again.  I 
think  that  he  is  concluded,  and  cannot  litigate  further.  For 
this  opinion  I  submit  the  reasons  which  follow  : 

Schley  claimed   under  a  lien  for  machinery  furnished 
defendant  in  ^.  fa.;  Schofield  &  Co.  claimed  by  virtue  of 
a  judgment  obtained  against  defendant.     The  judge  of  the 
superior  court  of  Eichmond  county,  passed  upon  the  case  by 
virtue  of  a  consent  order  that  "all  questions  of  law  and 
fact  arising  under  said  issue,  and  the  validity  of  the  claims 
of  the  two  fi'fas.  to  the  balance  on  hand,  should  be  referred 
to  Hon.  William  Gibson,  presiding  judge,  for  decision  with- 
out the  intervention  of  a  jury."     The  lien  was  older  than 
the  judgment,  and  if  valid  would  take  the  money ;  if  it  was 
invalid,  Schofield's  judgment  would  take  it.     Judge  Gibson 
held  that  the  lien  was  valid,  and  passed  an  order  that  the 
money  be  held  up  to  await  the  levy  of  the  lien  upon  the 
machinery,  and  if  that  was  not  sufficient  to  pay  it,  then  that 
the  money  arising  from  the  sale  of  the  realty,  which  was 
the  sum  in  dispute  here,  should  be  applied  to  that  lien  as 
superior  to  the  judgment.     That  judgment  of  the  judge 
was  reversed  by  this  court,  as  reported  in  59  Oa.^  537,  and 
the  following  remittitur  returned  to  the  superior  court : 
"  Reversed  on  the  ground  that  the  court  erred  in  passing 
the  order  to  hold  up  the  fund  to  await  the  future  sale  of 
the  machinery,  it  being  the  opinion  of  this  court  that  Scho- 
field cfe  So7i?8  judgment  had  the  superior  lien  on  the  rrwney 
raised  from  the  sale  of  the  real  estateP    Moreover,  the  fol- 
lowing head-note  was  agreed  upon  by  this  court  unani- 
mously, as  appears  in  59  Oa,^  537 :  "  Machinists  and  manufac- 
turers of  machinery,  have  no  lien  on  real  estate  for  machinery 
furnished,  unless  the  machinery  furnished  is  attached  to,  and 
becomes  incorporated  with,  the  realty  for  which  it  was  fur- 
nished.    If  boxed  up  and  never  used  about  the  mill,  a 
judgment  lien  of  older  date  than  the  judgment  of  the  man- 
ufacturer or  machinist,  though  younger  than  the  record  of 
the  asserted  lien,  will  be  superior  to  such  lien  on  the  realty, 
and  will  taJce  the  Tooneyfor  which  the  realty  soldP 
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Moreover,  in  the  opinion  delivered  before  this  whole 
court,  occur  these  words :  "  This  ruling  disposes  of  this 
case,  and  makes  it  unnecessary  to  determine  any  other  ques- 
tion made  ;"  and  also  these  words :  "  But  the  former  view 
of  this  case  controls  it,  and  we  reverse  the  judgment  because 
the  court  erred  in  not  directing  that  the  money  he  paid  to 
Schofield  cfe  SonP 

My  opinion  is,  that  if  there  aver  was  a  case  re%  adjudicata^ 
this  is  the  case.  The  remittitur  of  itself  is  clear.  It  declares 
that  ^'the  court  erred  in  passing  the  order  to  hold  up  the 
fund  to  await  the  future  sale  of  the  machinery,  it  being  the 
opinion  of  this  court,  that  Schofield  &  Son's  judgment  bad 
the  superior  lien  on  the  money  i*aised  from  the  sale  of  the 
real  estate"  ;  as  much  as  to  say  that  it  is  the  judgment  of 
this  court  that  the  court  no  longer  hold  up  the  fund,  but 
pay  it  over  to  Schofield  &  Son;  but  because  the  word 
"opinion"  is  used  instead  of  the  word  "judgment,"  the  case 
is  to  be  tried  over. 

If,  however,  the  remittitur  were  not  plain,  the  head-note 
and  opinion,  all  of  which  the  court  below  had  before  it 
when  it  was  determined  bv  it  that  the  case  was  at  an  end 
and  could  not  be  tried  again,  leaves  it  beyond  doubt  There 
were  some  ten  or  a  dozen  assignments  of  error  in  this  case 
when  here  in  59  Oa,^  aU  of  which  it  was  the  duty  of  this 
court  to  pass  upon  and  determine  if  the  case  had  not  been 
finally  disposed  of,  but  none  of  which  were  touched,  because 
the  case  was  at  an  end ;  yet,  now,  it  is  ruled  not  to  be  at  an 
end.  Mark  the  language  :  "  We  reverse  the  judgment  be- 
cause the  court  erred  in  not  directing  that  the  money  be  paid 
to  Schofield  &  Son,"  and  "this  ruling  disposes  of  this  case 
and  makes  it  unnecessary  to  determine  any  other  question 
made,"  Why  may  not  the  syllabus  agreed  upon  by  the 
court,  and  the  opinion  read  in  the  hearing  of  all  the  bench, 
not  obiter^  but  on  the  direct  point  made,  be  invoked  to  eluci- 
date the  judgment  announced  in  the  remittitur,  and  trans 
mitted  to  the  court  below  ?  I  see  no  reason  why  they  should 
not  be  so  invoked. 
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There  are  grave  reasons  of  public  policy  why  this  judg- 
ment ought  not  to  be  opened  and  sent  back  for  a  new  trial 
upon  the  grounds  made  in  this  motion. 

Delay  of  justice  is  often  its  denial,  and  much  of  the  oppo- 
sition to  the  organization  of  this  court,  and  which  delayed 
it  so  long,  was  the  fear  that  litigation  would  be  intermina- 
ble. Hence  the  stringent  provision  in  the  organic  law,  that 
the  case  must  be  determined  at  the  first  term  unless  provi- 
dentially prevented,  and  the  judgment  be  rendered  at  least 
by  the  second ;  but  what  do  these  provisions  avail,  if  after 
final  judgment  in  this  court  the  case  may  be  again  opened 
and  tried  over  ? 

The  reason  for  the  application  now  made,  as  contained  in 
the  record,  is  a  deposition  of  one  of  the  Messrs.  Schley,  that 
he  did  not  swear  on  the  former  trial  as  the  former  bill  of 
excep,tions  stated.  That  record  asserts  that  he  swore  that 
the  machinery  was  never  put  up  or  used,  but  remained 
boxed  up  as  it  was  first  received,  and  was  worth  its  full  in- 
voice price  to  him,  but  would  not  sell  for  more  than  $500.00 
at  public  outcry.  Now  in  this  record  at  bar,  he  deposes  that 
he  never  made  that  oath,  but  that  the  machinery  was  used 
and  attached  to  the  real  estate ;  and  another  afiidavit  is  made 
to  the  same  effect  by  another  gentleman. 

I  can  imagine  nothing  more  dangerous  than  to  allow  a 
witness,  after  the  decision  in  a  cause  has  been  rendered  in 

the  highest  court  of  appeals,  and  it  has  been  ascertained  on 
what  point  the  case  turned  in  that  court,  to  contradict  the 
solemn  record  of  what  he  did  swear,  and  to  change  it  so  as  to 
meet  the  law  of  the  case  as  ruled.  Better  a  thousand  times 
that  injustice  should  be  done  in  one  case,  than  that  such  a 
door  should  be  thrown  open  for  perjury.  The  high  char- 
acter of  the  witnesses  in  this  case,  and  the  honored  name 
they  bear,  forbid  that  such  a  suspicion  should  arise  in  the 
case  at  bar ;  but  if  they  were  permitted  so  to  contradict  the 
record,  the  rule  must  be  general,  and  the  door  be  thrown 
open  to  all ;  and  in  these  days,  when  litigants  are  allowed  to 
testify  in  their  own  cases,  thousands  would  fraudulently  and 
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falsely  enter  tbroae:h  that  door,  and  litigation  would  never 
end. 

My  brethren  rest  their  judgment  of  reversal  upon  14  G(Lj 
653  and  56  Ga.^  520.  The  case  at  bar  is  distinguishable 
from  both. 

The  first  only  rules  that  unless  this  coart  otherwise  direct, 
a  mere  reversal,  witliout  more,  will  set  the  case  for  new  trial  > 
and  there  the  judgment  was  reversed  for  error  in  the  charge, 
the  question  being  between  various  applicants  for  perma- 
nent letters  of  administration,  and  the  court  having  charged 
that  the  letters  of  one  were  not  vacated  by  his  removal  out 
of  the  state.  And  the  point  in  the  case  was,  whether  error 
was  committed  by  the  ordinary  in  granting  temporary  le^ 
ters  to  take  care  of  the  estate  until  all  the  conflicting  appli- 
cations could  be  settled.  There  is  not  a  syllable  in  remit- 
titur, or  head-note,  or  opinion,  that  tends  to  show  a  final 
judgment  of  the  case  in  this  court. 

The  case  in  56  Ga.^  520,  is  fully  as  much  unlike  this  at 
bar. 

There  it  was  ruled  in  the  second  head-note,  thus :  "After 
a  judgment  in  favor  of  a  creditor,  upon  a  money  rule  against 
the  sheriff,  has  been  reversed  on  the  ground  that  the  credi- 
tor's lien  is  not  superior,  but  inferior  to  a  competing  order 
setting  the  fund  apart  for  the  debtor's  family  under  the 
homestead  and  exemption  laws,  the  creditor,  upon  the  new 
trial,  may  still  attack  the  order  a«  void  for  want  of  jurisdic- 
tion in  the  ordinary  when  it  was  granted,  th(U  qttestian  not 
having  been  made  an  the  first  trial,  nor  passed  upon  by  the 
supreme  court.  In  such  a  case  the  validity  of  the  order  is 
not  res  adjudicata,  but  only  its  priority  as  compared  with 
the  creditor's  lien." 

But  in  this  case  now  before  us,  the  validity  of  the  lien  of 
Schley,  as  assignee,  wa«  the  only  point  in  issue ;  it  was  passed 
upon  by  the  judge,  distinctly  held  by  him  to  be  valid,  and 
that  judgment  was  reversed  and  it  was  pronounced  invalid 
by  us. 

Not  only  so,  but  it  was  the  question  made,  and  evidence 
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was  in  and  uncontradicted,  that  the  machinery  was  not 
attached,  but  boxed  up  as  it  came  from  the  north  ;  and  on 
that  fact  proven  and  uncontradicted,  this  court  rested  its 
judgment  that  the  lien  was  vnvalidj  and  that  Schofield  & 
Son  were  entitled  to  the  money.  The  ruling  in  56  Ga.^ 
520,  is  to  the  effect  that  if  the  order  there  had  been  passed 
upon,  the  case  would  have  been  res  adjudicata ;  and  that  if 
the  question  of  want  of  jurisdiction  in  passing  the  order  in 
the  ordinary,  had  been  made  below  and  passed  upon  by  the 
supreme  court,  it  could  not  have  been  made  again.  So  that 
the  case  in  56  Oa.^  so  far  from  being  authority  to  sustain 
the  judgment  of  reversal  in  this  case  now  at  bar,  is  direct 
authority  to  sustain  the  judgment  of  the  court  below. 

For  these  reasons,  while  personally  I  am  gratified  that  my 
old  friend  from  boyhood,  Judge  Schley,  gets  another  hear- 
ing, judicially,  I  feel  it  my  duty  to  dissent  from  the  judg- 
ment which  awards  it. 


1 1 
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1 .  When  objection  is  ma<}e  to  the  matter  of  testimony,  and  not  to  the 
medium,  the  competency  of  the  medium  is  not  in  question.  Thus, 
where  a  memorandum  was  sought  to  be  introduced  and  it  was 
objected  to  on  the  ground  that  the  contents  were  but  the  sayings  or 
declarations  of  the  defendant  in  execution,  the  point  raised  for 
decision  was  not  whether  the  given  sayings  or  declarations  could  be 
proved  in  the  manner  proposed,  but  whether,  in  and  of  themselves, 
they  were  admissible  evidence. 

2.  Where  a  deed  from  the  defendant  in  execution  to  the  claimant,  his 
sister  in-law,  was  made  pending  the  creditor's  suit  and  shortly  after 
the  debtor  had  become  insolvent,  which  deed  expressed  a  considera- 
tion of  three  thousand  dollars  and  acknowledged  the  receipt  of  that 
sum,  and  where,  on  the  trial  of  a  claim,  the  deed  is  sought  to  be 
avoided  by  the  plaintiff  as  voluntary,  or  else  as  fraudulent  in  fact, 
the  declarations  of  the  defendant  made  in  the  course  of  giving 
instructions  for  writing  the  deed,  on  the  day  preceding  its  execu- 
tion, are  relevant  testimony  in  behalf  of  the  plaintiff,  though  the 
defendant  was  not  then  in  possession  of  the  premises,  and  though 
the  claimant  was  not  present  when  the  instructions  were  given,  a 
memorandum  thereof  having  been  made  by  the  scrivener  at  the  time 
in  these  terms:  "October  Idth,  1873— Nos.  13  and  IS,  in  Oostanaula 
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Division  of  Rome,  were  conveyed  lo  Mrs.  Mary  Pearson.  Before 
the  war,  W.  S.  sold  her  this  property  for  three  thousand  dollars, 
re-purchased  it  during  the  war,  and  paid  her  for  it  in  7-30  notes.  After 
the  war,  sold  it  back  to  her  for  three  thousand  dollars  ai^ain.  He 
holds  her  note  for  it,  makes  her  a  deed  because  she  has  never  been 
satisfied  with  the  sale  for  Confederate  money."  The  scrivener  hav- 
ing written  and  attested  the  deed,  and  having,  moreover,  at  the 
request  of  the  defendant,  acted  as  the  agent  of  the  claimant  in 
receiving  it  so  sis  to  render  the  delivery  complete  in  the  a  bsence  of 
the  claimant,  the  declarations  noted  in  the  memorandum  were  a  part 
of  the  res  gestae,  and  tended  to  illustrate  the  motive  and  purpose  of 
the  conveyance  on  the  part  of  the  maker  thereof. 
3.  The  charge  as  given  by  the  court  to  the  jury  was  substantially  cor- 
rect. The  verdict  was  not  contrary  to  law,  and  there  was  evidence 
enough  to  justify  it,  inasmuch  as  the  nature  of  the  case  was  such 
as  to  leave  a  wide  scope  for  inference  and  general  reasoning  by  the 
jury. 

Evidence.  Practice  in  the  Superior  Court.  Fraudulent 
conveyance.  New  trial.  Before  Judge  Underwood.  Floyd 
Superior  Court.     January  Adjourned  Term,  1878. 

An  execution  in  favor  of  Mitchell,  based  on  a  judgment 
against  Cothran,  obtained  on  July  2l8t,  1874,  was  levied 
upon  certain  lots  in  the  city  of  Rome,  and  a  claim  thereto 
interposed  by  Mary  A.  Pearson.  Upon  the  issue  thus  formed, 
Forsyth,  the  administrator  of  Mitchell,  showed  title  con- 
veyed to  the  defendant  on  December  15th,  1856,  and  closed. 
The  claimant  showed  title  from  defendant  to  her,  conveyed 
on  October  14th,  1873,  (at  which  time  the  creditor's  suit 
was  proceeding),  and  closed. 

Plafntiff  introduced  Joel  Branham,  who  testified,  in  sub- 
stance, as  follows :  The  memorandum  (that  quoted  in  the 
second  head-note)  was  written  on  October  13th,  1873,  by 
witness,  in  the  presence  of  Cothran,  and  from  his  state- 
ments. He  was  giving  witness  directions  to  prepare  a  deed 
to  the  property  to  Mrs.  Pearson.  The  deed  was  not  drawn 
and  signed  until  the  next  day.  When  it  was  executed, 
Cothran  delivered  it  to  witness  for  Mrs.  Pearson,  making 
him  her  agent  to  receive  it.  No  money  was  paid  or  note 
given.     Cotliran  was  then  insolvent.     (The  plaintiff  here 
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introduced  the  memorandum  referred  to.)  Cothran  lived 
on  this  property  in  1870  or  1871.  It  was  worth  for  rent  in 
1866  $50.00  per  month.  Rents  were  then  high.  The  let- 
ters "W.  S."  in  the  memorandum,  means  W.  S.  Cothran. 

W.  S.  Cothran,  son  of  the  defendant  in  ji.  fa.^  testified 
that  his  father  lived  on  the  property  in  1866 ;  that  he  does 
not  remember  when  he  moved  away,  as  witness  was  then 
absent  at  school ;  that  he  found  the  following  note  on  Mrs. 
Pearson  amongst  his  father's  papers  after  his  death  ;  that  his 
father  died  on  July  20th,  1877. 

Note  referred  to  introduced  by  plaintiff : 

13,000.00.  "Rome,  Ga.,  January  Ist,  1871. 

*  Twelve  months  after  date  I  promise  to  pay  to  W.  S.  Cothran  or 
bearer,  three  thousand  dollars,  for  value  received  for  town  property', 
real  estate  in  the  city  of  Rome,  with  interest  from  date. 

(Signed)  Mary  A.  Pbarson," 

The  claimant  testified  as  follows:    Being  alone  in  the 

world,  I  entrusted  all  my  property  to  W.  S.  Cothran,  who 

was  my  brother-in-law.    I  owned  valuable  negroes,  and  he 

hired  the;n  out  for  me,  having  general  charge   of  all  my 

business.     In  the  year  1856,  the  lots  levied  on  were  bought 

by  Cothran  for  me  and  paid  for  with  my  money.     I  went 

into  immediate  possession  of  the  property  and  so  remained 

until  just  before  Rome  was  evacuated  by  the  Confederate 

army.     The  lots  were  always  known  as  belonging  to  me, 

but  the  deed,  without  my  knowledge  or  consent,  was  taken 

to  Cothran.     Just  before  the  evacuation,  Cothran  advised 

me  to  sell  the  property  and  to  invest  in  cotton,  and  I  agreed 

to  sell  to  him.     This  occurred  in  January,  1863.     Cothran 

was  to  invest  in  cotton  for  me,  but  he  neither  paid  me  any 

money  nor  did  he  make  any  investment,  nor  did  I  ever  give 

to  him  any  deed  or  writing.     This  contract  was   verbal. 

After  the  summer  Cothran  returned,  took  possession  of  the 

property,  and  held  it  until  1870.    At  about  the  latter  date 

he  gave  me   his  bond   for  titles,   claiming   that  he   had 

expended  on  the  property  in  taxes,  repairs  and  improve 

ments  $3,000.00  or  over,  and  required  me  to  give  him  my 

note  for  that  amount,  which  I  did.      Thus  matters  stood 
34 
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until  October,  1873, 1  claiming  all  the  time  that  if  I  had  to 
pay  for  taxes,  repairs,  etc.,  he  ought  to  pay  for  the  rent. 
At  the  time  his  deed  to  me  was  executed,  he  agreed  to  settle 
by  allowing  my  claim  to  offset  his,  and  1  accepted  the  deed 
and  surrendered  the  bond  for  titles.  The  property  rented 
after  the  war  for  $50.00  per  month.  Cothran  did  not  return 
me  my  note,  though  he  said  he  would  do  so  ;  I  do  not  know 
where  it  is,  but  he  assured  me  when  I  gave  up  the  bond  that 
it  should  never  come  against  me.  I  first  went  into  pos- 
session of  the  property  on  December  23d,  1856,  and  left  it 
in  December,  )863.  I  again  resumed  possession  of  it  about 
the  Ist  of  March,  1870,  and  have  so  remained  ever  since. 

It  was  admitted  that  the  debt  on  which  the  judgment 
against  Cothran  was  based,  existed  at  the  date  of  the  deed 
to  claimant. 

The  jury  found  the  property  Bubject.  The  claimant 
moved  for  a  new  trial  upon  the  following  grounds  : 

1.  Because  the  verdict  was  contrary  to  law  and  evidence. 

2.  Because  the  court  erred  in  admitting  in  evidence  the 
memorandum  made  by  Branham  on  October  13th,  1873,  the 
objection  made  thereto  upon  the  trial  being  that  it  was  but 
the  sayings  or  declarations  of  Cothran,  in  the  absence  of 
claimant,  and  when  he  was  not  in  possession  of  the  prop- 
erty levied  on. 

3.  Because  the  court  erred,  after  charging  as  requested 
by  claimant  as  follows  :  "If  the  jury  believe  from  the  evi- 
dence that  Cothran  used  the  claimant's  money  in  purchasing 
the  land  in  controversy,  and  took  the  deed  to  himself,  and 
made  the  deed  of  October  14th,  1873,  to  Mrs.  Pearson  on 
this  account,  this  would  be  a  valuable  consideration,  whether 
a  dollar  was  paid  by  Mrs.  Pearson  to  Cothran  at  the  time  of 
making  the  deed  or  not.  And  if  Mrs.  Pearson  had,  before  that 
time,  bought  the  land  from  Cothran  and  given  her  note  for 
the  purchase  money,  and  said  note  bad  been  paid  by  adjust- 
ment of  rents,  taxes,  etc.,  between  the  parties,  the  same 
would  be  a  valuable  consideration,"  in  adding  the  following 
qualification,  to- wit :  "This  would  not  be  the  law  if  Coth- 
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ran  simply  owed  Mrs.  Pearson  money,  and  bought  for  him- 
self, paying  his  own  money  for  the  property." 

4.  Because  the  court  erred  after  charging  the  jury 
as  requested  by  claimant  as  follows :  "If  Oothran  owed 
Mrs.  Pearson  a  precedent  debt,  or  if  she  had  bought  said 
land  from  him  before  he  made  the  deed  of  October  14th, 
1873,  and  given  him  her  note  for  $3,000.00  for  the  same, 
and  Cothran  had  said  note,  the  same  would  constitute  a 
a  valuable  consideration,  whether  any  money  was  paid  at  the 
time  of  making  the  deed  or  not,"  in  adding  the  following 
qualification  :  "Provided  the  transaction  was  bona  Jide,  and 
the  note  was  a  valid  subsisting  debt  against  Mrs.  Pearson, 
not  canceled,"  reading  also  §31&7  of  the  Code. 

The  motion  was  overruled  and  the  claimant  excepted. 

Dabntay  &  FouoHE,  for  plaintiff  in  error,  cited,  on  admis- 
sion of  memorandum,  16  Ga.j  114;   52  /J.,  564;   20  lb. 
240  ;  Code,  §3784.     On  consideration  for  deed,  Code,  §2616 
49  Oa.,  120. 

Wright  &  Featherston,  for  defendant,  cited,  on  admis- 
sion of  memorandum.  Code,  §3773 ;  Bump,  on  F.  C,  562 
et  seq. ;  14  Mass.,  245. 

Bleckley,  Justice. 

A  judgment  for  a  large  debt  was  rendered  in  1874.  The 
fi,  fa.  issued  thereon  was  levied,  in  1876,  upon  certain  prem- 
ises, the  same  being  a  family  residence  in  the  city  of  Rome. 
A  claim  was  interposed  by  a  sister-in-law  of  the  defendant 
in  Jl,  fa.  The  evidence  of  paper  title  in  the  defendant  was 
a  deed  in  fee  simple,  made  to  hi.ii  in  1856  by  a  person  then 
in  possession.  The  consideration  expressed  was  three  thous- 
and dollars.  It  appeared  that  the  claimant  (not  the  defend- 
ant), went  into  possession  immediately  after  the  purchase,  |!l|ii;!)f 
and  that  she  remained  in  possession  until  December,  1863. 
It  further  appeared  that  the  defendant  took  possession  in 
1866,  and  retained  it  until  March,  1870,  and  that  the  claim- 
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ant  then  resamed  possession,  and  has  kept  it  ever  since.     It 
further  appeared  that  on  tlie  first  of  January,  1871,  the  claim- 
ant gave  her  negotiable  promissory  note  to  the  defendant  for 
three  thousand  dollars,  due  at  twelve  months,  with  interest 
from  date,  the  note  expressing  on  its  face  that  it  was  "  for 
town  property — real  estate  in  Rome."     This  note  was  pro- 
duced at  the  trial,  having  been  found  among  the  defend- 
ant's papers  after  his  decease,  which  took  place  in  July,  1877. 
The  evidence  of  paper  title  in  the  claimant  was  a  deed  from 
the  defendant,  conveying  the  premises  to  her  in  fee  simple. 
This  deed  bore  date  October  14, 1873.     The  consideration 
expressed  was  $3,000.00.    It  was  admitted  that  the  suit  in 
which  the  judgment  was  rendered  was  pending  when  this 
conveyance  was  made,  and  had  been  pending  for  some  years. 
There  was  evidence  that  the  defendant  became  insolvent  in 
September,  1873.     The  claimant  sought  to  establish  title  in 
herself  thus :  First,  she  alleged  that  her  money  was  used  by 
the  defendant  to  pay  for  the  premises  when  he  purchased 
in  1856  ;  that  he  purchased  for  her  and  at  her  request,  but 
took  the  conveyance  to  himself  without  her  knowledge  or 
consent,  and  that,  therefore,  a  trust  resulted  to  her  by  ope- 
ration of  law.     Secondly,  she  alleged  that  in  1863  she  ver- 
bally bargained  the  premises  to  the  defendant ;  that  he  paid 
nothing  on  the  contract,  though  he  afterwards  entered  into 
possession ;  that  he  enjoyed  the  rents  and  profits  until  she 
re-entered  in  March,  1870 ;  that,  at  the  time  she  gave  the 
note  above  referred  to,  he  gave  her  a  bond  for  titles ;  that 
the  note  was  not  in  fact  given  for  purchase  money,  but  for 
money  which  lie  said  he  had  expended  for  taxes  and  im- 
provements; that  she  claimed  then,  and  continued  to  claim, 
that  if  she  had  to  pay  him  for  taxes  and  improvements,  he 
ought  to  account  to  her  for  the  rents,  which  were  worth 
fifty  dollars  per  month  ;  that  when  he  conveyed  to  her,  in 
October,  1873,  the  adjustment  was  based  on  a  recognition 
of  her  demand,  he  agreeing  to  treat  the  note  as  paid  by  the 
rents,  and  promising  to  surrender  it,  or  that  it  should  never 
come  against  her ;  that  she  then  surrendered  to  him  the  bond 
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for  titles,  and  that  the  note,  thongh  discharged  in  the  man- 
ner stated,  had  never  been  delivered  up.  There  was  evi- 
dence tending  to  verify  these  several  facts,  but,  as  to  most 
of  them,  only  the  testimony  of  the  claimant  herself.  She 
was  a  witness  in  her  own  behalf.  The  plaintiff  in  /.  fa. 
stood  upon  the  paper  title  as  proved  in  the  defendant  up  to 
and  after*  his  insolvency,  together  with  his  possession  from 
1866  to  1870,  and  sought  to  avoid  the  conveyance  from  him 
to  the  claimant  as  voluntary,  or,  if  not  voluntary,  as  made 
to  defraud  creditors.  On  the  day  preceding  the  execution 
of  that  conveyance,  the  defendant  gave  instructions  by 
which  to  prepare  the  deed.  The  person  to  whom  they  were 
given  made  a  memorandum,  in  his  presence,  of  his  instruc- 
tions and  statements.  That  person  wrote  the  deed,  and 
attested  it  as  one  of  the  witnesses.  He,  also,  at  the  request 
of  the  defendant^  acted  as  agent  for  the  claimant  in  receiv- 
ing delivery  of  the  deed,  she  not  being  present.  The  mem- 
orandum was  in  these  words :  "  Oct.  13, 1873.  No.  12  and 
13,  in  Oostanaula  Div.  of  Rome,  were  conveyed  to  Mrs. 
Mary  Pearson.  Before  the  war,  W.  S.  sold  her  this  prop- 
erty for  3  m  dollars,  re-purchased  it  during  the  war  and 
paid  her  for  it  in  7.30  notes.  After  the  war,  sold  it  back  to 
her  for  3  m  again.  He  holds  her  note  for  it,  makes  her  a 
deed  because  she  has  never  been  satisfied  with  the  sale  for 
Confederate  money." 

1,  2.  At  the  trial,  the  foregoing  memorandum  was  admit- 
ted in  evidence  (together  with  the  testimony  of  the  maker 
of  it),  the  claimant  objecting  upon  the  ground  that  the 
memorandum  "  was  but  the  sayings  or  declarations  of  the 
defendant  in  fi,  fa.^  made  in  the  absence  of  the  claimant, 
and  when  the  defendant  was  not  in  possession  of  the  prop- 
erty." There  may  be  some  other  ground  on  which,  if  it  had 
been  presented,  the  memorandum  should  have  been  ex- 
cluded. The  ground  taken  conceded  that  the  memorandum 
embodied  the  declarations  of  the  defendant.  These  declar- 
ations were  a  part  of  the  res  gestm  of  making  the  deed  to  the 
claimant,  and  they  serve  to  illustrate  the  motive  and  purpose 
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of  the  maker.  They  bear,  in  some  degree,  upon  the  question 
of  fraud,  in  80  far  as  that  question  has  concern  with  the 
mind  of  one  of  the  parties.  The  deed  purports  to  have  been 
made  for  and  in  consideration  of  the  sum  of  three  thousand 
dollars,  the  receipt  whereof  is  acknowledged  on  the  face  of 
the  deed ;  the  memorandum  throws  light  on  the  meaning 
of  this  acknowledgement.  The  objection  to  the  evidence 
was  properly  overruled. 

fS.  It  is  complained  that  the  court  erred  in  charging  the 
jury,  and  in  not  charging  certain  requests  of  the  claimant, 
without  addition  of  qualification.  The  substance  of  the 
charge  was  correct,  and  nothing  was  added  to  the  requests 
which  a  possible  view  of  the  facts  in  evidence  did  not  ren- 
der appropriate.  It  is  further  complained  that  the  verdict 
was  contrary  to  evidence  and  to  law.  No  law  was  violated 
by  it.  The  evidence  was  enough ;  for  the  claimant  was  her 
own  witness,  and  the  nature  of  the  case  was  such  as  to  leave 
a  wide  scope  for  the  jury  to  reason  and  infer.  It  may  be 
that  we  should  have  found  differently,  had  we  been  of  the 
panel. 

Judgment  affirmed. 


Jackson  et  al.  vs.  Guilmabtin  &  Company. 

After  judgment  in  an  action  of  trover,  an  execution  was  issued  against 
principal  nnd  bail;  the  bail  filed  an  affidavit  of  illegality  on  the  fol- 
lowing grounds:  Ist,  that  the  judgment  was  obtained  on  a  forth- 
coming bond,  without  any  service  on  the  bail;  that  no  writ,  process, 
or  summons  ever  issued  against  the  bail;  and  that  service  was  never 
waived,  nor  did  said  bail  appear  or  plead;  2d,  that  the  property,  ex. 
cept  two  mules,  mentioned  in  tha  forthcoming  bond,  was.  by  the 
principal,  delivered  to  the  sheriff,  and  by  the  latter  sold,  and  the 
proceeds  applied  to  the  judgment;  that  the  two  mules  died  before 
judgment,  without  any  fault  or  negligence  of  the  principal  or  the 
bail ;  8d,  that  the  verdict  was  taken  by  consent  of  the  principal,  for 
a  larger  sum  than  was  recoverable  in  the  action  by  reason  of  the 
death  of  the  said  mules,  and  that  this  was  done  without  the  know- 
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ledge  or  consent  of  tbe  bail;  Ibat  the  judgment  enl«redoii  the  verdict 
waa  contrary  to  law,  etc.  The  court  did  not  err  Id  dismissing  the 
affidavit  of  illegality. 

Trover.  Bail.  Judgment.  Practice  in  the  Superio 
Court.  Before  Judge  BARTLBrr.  Wilkinson  Superior  Court 
April  Term,  1878. 

Beport  nnaeceesary. 

F.  Chambers,  for  plaintiffs  in  error,  cited  Code,  §§3419 
2150,  3028,  3&63,  3564,  3828,  3594  ;  59  Ga.,  395,  799. 

J.  W.  LiMDSET,  for  defendants,  cited  the  same  sections  o 
the  Code,  and  33  Ga.,  (Buppleinent)  104 ;  also  Code,  §§3077 
3079. 

Blbcklet,  Justice. 

Kotice  that  the  bail  sought  to  resist  the  judgment  by  affi 
davit  of  illegality,  and  that  the  sole  question  is,  whether  thi 
court  erred  in  dismiseng  the  affidavit.  Treating  of  "bai 
trover,"  §3419  of  the  Code  declares,  that  "such  securit; 
shall  be  bonnd  for  the  payment  of  the  eventual  condemna 
tion  money,  for  which  judgment  may  be  signed  up  agains 
the  defendant  and  said  security,  and  execution  had  thereoi 
without  further  proceeding."  The  bail  or  security  take 
the  fortnnes  of  his  principal,  and  is  bound  equally  with  liiii 
by  the  judgment  in  the  main  action.  No  suit  on  the  bon( 
is  necessary.  The  bail  can  no  more  go  behind  the  jndg 
ment,  or  attack  it,  by  affidavit  of  illegality,  after  it  is  dulj 
entered  np  against  both,  than  can  the  principal. 

Judgment  affirmed. 


Ddrden,  J.  P.^  vs.  Belt. 

..  When  the  basis  of  a  gBniiBhment  is  a  suit  pending  in.  or  a  Judgmen 
rendered  by,  tbe  superior  court,  tbe  garnisbroeot,  if  returnable  10  i 
Justice  court,  ifl  void  Tbe  latter  court  haa  no  jurisdiction  of  thi 
subject  matter. 
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2.  If  money  be  paid  to  a  justice  of  the  peace  by  the  defendant  in  an 
execution  issued  from  the  justice  court  of  the  district  in  which 
said  justice  of  the  peace  presides,  the  payment  being  induced  by  a 
void  summons  of  garnishment,  and  a  void  judgment  rendered  there- 
on by  the  justice,  he  having  no  jurisdiction  of  the  garnishment  pro- 
ceeding, the  justice  acts  ministerially  in  receiving  the  money;  and 
after  the  defendant  in  the  execution  has  filed  an  affidavit  of  illegalty 
thereto,  on  the  ground  of  such  payment,  thereby  yielding  his  right 
to  reciaim  the  money,  the  plaintiff  in  the  execution  may,  by  rule  in 
the  superior  court,  compel  the  justice  of  the  peace  to  pay  over  said 
money  to  him  as  a  collection  made  upon  the  fi.  fa, :  and  that  the 
justice  has  paid  it  over  to  the  plaintiff  in  the  void  garnishment  (a 
creditor  of  the  plaintiff  in  the  judgment)  will  not  protect  him. 

8.  When,  to  a  rule  nisi  against  him  in  the  superior  court,  a  jus: ice  of 
the  peace  answers  that  he  acted  judicially  in  respect  to  the  fund  in 
controversy,  and  his  answer  is  traversed,  and  the  correctness  of  the 
answer  depends  solely  upon  a  question  of  law  arising  upon  the  face 
of  certain  documents  from  his  own  court,  produced  by  the  justice 
in  response  to  the  rule,  the  traverse  is  for  decision  by  the  court,  and 
not  for  trial  by  the  jury. 

Garnishment.  Judgment.  Justice  of  the  Peace.  Rule. 
Before  Judge  Tompkins.  Emanuel  Superior  Court.  April 
Term,  1878. 

On  December  1st,  1877,  Daniels  made  affidavit  that  Belt 
was  indebted  to  him  in  the  sum  of  $100.00  on  a  judgment 
rendered  by  the  superior  court  of  Burke  county  at  the  spring 
term,  1876,  and  that  he  apprehended  the  loss  of  said  sum 
unless  summons  of  garnishment  issued.  Lewis,  J.  P.,  issued 
summons  of  garnishment  addressed  to  Davis,  returnable  at 
a  justice  court  to  be  held  in  the  59th  district,  G.M.,  (Eman- 
uel county).  Davis  answered  that  he  was  indebted  to  Belt 
$66.02,  for  which  amount  Durden,  J.  P.,  rendered  judg- 
ment in  favor  of  Daniels.  The  debt  from  Davis  to  Belt 
was  already  in  judgment  in  the  same  district,  the  judgment 
being  in  favor  of  Belt  and  against  Davis.  The  garnishee 
paid  this  amount  to  the  fustice,  and  was  discharged  as 
garnishee.  Subsequently,  an  execution  in  favor  of  Belt 
against  Davis,  founded  on  the  original  judgment  in  the 
justice  court,  was  levied  upon  certain  property  of  defend- 
ant, to  which  he  filed  an  affidavit  of  illegality,  setting  up 
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payment  based  upon  the  above  facts  as  to  the  garnishment 
and  judgment  thereon,  etc. 

Belt  thereupon  sued  out  a  rule  in  the  superior  court 
against  Dnrden,  J.  P.,  requiring  him  to  show  cause  why  the 
money  collected  by  him  as  above  stated  from  Davis,  should 
not  be  paid  over  to  his  execution.  Durden  answered  that 
the  money  aforesaid  was  appropriated  to  the  execution  in 
favor  of  Daniels  by  a  judgment  rendered  by  him  as  a  justice 
of  the  peace ;  that  movant  failed  to  avail  himself  of  his  only 
remedy  by  appeal  for  any  error  that  might  have  been  com- 
mitted in  the  rendition  of  such  judgment,  etc. 

This  answer  was  traversed  by  movant. 

When  the  issue  thus  presented  was  called  for  trial,  respon 
dent  moved  to  dismiss  the  rule  upon  substantially  the  same 
gronnd  as  is  set  forth  in  the  answer.  The  court  inquired 
whether,  if  such  motion  were  overruled,  respondent  would 
demand  a  trial  by  jury.  It  was  replied  that  he  would.  The 
presiding  judge  then  stated  that  he  would  take  the  papers 
to  his  room  that  night  and  would  pass  upon  the  motion  in 
the  morning.  At  the  time  stated,  judgment  was  rendered 
against  the  respondent  for  the  amount  in  controversy  with 
twenty  per  cent  damages  from  the  date  of  the  rule. 

To  this  judgment  respondent  excepted,  and  assigns  as 
error  that  the  court  overruled  his  motion  to  dismiss,  and  that 
it  passed  upon  the  facts  after  a  traverse  of  the  answer  had 
been  filed,  without  his  consent. 

Camp  &  Livingston,  by  brief,  for  plaintiff  in  error,  cited 
Code,  §§3954,  3950,  3952,  3961 ;  5  Oa.,  384 ;  53  lb.,  569 ; 
constitution  of  1868,  Code,  §5104 ;  constitution  of  1877,  art. 
6,  §7,  par.  2;  Code,  §§3610, 4159 ;  46  Ga.,  41. 

No  appearance  for  defendant. 

Bleckley,  Justice. 

Belt  was  debtor  to  Daniels,  by  judgment  in  a  superior  court, 
and  creditor  to  Davis,  by  judgment  in  a  justice  court.     Dan- 
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iels  undertook  to  collect  from  Belt  by  means  of  a  garnishment 
addressed  to  Davis.  But  instead  of  having  Davis  summoned 
to  a  superior  court,  the  like  court  to  that  in  which  the  judg- 
ment in  favor  of  Daniels  against  Belt  was  rendered,  he  had 
him  summoned  to  the  justice  court,  the  same  in  which  the 
judgment  in  favor  of  Belt  against  Davis  was  rendered. 
Thus  he  planted  his  garnishment  where  it  could  not  possi- 
bly  take  root,  for  a  garnishment  based  on  a  judgment  must 
be  returnable  to  the  court  in  which  the  judgment  was 
obtained,  or  to  a  like  court  if  the  garnishee  resides  in  a  dif- 
ferent county.  Code,  §§3536,  3537.  Daniels'  judgment 
against  Belt  was  the  basis  of  the  garnishment,  and  as  that 
judgment  was  rendered  by  a  superior  court,  the  justice 
court  had  no  jurisdiction. 

2.  ^Nevertheless,  Durden,  the  justice  of  the  peace,  assumed 
jurisdiction,  rendered  judgment  against  Davis,  the  garnishee, 
collected  the  money,  and  paid  it  over  to  Daniels.  AH  of 
which,  except  receiving  the  money,  was  utterly  void.  As 
the  justice  of  the  peace  could  not  act  judicially  where  he 
had  no  jurisdiction,  he  must  be  treated  as  having  acted  min- 
isterially throughout,  and  as  there  was  a  legal  judgment  in 
his  court  against  Davis  in  favor  of  Belt,  to  which  he  could 
have  applied  the  money,  and  which  Belt  intended  to  dis- 
charge, and  thought  he  was  discharging  by  the  payment,  the 
justice  should,  as  a  collecting  officer,  have  applied  it  to  that 
judgment.  There  was  no  other  judgment  against  Davis 
before  him,  for  the  pretended  judgment  in  favor  of  Daniels 
on  the  garnishment  was  an  utter  nullity.  It  cannot  be 
allowed  for  a  collecting  officer  to  discharge  himself  by  paying 
out  money  upon  a  void  judgment  rendered  })j  himself.  In 
this  state,  justices  of  the  peace  are  not  exclusively  judicial 
officers ;  they  are  likewise  collecting  officers.  Durden  had 
legal  authority  to  collect  the  judgment  in  favor  of  Belt 
against  Davis,  and  though  he  effected  the  collection  by 
means  of  rendering  a  pretended  judgment  on  the  void  gar- 
nishment at  the  instance  of  Daniels,  that  made  no  material 
difference  in  the  validity  of  the  collection.    At  all  events, 
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Davis  could  not  reclaim  the  mone}*  fromDiirden  after  filing 
an  affidavit  of  illegality  to  the  J?,  fa.  in  favor  of  Belt,  on  the 
ground  of  the  payment  in  question.  This  affidavit  was  filed 
before  the  rule  by  Belt  against  Durden  was  brought.  At 
the  time  of  the  rule,  Durden,  as  a  justice  of  the  peace,  had 
collected  the  money  for  which  Belt's  judgment  was  rendered 
against  Davis.  On  that  ground,  Davis  had  resisted  a  levy  of 
Belt's  Ji,  fa.y  swearing  that  he  had  paid  it,  and  that  it  was 
proceeding  illegally.  These  facts  rendered  Durden  prima 
facie  liable  on  the  rule.  His  sole  excuse  for  not  paying  the 
money  to  Belt,  was  that  he  had  paid  it  to  Daniels  on  the 
judgment  in  the  garnishment  proceeding,  a  proceeding  over 
which  he  had  no  jurisdiction.  The  defect  of  jurisdiction 
was  as  to  the  subject  matter,  and  therefora  was  not  cured  by 
the  garnishee's  appearance  and  answer.  It  was  apparent  on 
the  face  of  the  proceedings.  What  may  be  Durden's  right 
to  take  an  interest,  by  way  of  subrogation,  in  Daniels'  supe- 
rior court  judgment  against  Belt,  we  do  not  decide,  the 
question  not  having  been  made  or  argned. 

3.  There  was  nothing  for  a  jury  to  try.  The  court  did 
not  err  in  making  the  rule  absolute. 

Judgment  affirmed. 


Thornton,  Ordinary,  for  use,  v%.  Park  et  al. 

An  administrator  having,  upon  a  bill  filed  by  him  to  marshal  assets, 
enjoined  the  creditors  to  await  a  decree  for  direction,  and  having 
died  pending  the  bill,  and  his  administrator  and  the  administrator  da 
bonis  turn  of  the  original  estate,  both  having  been  made  parties  com- 
plainant to  the  bill,  and  thereafter  a  decree  in  the  cause  having 
been  rendered  in  favor  of  one  of  the  enjoined  creditors  for  a  sum 
due  upon  a  debt  of  the  higheHt  dif^nity,  and  execution  having  issued 
upon  said  decree  and  been  returned  ntdla  bona,  and  the  administra- 
tor da  bonis  non  and  all  the  sureties  upon  his  bond  being  insolvent, 
and  he  (the  administrator  de  bonis  non)  being  without  any  of  the 
assets,  his  predecessor  having  wasted  them,  and  he,  moreover,  hav- 
ing refused  to  call  the  estate  of  his  predecessor  to  account,  the 
creditor  may  sue  upon  the  bond  of  the  first  administrator  for  the 
amount  decreed,  as  above,  to  the  creditor,  joining  in  the  action  as 
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parties  defendant,  the  sureties  on  said  bond  with  the  administrator 
of  the  principal.  The  decree  is  the  only  judgment  de  bonis  tesiatorU, 
in  respect  to  the  original  estate,  which  the  creditor  has  it  in  his  power 
to  procure,  inasmuch  as  the  administrator  of  an  administrator  does 
not  represent  the  first  intestate.  As  to  the  right  of  creditors  to  sue 
where  there  is  an  admistrator  ds  bonis  non,  see  45  Oa,,  016;  10  76., 
266;  11  lb.,  658.  And  that  resort  to  equity  is  optional,  not  compul- 
sory, see  Code,  §3082. 

Administrators  and  executors.  Parties.  Actions.  Be- 
fore Judge   Bartlett.     Greene   Superior   Court.     March 

Term,  1878. 

The  facte  are  stated  in  the  opinion. 

M.  W.  Lewis  &  Son,  for  plaintiff  in  error,  argued  that 
act  of  1820  rendered  but  one  suit  necessary,  if  that,  before 
action  accrued  on  bond.  Cobb's  Dig.,  484 ;  6  Ga,,  308 ;  7 
Ib,j  31.  That  act  of  1852,  p.  235,  allowed  distributees  and 
legatees  to  sue  on  bond  in  first  instance.  That  act  of  1856, 
p.  145,  seems  to  give  creditors  same  remedies.  That  these 
acts  are  embodied  in  Code,  §2507;  43  Ga.,  275 ;  52  /J.,  35. 
That  representative  of  estate,  i.  e.  the  administrator  <foJeww 
non^  could  be  made  a  party.  Code^  §§2513,  2548.  That 
before  act  of  1845,  administrators  de  bonis  non  could  not 
call  the  removed  administrator  to  account ;  that  he  can  do  so 
now,  non  sequitur  that  creditor  cannot.  10  Ga.y  266 ;  11 
II.,  658  ;  45  /J.,  616. 

Philip  B.  Robinson,  for  defendants,  argued  that  the  cred- 
itor, except  as  provided  in  §3386  of  Code,  cannot  institute 
suit  against  administrator  and  sureties  on  bond,  until  he  has 
recovered  judgment  showing  devastavit  52  Ga,,  35 ;  6 
/J.,  303  ;  7  Ih.y  31.  That  this  action  is  not  within  the  pro- 
visions of  such  section. 

Bleckley,  Justice. 

Suit  was  originally  instituted  by  the  plaintiff  against  the 
defendants  in  the  county  court  of  Greene  county ;  and  after 
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trial  and  judgment,  there  was  an  appeal  to  the  superior 
court.  At  the  March  term,  1878,  of  the  superior  court,  the 
case  was  called  for  trial,  and  the  plaintiff  read  his  declara- 
tion, as  follows : 

"  Georgia,  Greene  County. 

"  To  th^  Honorable^  the  County  Court  of  said  County  : 

"  The  petition  of  Joel  F.  Thornton,  ordinary  of  said 
county,  suing  for  the  use  of  Charles  A.  Vincent,  respectfully 
shows  that  Columbus  M.  Park,  administrator  of  William.  A. 
Florence,  deceased,  principal,  and  James  N.  Armor,  Reuben 
B.  Armor,  Wm.  Armor  and  Columbus  M.  Park,  securities,  all 
of  said  county,  are  indebted  to  your  petitioner  for  the  use 
aforesaid,  in  the  su*n  of  five  hundred  dollars,  upon  an  admin- 
istrator's bond  given  by  said  Wm.  A.  Florence  as  adminis- 
trator of  John  E.  McCarter,  deceased,  principal,  and  James 
N.  Armor,  Beuben  B.  Armor,  William  Armor  and  Columbus 
M.  Park,  securities — said  bond  dated  the  5th  day  of  Septem- 
ber, 1859,  and  duly  recorded  in  the  ordinary's  office  of  said 
county,  September  8th,  1859,  a  copy  of  which  said  bond  is 
hereto  attached.  And  your  petitioner  suing  as  aforesaid, 
avers  that  at  the  September  term,  1877,  of  Greene  superior 
court,  judgment  was  obtained  in  favor  of  said  Charles  A. 
Vincent  against  the  legal  representatives  of  the  estate  of 
said  John  E.  McCarter  for  tlie  sum  of  ninety-five  dollars 
principal,  one  hundred  and  twenty-four  dollars  interest,  and 
four  and  -^  dollars  cost ;  and  that  there  has  been  a  return  of 
nulla  bona  by  the  sheriff  of  said  county  upon  the  execution 
issued  upon  said  judgment.  And  your  petitioner  suing  as 
aforesaid,  further  avera  that  the  reason  why  suit  has  not  been 
sooner  instituted  upon  said  bond  for  the  recovery  of  the 
amount  due  as  aforesaid,  and  as  hereinafter  set  forth,  is  be- 
cause said  Wm.  A.  Florence,  as  administrator  aforesaid,  at  the 
September  term,  1860,  of  Greene  superior  court,  filed  a  bill 
for  injunction,  and  to  marshal  the  assets  of  said  estate  against 
said  Chas.  A.  Vincent  and  other  creditors  of  said  estate 
whereby  said  Chas.  A.  Vincent  was  enjoined  by  said  superior 


552  SUPREME  COURT  OF  GEORGIA. 

Thornton,  Otdlnary,  for  qm,  v*.  Pirk  et  al. 

conrt  from  prosecuting,  or  in  any  nianner  enforcing,  hie  claim 
against  the  representatives  of  said  Jno.  EnMcCarter;  and  that 
said  injunction  was  continued  from  tenn  to  term  of  said  court 
until  the  same  was  dissolved  at  the  September  term,  1877, 
thereof,  when  said  Vincent  obtained  his  judgment  as  afore- 
said.    And  your  petitioner  suing  as  aforesaid,  further  avers 
that  tlie  debt  for  whicli  said  judgment  was  rendered,  was  a  debt 
of  the  highest  dignity  against  the  estate  of  the  said  John  £. 
McCarter,  it  being  a  debt  for  burial  or  funeral  expenses ;  and 
that  notwithstanding  this  fact  the  said  Wm.  A.  Florence,  as 
administrator  of  the  said  John  E.  McCarter,  mismanaged 
the  estate  and  effects  of  the  said  deceased,  squandered  aTid 
misappropriated  the  assets,  contrary  to  his  duty  as  adminis- 
trator, and  paid  off  debts  of  an  inferior  dignity  to  an  amount 
much  larger  than  the  claim  of  the  said  Yinceut,  after  hav- 
ing had  due  notice  of  said  claim,  thereby  committing  a  devas- 
tavit apon  the  estate  and  effects  of  the  said  John  E.  McCar- 
ter, to  the  damage  of  the  said  Vincent  in  the  sum  aforesaid." 

To  this  petition  was  attached  a  duly  certified  copy  of  the 
bond  sued  on  and  above  described. 

After  the  reading  of  the  declaration  by  plaintiff's  counsel, 
the  defendants,  by  their  counsel,  demurred  thereto,  on  the 
ground  that  the  declaration  did  not  allege  that  any  judgment 
had  been  obtained  by  said  Charles  A.  Vincent  against  Wm. 
A.  Florence  as  the  administrator  of  said  John  E.  McCarter, 
or  against  Columbus  M.  Park  as  administrator  of  Wm.  A. 
Florence,  showing  a  devastavit  on  the  part  of  said  Florence 
as  administrator  of  said  McCarter.  The  conrt  sustained  the 
demurrer,  and  the  plaintiff  excepted. 

The  plaintiff  was  then  allowed  to  amend  his  declaration 
by  adding  thereto  the  following  allegation  :  "  Your  peti- 
tioner avera  there  are  no  assets  in  the  hands  of  Columbus 
M.  Park  belonging  to  the  estate  of  John  E.  McCarter  or  to 
the  estate  of  Wm.  A.  Florence ;  that  James  W.  Winfield, 
the  administrator  de  bonis  non  of  said  John  E.  McCarter, 
is  insolvent,  and  the  securities  on  said  Winfield's  adminis- 
trators bond  are  likewise  insolvent,  and  said  Winfield  refuses  $ 
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to  sue  the  estate  of  said  Wm.  A.  Florence  for  waste.  Your 
petitioner  further  avers,  that  after  the  said  Wm.  A.  Florence 
filed  his  said  bill  to  marshal  assets  against  your  petitioner  and 

other  creditors,  to-wit :  on  the day  of 1862,  said 

Florence  died,  and  James  W.  Winfield  was  appointed 
administrator  ^  ^/it«  non  upon  the  estate  of  said  McCarter, 
and  was  made  a  party  complainant  in  said  bill ;  that  at  the 
September  term,  1874,  Columbus  M.  Park,  the  administrator 
of  said  Wm.  A.  Florence,  was  likewise  made  a  party  com- 
plainant to  said  bill ;  that  said  bill  filed  by  said  Florence, 
prayed  for  direction  as  to  how  to  distribute  the  assets  of  the 
estate  of  said  McCarter ;  that  upon  the  issue  formed  by  said 
bill,  and  the  said  Charles  A.  Yincent's  answer  thereto,  he 
obtained  a  judgment  against  the  complainants  in  said  bill, 
said  judgment  being  a  judgment  de  bonis  testatoris,  that  is 
a  judgment  to  be  levied  of  the  goods  and  chattels,  lands  and 
tenements  of  said  John  £.  McCarter  in  the  hands  of  said  com- 
plainants ;  that  there  has  been  a  return  of  nulla  bona  upon 
the  execution  issued  upon  said  judgment,  an  entry  by  the 
sheriff  showing  there  are  no  assets  belonging  to  the  estate  of 
said  McCarter  in  the  hands  of  said  James  W.  Winfield, 
the  administrator  de  bonis  non,  or  in  the  hands  of  Colum- 
bus M.  Park,  the  administrator  of  Wm.  A.  Florence,  the 

'  deceased  administrator  of  said  McCarter.  And  your  peti- 
tioner avers  that  the  reason  why  there  are  no  assets  in  the 
hands  of  James  W.  Winfield  belonging  to  the  estate  of  said 
McCarter,  is  because  the  said  Wm.  A.  Florence  wasted  the 
assets  of  said  estate  in  his  life-time." 

To  the  declaration  as  amended  defendants,  by  their  counsel, 
demurred,  and  the  court  sustained  the  demurrer  on  the 
ground  that  a  creditor  of  the  estate  of  said  McCarter  could 
not  institute  suit  upon  the  bond  of  the  original  administra- 
tor of  said  estate,  but  that  he  had  to  look  to  the  administra- 
tor de  bonis  non  for  his  debt,  whose  duty  it  was  to  call  the 
original  administrator,  or  his  representative,  to  account  for 
any  waste  committed  by  such  administrator.     To  which 

^  decision  the  plaintiff  excepted. 
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The  court  erred,  we  think,  in  sustaining  the  demurrer  to 
the  declaration  as  amended.  The  reasons  for  this  opinion 
are  indicated  in  the  head-note. 

Judgment  reversed. 


McCuLLouGH  et  al.y  guardians,  et  al.  vs,  Johnson,  Ordinary. 

1.  This  being  the  case  reported  in  59  Ga.,  219,  (the  present  writ  of 
error  arising  out  of  a  new  trial  of  the  same  in  the  court  below)  and 
the  presiding  judge  having,  in  his  charge  to  the  jury  on  the  ock. trial, 
adopted  tlie  favorable  legal  theory,  that  if  the  guardian  debited  him- 
self with  notes  as  cash,  he  might  nevertheless  account  for  the  fund 
as  notes  only,  unless  he  intended  to  make  them  his  own  and  become 
personally  responsible  to  his  ward,  and  the  jury  having  passed  on 
the  truth  of  his  plea,  and  on  his  intention,  his  diligence  and  his  good 
faith,  with  no  material  error  of  which  he  can  complain  in  the  charge 
of  the  court,  and  the  verdict  being  for  a  less  sum  than  might  have 
been  found  under  the  evidence  with  strict  law  applied  thereto,  and 
the  presiding  judge  being  satisfied  with  the  verdict,  his  discretion  in 
overruling  the  motion  of  the  guardian  and  his  sureties  for  a  new  trial 
should  not  be  disturbed. 

2.  Where  the  case  of  a  guardian,  according  to  the  facts  in  evidence, 
was  not  one  requiring  time  in  the  beginning  of  the  trust  to  collect 
assets  and  ascertain  indebtedness,  and  where  he  took  the  office  while 
thj  act  of  1847  (Code,  §3603  ;  Cobb's  Dig.,  336,)  was  in  force  with, 
out  the  modification  wrought  by  the  act  of  1866  (Code,  §2602 ;  pamph. 
acts  of  1865-'66,  p.  84,)  he  was  not  entitled  to  exemption  from  inter- 
est during  the  first  year  after  his  qualification.  A  guardian  who 
qualified  in  1860,  is  not  affected  by  the  temporary  legislation  on  the 
the  subject  of  compound  interest,  which  took  place  pending  the  war, 
inasmuch  as  the  first  six  years  of  his  term  had  not  expired  when  that 
legislation  (granting  it  to  have  been  effective)  ceased  to  operate.  See 
34  Oa.,  809 

Guardian  and  ward.  New  trial.  Interest.  Before  Judge 
Underwood.  Floyd  Superior  Court.  January  Adjourned 
Term,  1878. 

To  the  report  contained  in  59  Ga,^  212,  it  is  only  neces- 
sary to  add,  that  upon  the  second  trial  the  following  verdict 
was  returned :    "  We,  the  jury,  find  for  the  plaintiff  the  ^ 
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sum  of  $4,150.00  as  principal,  with  interest  as  the  law  pro- 
vides, from  October  the  14th,  1860,  to  this  date,  to-  wit: 
counting  interest  the  first  six  years  at  7  per  cent.^  and  then 
compounding  at  6  per  cent,  we  find  tlie  amounts  now  due 
to  be  the  sum  of  1^8,013.44  as  principal,  and  the  sum  of 
$1,943.40  interest,  which  sums  we  find  in  favor  of  tlie  plain- 
tiff against  the  defendants." 

The  defendants  moved  for  a  new  trial  because  of  certain 
alleged  errors  in  the  charge,  because  the  verdict  was  con- 
trary to  the  charge,  and  because  the  court  erred  in  instruct- 
ing the  jury  as  follows  :  "  The  interest  to  be  charged  against 
trustees  appointed  since  the  1st  of  January,  1848,  and  here- 
after appointed,  shall  be  at  the  rate  of  7 per  cent,  per  annu7n, 
without  compounding,  for  six  years  from  the  date  of  their 
qualification,  and  after  that  time  at  the  rate  of  6  j9^r  e^i^. 
per  annum,  annually  compounded." 

The  motion  was  overruled,  and  defendants  excepted. 

Dabney  <fe  FouoHE ;  J.  Braniiam,  for  plaintiffs  in  error, 
cited  41  Ga.,  581;  57  lb.,  226;  acts  of  1862,  para.  p.  30; 
acts  of  1863,  pam.  p.  143  ;  45  Ga.,  520  ;  56  lb.,  410 ;  38  lb., 
304;  acts  of  1866;  ordinances  of  conventions  of  1865  and 
1868. 

Wbioht  &  Featherston,  for  defendant. 
On  double  capacity  of  guardian  and  administrator,  see  4th 
Rich.,  Equity,  14 ;  1  Brock.,  266 ;  5  Mason,  95;  18  How.,  100; 

I  Rich.,  351 ;  25  Ala.,  363;  2  Hawks,  N.  C,  497;  2  Gill  &  J., 
220 ;  36  Verm.,  297 ;  13  Met.,  51 ;  57  Ga.,  226 ;  41  lb.,  579  ; 

II  Ves.,  87r;  1  Perry  on  Trusts,  463;  8  Gill  &  J.,  218; 
41  Ala.,  708;  12  Ark,,  77;  12  Allen,  603;  3  Penn.,  319, 
106;  1  Paige,  1.  Estopped  from  denying  settlement  as 
guardian  with  himself  as  administrator,  11  Ga.,  258;  33 
I6.y  33.  Had  no  right  to  receive  anything  but  money,  55 
Oa.,  89 ;  43  Ala.,  109 ;  46  lb.,  600 ;  25  lb.,  363 ;  1  J.  J. 
Marsh.,  440 ;  4  Iredell,  Equity,  264.  Rule  applies  to  attor- 
neys and  agents  to  collect  generally.    Code,  §409 ;    Story 
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on  Ag.,  §§181,  202,  215  ;  7  Wall.,  447,  452.    McCullough 
should  not  be  credited,  48  Ga.^  471. 

Bleckley,  Justice. 

1.  On  looking  into  the  record,  it  is  apparent  that,  under 
the  application  of  strict  law,  the  verdict  might  have  been 
for  more  than  it  was.     There  was  no  abuse  of  discretion  in 
overruling  the  motion  for  a  new  trial. 

2.  The  charge  of  the  court  as  to  the  rule  of  interest,  was 
in  conformity  to  the  statute  applicable  to  the  case.  The 
temporary  legislation  which  took  place  during  the  war,  on 
the  subject  of  compound  interest,  had  no  practical  applica- 
tion to  a  guardian  who  qualified  as  late  as  1860. 

Judgment  affirmed. 


Maheb  v8,  J.  F.  &  L.  J.  Miller. 

1.  In  employing  a  clerk  to  deliver  sacks  of  meal  and  flour  from  a  mill 
to  a  drayman,  and  to  make  out  and  send  with  each  dray-load,  a  cor- 
rect note  of  the  number  of  the  sacks  put  upon  the  dray,  it  is  not  im- 
moral or  illegal  to  stipulate  (the  drayman  having  contracted  on  like 
terms)  that  errors  in  delivery  shall  be  charged  to  one  and  credited 
to  the  other;  that  is,  that  sacks  unladen  from  the  dray  in  excess  of 
the  number  noted  in  the  ticket,  shall  be  credited  to  the  drayman  and 
charged  to  the  clerk,  and  sacks  noted  but  not  brought  on  the  dray 
from  the  mill,  shall  be  charged  to  the  drayman  and  credited  to  the 
clerk—thus  making  over-deliveries  from  the  mill  a  gain  to  the  dray- 
man and  a  loss  to  the  clerk,  and  under-deliveries,  a  loss  to  the  dray- 
man and  a  gain  to  the  clerk ;  it  being  also  a  part  of  the  regulations 
that  the  clerk's  place  is  in  the  mill,  and  that  the  drayman  is  not  to 
enter  it,  but  receive  at  the  door  on  the  outside. 

2.  After  the  clerk  has  been  settled  with  in  full  on  the  basis  of  the  con- 
tract, and  all  his  wages  paid  except  an  amount  deducted,  without 
distinct  objection,  for  over-delivery,  and  after  this  amount  has»  with- 
out distinct  objection,  been  paid  to  the  drayman^  it  is  too  late  for 
the  clerk  to  bring  an  action  against  the  employer  for  wages  with  a 
view  to  recover  from  him  the  amount  so  deducted,  even  if  the  dray- 
man stole  the  sacks  from  the  clerk  instead  of  receiving  them  by  an 
error  in  delivery,  the  employer  not  knowing  by  what  means  they 
were  obtained. 
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Contracts.  Actions.  Master  and  servant.  Before  Judge 
Gibson.    Kichraoud  Superior  Court.     October  Term,  1877. 

Maher  brought  his  action  in  a  justice  court  against  J.  F. 
&  L.  J.  Miller  for  $6.50,  under  the  circumstances  detailed 
in  the  head-notes.  The  magistrate  rendered  judgment  for 
the  plaintiff,  stating  that  the  evidence  convinced  him  that 
the  missing  sacks  were  stolen  by  the  drayman.  On  certio- 
rari this  judgment  was  reversed,  whereupon  the  plaintiff 
excepted. 

J.  Ganahl,  for  plaintiff  in  error. 

H.  Clay  Foster,  for  defendant,  cited  3  Oa.^  106 ;  16  /6., 
416,  and  some  authorities  on  the  maxim  "  de  miniTnisP 

Bleckley,  Justice. 

1.  The  contract  was  somewhat  peculiar,  but  its  object  evi- 
dently was,  to  prevent  any  combination  between  the  clerk 
and  the  drayman,  to  keep  down  disputes,  and  to  stimulate 
the  vigilance  of  each  in  seeing  that  the  count  at  the  mill, 
and  the  ticket  representing  the  count,  were  correct.  The 
rule  established  was  something  like  that  which  is  said  to 
prevail  with  banks,  or  some  of  them,  of  requiring  mistakes 
to  be  rectified  at  the  counter  before  the  customer  withdraws. 
The  clerk  and  drayman  were  put  upon  equal  and  similar 
terms.  Each  assented  to  the  terms  as  a  part  of  the  contract 
of  employment,  and  the  purpose  was  to  secure,  not  out- 
counting^  but  correct  counting.  The  sum  of  the  matter 
was,  that  the  clerk's  ticket  was  to  be  conclusive  evidence  to 
discharge  the  clerk  and  charge  the  drayman  ;  and,  as  the 
effect  of  this  was  to  give  the  clerk- the  benefit  of  all  short 
deliveries,  if  any  by  chance  should  occur,  and  to  burden  the 
drayman  to  that  extent  in  favor  of  the  clerk,  it  was  but  fair 
and  equal,  on  the  other  hand,  to  give  the  drayman  the  ben> 
efit  of  all  over-deliveries  that  might  by  chance  occur,  and  to 
burden  the  clerk  to  that  extent  in  favor  of  the  drayman. 
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The  standard  was  the  ticket ;  and  by  that  the  proprietors  of 
the  mill  settled  with  both  parties.  The  proprietors  claimed 
neither  more  nor  less  than  the  ticket  called  for ;  if  the  dray- 
man produced  less  at  the  point  where  his  dray  was  unloaded, 
the  clerk  was  credited  just  as  if  all  had  been  produced, 
and  the  drayman  had  to  make  good  the  deficiency ;  if  lie 
produced  more,  the  proprietors  did  not  take  the  benefit  of 
the  excess,  but  gave  the  drayman  credit  for  it,  and  charged 
it  to  the  clerk.  The  shorts  were  thus  thrown  on  the  dray- 
man, and  the  lon^s  on  the  clerk.  The  drayman  received 
from  the  clerk  at  the  door  of  the  mill,  outside  of  the  build- 
ing, and  had  no  right  to  enter.  The  clerk's  place  was  on 
the  inside ;  these  positions  were  assigned  to  the  parties  by 
the  regulations.  Not  only  was  it  the  clerk's  duty  to  protect 
himself  by  diligence  in  counting  the  sacks  and  in  making 
out  the  ticket,  but,  as  he  was  in  charge  of  the  stock  and  of 
the  room  which  contained  it,  it  was  equally  his  duty  to 
guard  against  theft  by  the  drayman.  He  should  have  seen 
that  the  drayman  did  not  enter  but  kept  on  the  outside 
when  he  came  for  a  load  and  a  ticket.  The  terms  of  the 
contract  were  not  immoral  or  illegal. 

2.  According  to  the  evidence,  the  drayman,  on  one  occa- 
sion, brought  and  turned  over  thirty-five  sacks  of  meal,  with 
a  ticket  for  only  thirty  sacks.  The  value  of  the  five  sacks 
was  $6.50.  The  clerk's  wages  for  that  week  was  eight  dol- 
lars. The  proprietors  settled  with  both  employees  on  Sat- 
urday evening,  paying  the  clerk  only  one  dollar  and  fifty 
cents  ;  but  to  the  drayman  paying  wages  in  full,  together 
with  the  six  dollars  and  fifty  cents  deducted  from  the  clerk's 
wages  on  account  of  the  five  sacks  of  meal.  The  clerk  made 
no  distinct  objection  to  the  settlement,  though  he  exhibited 
feeling  against  the  drayman,  and  was  dissatisfied  with  his  con- 
duct. He  did  not  forbid  the  payment  made  to  the  drayman 
out  of  his  own  wages,  nor  warn  the  proprietors  that  he  would 
hold  them  responsible.  Shortly  afterwards  he  brought  suit 
on  account  for  $6.50  as  balance  of  wages ;  and  though  he 
insists  that  the  drayman  must  have  stolen  the  meal  when 
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his  (the  clerk's)  back  was  turned  in  the  mill,  he  fails  to  show 
that  the  proprietors  knew  of,  or  saspected,  the  stealing  at 
the  time  of  the  settle:iient.  The  circamstances  indicate 
that  they  neither  suspected  It,  nor  had  any  cause  to  suspect 
it,  beyond  the  fact  that  the  clerk  entertained  the  suspicion. 
If  the  clerk  intended  to  urge  the  alleged  larceny,  he  should 
have  objected  to  the  settlement  in  distinct  terms,  or  given 
notice  not  to  pay,  before  the  payment  was  made  to  the  dray- 
man. If  he  can  establish  the  stealing,  he  can  recover  from 
the  drayman ;  but  he  was  too  late  in  making  that  question 
in  a  peremptory  way  with  the  proprietors,  unless  he  could 
fix  upon  them  the  character  of  accomplices  or  guilty  re- 
ceivers, and  this  he  has  neither  done  nor  attempted. 
Judgment  affirmed. 


Lewis  et  al.  vs.  Adams. 

1.  In  an  action  of  complaint  for  land,  the  plaintiff  may  declare  against 
as  many  or  as  few  as  he  pleases.  If  there  is  no  improper  joinder  or 
non- joinder  apparent  on  the  face  of  the  declaration,  the  question 
as  to  who  should  or  should  not  he  defendants  cannot  be  raised  by 
demurrer. 

3.  As  the  tenant  cannot  dispute  the  landlord's  title,  nf^ither  can  his 
heirs  do  so,  while  retaining  the  possession  which  he  held  and  stand  - 
ing  solely  on  his  right.  What  would  estop  him  will,  in  such  cir- 
cumstances, estop  them. 

3.  That  declarations  by  the  ancestor  against  his  title  are  in  evidence 
against  his  heirs,  will  not  render  admissible  in  their  favor  other 
declarations  made  by  him  at  a  different  time  in  support  of  his  title. 

4.  Errors  in  admitting  or  rejecting  evidence  may  be  regarded  as  imma- 
terial, where  the  verdict  is  undoubtedly  right,  and  where  the  result 
ought  clearly  to  be  the  same  with  as  without  the  correction  of  such 
errors. 

Ejectment.  Parties.  Demurrer.  Landlord  and  tenant. 
Estoppel.  Evidence.  New  trial.  Before  Judge  Gibson. 
Richmond  Superior  Court.     October  Term,  1877. 

Adams  brought  complaint  against  Lewis  and  others  for 
lots  7  and  8  of  the  "Picquet  farm,"  and  mesne  profits.     At 
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tlie  appearance  term  an  order  was  passed  appointing  Duval 
guardian  ad  litem  for  three  of  the  defendants,  who  were 
minors.  Counsel  for  Amelia  Lewis  demurred  to  so  much  of 
the  declaration  as  made  the  children  of  Jacob  Lewis,  who 
were  minors,  or  not  in  possession  of  the  lots,  parties ;  and 
also,  to  the  entire  declaration  for  non-joinder  of  proper 
party  to  said  action,  to-wit :  the  administrator  of  the  estate 
of  Jacob  Lewis. 

The  declaration  alleged  that  all  of  the  defendants  were 
in  possession  of  the  lots  in  controversy.  It  did  not  show 
any  connection  between  them  and  the  Jacob  Lewis  referred 
to  in  the  demurrer.  It  was  simply  a  complaint  for  land 
against  six  named  defendants. 

The  demurrer  was  overruled,  and  Amelia  Lewis  excepted. 

The  defendant  pleaded  as  follows :  1st.  The  general  issue. 
2d.  That  they  were  the  widow  and  children  of  Jacob  Lewis, 
deceased,  under  whom  they  claimed  as  heirs  at  law;  that  his 
administrator  was  a  necessary  party  to  the  pending  action. 
3d.  That  the  conveyance  from  Jacob  Lewis  to  Adams  was 
obtained  by  fraud,  and  should  be  canceled,  etc. 

The  evidence  for  plaintiff  showed  title  in  him  under  deed 
from  Jacob  Lewis,  and  that  the  latter  immediately  became 
his  tenant  and  so  remained  until  his  death.  The  evidence 
for  defendants  simply  showed  bad  feeling  between  defend- 
ants and  Jacob  Lewis,  and  great  intimacy  between  the  latter 
and  plaintiff.  It  did  not  show  any  fraud  on  the  part  of 
plaintiff  in  procuring  the  deed,  or  in  inducing  the  sale  to  him. 

The  jury  found  for  the  plaintiff  the  premises  in  dispute, 
with  $50.00  mesne  profits.  The  defendants  moved  for  a 
new  trial  upon  the  ground  that  the  court  erred  in  overrul- 
ing the  demurrer,  in  admitting  the  declaration  of  Jacob 
Lewis  that  he  had  sold  the  property  to  plaintiff  and  then 
excluding  declarations  to  the  contrary,  and  because  the  ver- 
dict was  contrary  to  law  and  evidence. 

Many  other  grounds  were  taken,  but  they  are  immaterial 
in  view  of  the  decision. 

The  motion  was  overruled  and  defendants  excepted. 
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H.  Clay  Fostbb  ;  L.  D.  Duval,  for  plaintiflEs  in  errror. 

Frank  H.  Miller,  for  defendant,  cited,  on  demurrer, 
Code,  §§2246,  2483 ;  3  Ga.,  108 ;  27  /&.,  125 ;  13  /*.,  467 ; 
on  declarations  of  Lewis  in  disparagement  of  title,  Code, 
§2283,  3774 ;  14  Ga.,  174 ;  verdict  right,  60  Ga.,  327. 

Bleckley,  Justice. 

Any  member  of  the  profession  who  will  read  the  report- 
er's statement,  and  the  head-notes,  will  comprehend  the 
points  decided  ;  and  when  they  are  comprehended,  the  rea- 
sons for  the  decision  will  be  obvious.  We  are  not  sure  but  that 
some  errors  may  have  been  committed  on  the  trial  in  admit- 
ting or  rejecting  evidence,  but  if  so,  they  were  utterly 
immaterial  to  the  result.  The  new  trial  *  was  properly 
refused,  for  the  verdict  was  undoubtedly  correct.  The 
same  verdict  would  be  required  by  the  controlling  facts  of 
the  case,  if  another  trial  were  had  with  the  supposed  errors 
all  purged  out. 

Judgment  affirmed. 


The  Grangers'  Insurance  Company  i^«.  Turner. 

1.  A  subscriber  to  the  capital  stock  of  a  foreigti  corporation,  whose 
subscription  was  induced  by  the  false  and  fraudulent  representations 
(material  in  their  nature)  of  an  agent  employed  and  sent  out  by  the 
corporation  to  solicit  subscriptions,  may,  upon  discovering  the  fraud, 
rescind  or  repudiate  his  contract,  and  proceed  by  attachment  against 
the  corporation,  as  for  money  had  and  received  to  his  use,  to  recover 
back  any  payments  which  he  may  have  made  at  the  time  of  sub- 
scribing, or  afterwards  up  to  the  date  of  discovering  the  fraud.  If 
the  fraud  has  been  condoned  by  acquiescence  or  otherwise,  or  if 
such  legal  or  equitable  rights  have  attached  in  favor  of  creditors  of 
the  corporation  as  that  the  plaintiff  cannot^  on  that  account,  recede 
from  his  subscription,  these  are  matters  for  plea  or  answer,  the  same 
not  appearing  affirmatively  on  the  face  of  the  declaration. 

2L  The  declaration  is  sufficient,  and  the  demurrer  thereto  was  properly 
overruled. 
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Attachment.  Corporations.  Stockholders.  Pleadings. 
Before  Judge  Underwood.  Floyd  Superior  Court.  Jan- 
uary Term,  1878. 

Turner  commenced  suit  by  attachment  against  the 
Grangers'  Insurance  Company,  alleging  in  his  affidavit,  that 
it  was  indebted  to  him  in  the  sum  of  $250.00,  besides  inter- 
est, and  that  it  was  doing  business  as  a  foreign  corporation, 
and  resided  out  of  the  state  of  Georgia.  The  attachment 
was  levied  by  serving  process  of  garnishment.  A  declara- 
tion was  filed  at  the  first  term,  the  material  portion  of  which 
was  as  follows : 

*'For  that  whereas,  it  is  in  substance  and  effect  .provided 
in  the  charter  of  said  company,  granted  by  the  state  of 
Alabama,  that  before  said  company  should  organize  and 
commence  the  transaction  of  business,  $100,000.00  of  the 
capital  stock  should  be  subscribed  and  paid  in ;  and  whereas, 
by  the  false  and  fraudulent  representation  of  said  company, 
made  through  its  agents  who  solicited  and  obtained  the 
subscription  of  petitioner  and  others  here,  and  organized 
the  Georgia  department  of  said  company,  as  well  as  by  the 
exhibition  of  its  printed  circular  and  book  of  tables  contain- 
ing the  same  representation,  to  the  effect  that  said  hundred 
thousand  dollars  had  been  subscribed  and  paid  in  at  the 
general  office  of  said  company  in  Mobile,  in  the  state  of 
Alabama,  as  the  parent  or  general  office  represents  the  home 
department  in  which  said  company  originally  organized,  and 
under  which  it  claimed  a  perfect  organization  under  its 
charter,  prior  to  and  independent  of  the  departments  in 
other  states.  And  the  further  false  and  fraudulent  repre- 
sentation made  by  said  companjr,  through  its  agents,  to  the 
effect  that  one  hundred  thousand  dollars  of  capital  stock 
was  to  be  subscribed  in  each  state  department  and  ten  per 
cent,  to  be  paid  in,  and  ninety  per  cent,  thereof  in  stock 
notes,  which  stock  notes,  together  with  the  entire  reserve 
fund  belonging  to  all  policies  in  force  in  the  Georgia  depart- 
ment (and  in  each  state  department),  should  be  held  and 
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loaned  therein,  and  also  that  the  stock  notes  and  other  evi- 
dences of  loans  made  or  taken  in,  should  remain  in  said 
Georgia  department  and  under  control  of  the  same.  Tour 
petitioner  was  induced  to  and  did  subscribe  in  this,  the 
Georgia  department,  of  said  company,  for  twenty -five  shares, 
or  $2,500  of  stock  in  said  company,  upon  conditions  which 
allow  the  general  oflSce  of  said  company  the  principal  con 
trol  and  management  of  the  affairs  of  said  company,  by  a 
board  of  fifteen  directors,  each  one  of  whom  is  required  by 
the  charter  to  be  a  resident  of  the  state  of  Alabama.  Your 
petitioner  then  and  there,  to- wit :  on  the  10th  day  of  August, 
in  the  year  1875,  paying  in  cash  two  hundred  and  fifty  dol- 
lars, or  ten  per  cent,  of  his  said  subscription  to  said  company, 
all  of  which  was  done  by  petitioner  upon  the  faith  of  such 
representations,  which  were  false  and  fraudulent,  for  in  truth 
and  fact  said  hundred  thousand  dollars  had  not  been  so  paid 
in,  nor  has  it  to  this  day,  nor  has  the  Georgia  department 
been  permitted  to  retain  in  possession  such  stock  notes,  reserve 
fund  and  evidences  of  loans  aforesaid ;  the  said  general 
oflice  at  Mobile,  taking  possession  of  and  keeping  the  same 
against  the  petition  and  protest  of  your  petitioner  and  other 
sabscribers  of  stock  in  the  Georgia  department.  By  means 
of  all  and  each  of  said  fraudulent  representations,  actings 
and  doings,  petitioner's  stock,  so  subscribed  in  the  Georgia 
department,  is  worthless,  whereas  had  said  representations 
been  true  it  would  have  been  worth  par  value ;  and  peti- 
tioner says  that  afterwards,  to  wit:  on  the  10th  day  of 
November,  1877,  when  your  petitioner  discovered  the  falsity 
of  such  representations  he  (and  the  other  subscribers  of 
stock  in  said  Georgia  department),  without  having  received 
or  realized  any  dividend  or  profit  whatever  from  his  said 
subscription  of  stock,  withdrew  from  said  company  and 
participation  in  the  affairs  of  the  same,  and  demanded  of  said 
company  and  of  the  general  office  thereof,  the  money  he 
had  80  paid  ^nd  his  stock  note  given  for  the  balance  of  his 
subscription,  then  and  there  surrendering,  and  offering  to 
surrender  and  give  up  his  stock  and  all  connection  with  and 
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interest  ia  said  company,  but  said  company  and  the  general 
office  thereof,  refused  to  comply  with  this  i-easonable  demand, 
or  to  refund  the  money  so  unjustly  and  fraudulently  obtained 
from  petitioner.  By  reason  whereof  said  defendant  became 
liable  to  refund  and  pay  to  your  petitioner  the  amount  of 
money  so  paid  by  him,  with  interest  from  the  day  he  paid  it, 
but  it  has  to  this  time  neglected  and  refused,  though  often 
requested  so  to  do,  to  the  dalnage  of  petitioner  five  hun- 
dred dollars. 

*'  Wherefore  petitioner  prays  judgment,  and  such  other 
proceedings  as  are  proper  and  usual  in  cases  of  attachment 
and  garnishment,  and  such  other  relief  as  to  the  court  may 
seem  meet  and  proper." 

The  defendant  demurred  generally  to  the  declaration,  and 
specially  on  the  following  grounds : 

1.  Because  it  does  not  conform  to  the  attachment  pro- 
ceedings on  which  it  is  founded,  and  because  it  joins  a 
count  sounding  in  tort  with  a  count  in  assumpsit. 

2d.  Because  the  demand  set  forth  cannot  be  recovered  by 
attachment,  if  by  any  other  mode  of  legal  procedure. 

3.  Because  the  declaration  closes  with  a  prayer  for  gen- 
eral relief  in  the  nature  of  that  frequently  attached  to  a  bill 
in  equity,  and  this  cannot  be  founded  on  an  attachment 
where  there  has  been  no  personal  service  at  least  thirty  days 
previous  to  the  term  to  which  it  is  returnable. 

The  demurrer  was  overruled  and  the  defendant  excepted. 

C.  RowBf.L ;  T.  W.  Albxandeb,  for  plaintiff  in  error, 
argued  as  follows  :  Declaration  demurrable  because  of  mis- 
joinder of  counts.  Code,  §3261 ;  53  Oa,,  112 ;  54  /6.,  295-'6 ; 
10  /}.,  384.  Because  cause  of  action  is  not  plainly  and  dis- 
tinctly set  forth.  Code,  §3256 :  2  Oa.,  258  ;  3  75.,  79,  ^0 ; 
27  lb.,  519 ;  52  /J.,  475-6;  50  /J.,  257 ;  54  /*.,  144 ;  14 
/J.,  271 ;  57  Ih.y  241 ;  16  Md.,  220 ;  31  Ala.,  701.  Company 
not  liable  for  misrepresentations  of  agents  without  scope  of 
authority.  1  Ga.,  523 ;  33  76.,  466-'9 ;  19  L.  &  E.,  387, 
420 ;  Kerr  on  Fraud  &  M.,  326.     That  there  had  not  been 
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complete  organization  of  company  not  authorize  recovery. 
19  N.  Y.,  119 ;  3  Law  Reporter,  653 ;  19  Wall.,  163-'5  ;  13 
Allen,  29 ;  19  Mo.,  63 ;  5  Cent.  L.  J.,  193  ;  May.  on  Ins., 
§677  ;  56  Ga,,  224 ;  44  lb.,  597  ;  32  76.,  291 ;  25  75.,  536. 
Scienter  of  agents  making  misrepresentations  not  alleged. 
2  Chitty  on  Cont.,  1040  ;  40  N.  T.,  576  ;  46  How.,  (N.  Y. 
Pr.),  355  ;  41  Ala.,  50 ;  13  How.,  U.  S.,  198  ;  68  Penn., 
350  ;  5  Law  Reporter,  412;  32  Ga.,  382  ;  19  7  J.,  450;  26 
7 J.,  366 ;  56  7J.,  164.  Plaintiff  must  have  known  that 
agents   transcended  authority  from  facts  of  case.     10  M. 

6  W.,  146;  15  Iowa,  387;  Code,  §§2194,  2213,  2184. 
Not  alleged  that  stock  was  worthless  at  time  of  subscrip- 
tion. Code,  §2957 ;  20  Ga.,  855  ;  14  7i.,  316 ;  23  7  J.,  354 ; 
34  N.  J.,  (Law),  269 ;  2  Sawyer's  U.  S.  Circuit  Ct,  520. 
Representation  of  opinion  of  agent  as  to  matter  to  take 
place  in  future  not  sufficient  to  base  action  on.  Kerr  on 
F.  &  M.,  82 ;  Bigelow  on  Fraud,  12,  57,  439 ;  32  Wis., 
264  ;  6  Law  Reporter,  341 ;  69  Barb.,  8 ;  34  Ind.,  606  ;  5 
Allen,  324  ;  68  Me.,. 49  ;  68  111.,  604. 

Declaration  does  not  correspond  with  attachment  affida- 
vit. 31  N.  Y.,  108 ;  37  Ga,,  32 ;  14  7i.,  230 ;  29  75., 
159-'60;  30  Ala.,  68;  31  7J.,  552. 

Trust  fund  cannot  be  diverted  to  damage  of  creditors 
and  other  stockholders.    25  Ga.,  297,  712;  24  75.,  277  ;  8 

7  J.,  627,  510,  487  ;  1  Perry  on  Trusts, '302  ;  2  Story's  Eq., 
1252  ;  2  Add.  on  Torts,  1010 ;  1  Red.  on  Railways,  182  ;  Ab. 
Di^.  of  Law  Corp.,  816  ;  38  Cal.,  300;  45  N.  Y.,  505  ;  An- 
gell  on  Corp.,  573,  416  ;  7  Wall.,  409  ;  1  Otto.,  45-56  ;  5 
7*.,  666,  687;  64  Barb.,  Ill ;  2  Chitty  on  Cont.,  926,  1049, 
1093 ;  Bigelow's  Leading  Cases  on  Torts,  25-34 ;  3  Exch., 
211 ;  1  Edward's  Ch.,  87  ;  1  Freeman's  Ch.,  174-'5.  No 
privity.  10  ^a.,  334;  1  7^.,  143.  Demurrer  only  admits 
what  IS  well  pleaded.  3  Ga,,  27.  Pleadings  construed 
most  strongly  against  pleader.  45  Ga,,  144;  49  lb.,  89. 
Deceit  not  maintainable  against  corporation.  Angell  and 
Ames  on  Corp.,  415.  No  equitable  relief  by  attachment. 
11  Ab.  Pr.  R.,  405  ;  8  7J.,  248.     Loose  conversations  not 
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received  to  set  aside  solemn  contracts.  57  Ga.^  172 ;  22 
How.  U.  S.,  390  ;  13  Wall.,  384.  If  stock  became  worth- 
less after  subscription,  was  plaintiff  necessarily  damaged. 
43  Ga.,  278  ;  12  East.,  635.  Failure  of  enterprise  not  show 
fraud.  22  How.,  580 ;  3  Bissel,  417  ;  20  Vt.,  509  ;  30.  <?a., 
61.  Misrepresentations  of  agents  contrary  to  charter  not 
affect  corporation.  14  Ind.,  169,  499  ;  34  Md.,  316 ;  16  B. 
Mon.,  5  ;  27  Barb.,  424 ;  20  Wend.,  94 ;  Big.  on  Fraud,  71 ; 
Field  on  Corp.,  §324. 

Harvef  &  Hamilton,  for  defendant,  cited  Kerr  on  F. 
&  M.,  41,  369 ;  Abbott's  Dig.  Law  of  Corp.,  pp.  17, 195, 782; 
32  Ga,,  274  ;  54  /J.,  635 ;  44  lb.,  459  ;  48  /&.,  621 ;  Code, 
§§3278,  32S1,  3283;  37  Ga.,  32;  28  lb.,  323;  47  /J., 676; 
48  lb.,  532  ;  55  lb.,  194, 36. 

Bleckley,  Justice. 

1.  The  declaration  is,  in  its  legal  effect,  for  money  had 
and  received  to  the  plaintiff's  use.  It  proceeds  on  a  rescision 
or  repudiation  of  the  contract  .of  subscription,  for  fraud. 
Get  that  contract  out  of  the  way,  and  there  is  no  obstacle 
to  recovering  the  money  back.  That  the  plaintiff  may  pray 
for  more  relief  than  he  is  entitled  to,  does  not  vitiate  his  dec- 
laration. There  is  no  substantial  variance  of  the  declaration 
from  the  aflSdavit  in  attachment ;  nor  do  we  think  there  is 
any  tort  alleged  further  than  fraud  in  a  contract  is  a  tort 
The  object  of  alleging  the  fraud  is  to  get  rid  of  the  con- 
tract of  subscription,  and  to  substitute  therefor  and  get  the 
benefit  of  an  implied  contract  to  refund  the  money.  If 
the  fraud,  after  discovery,  has  been  condoned,  or  if  any  legal 
or  equitable  rights  have  attached  in  favor  of  creditors  of 
the  corporations,  requiring  the  plaintiff  to  abide  by  his  sub- 
scription, these  are  matters  for  plea  or  answer.  They  do 
not  appear  on  the  face  of  the  declaration,  and  their  truth, 
though  suggested  in  the  argument,  cannot  be  assumed. 

2.  The  declaration  is  sufficient,  and  it  was  proper  to  over- 
rule the  demurrer. 

Judgment  affirmed. 
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1.  The  homicide  of  a  railroad  passenger  by  means  of  a  collision  of  the 
trains  is  prima  facie  felonious.  For  the  widow  of  the  passenger 
to  recover  damages,  she  must  cither  prosecute  for  the  felony  as  pre- 
scribed by  section  2970  of  the  Code,  or  make  it  appear  that  there  is 
a  good  excuse  for  her  failure  to  prosecute.  In  requiring  the  excuse 
to  be  alleged,  the  Code  virtually  requires  it  to  be  proved  also,  since 
it  is  a  general  rule  of  law  that  all  material  allegations  must  be  estab- 
lished by  evidence.  The  action  for  causing  the  death  of  a  human 
being  is  statutory,  and  is  given  on  terms.  The  terms  must  be  com- 
plied with.  The  non- residence  of  the  widow,  her  poverty,  and  her 
ignorance  of  who  the  real  felon  is,  will  not  avail  her  as  an  excuse 
unless  she  has  used  such  active  diligence  to  ascertain  the  perpetrator 
of  the  crime,  and  to  put  the  public  justice  in  motion,  as  she  reason- 
ably might  have  used  under  all  the  circumstances.  When  she  can- 
not afford  to  employ  agents  or  attorneys,  and  has  vainly  sought  the 
aid  of  friends,  she  should  at  least  undertake  inquiry  by  correspond- 
ence, and  communicate  to  the  solicitor-general  of  the  circuit  what- 
ever relevant  information  she  might  acquire,  making  known  to  him 
her  desire  that  a  prosecution  should  be  instituted,  and  the  obstacles 
to  her  becoming  more  directly  and  efficiently  engaged  in  promoting 
it.  Her  duty  to  the  public  should  receive  a  fair  share  of  her  solici- 
tude and  active  diligence.  The  court  did  not  err  in  granting  a  new 
trial. 

2.  By  the  act  of  1870,  providing  for  the  lease  of  the  Western  &  Atlan- 
tic Railroad,  the  lessees,  as  a  corporation,  were  made  subject  to  suit 
in  any  county  in  which  the  road  is  located,  though  the  cause  of 
action  may  have  accrued  in  another  county  on  the  line  of  the  road. 

Kailroads.  Torts.  JarisdictioD.  Venue.  Before  Judge 
McCurcHEN.  Whitfield  Superior  Court.  April  Term, 
1878. 

Mrs.  Sawtell  brought  case  against  the  railroad  company, 
alleging,  in  substance,  as  follows  : 

The  Western  &  Atlantic  Railroad  Company,  a  body  pol- 
itic, and  corporation  of  the  state  of  Georgia,  which  said 
company  was,  on  or  about  October  13th,  1876,  in  possession 
of  and  operating  the  Western  &  Atlantic  Railroad,  which 
runs  through  said  coupty.  and  which  company  has  a  place 
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of  doing  busin^se  in  said  county,  has  injured  and  damaged 
petitioner  in  the  sum  of  $10,000.00.  For  that,  defendant, 
on  or  about  the  day  and  year  aforesaid,  did  undertake  for 
value,  to  safely  convey  upon  the  cars  of  said  company 
Ephraim  Sawtell,  the  husband  of  petitioner,  from  Dalton 
to  Atlanta.  By  the  carelessness  of  the  agents  and  employees 
of  defendant,  a  collision  occurred  on  the  line  of  said  road, 
in  the  county  of  Fulton,  by  which  the  said  Ephraim  Sawtell 
was  killed.  The  depositions  of  defendant's  officers  and 
servants  indicate  that  Sheridan,  defendant's  agent,  who  was 
guilty  of  the  gross  negligence  producing  the  accident,  fled 
the  state  soon  after  the  killing,  and  remains  beyond  its  lim- 
its in  parts  unknown,  so  that  no  prosecution  can  be  made 
effectual  against  him  under  existing  circumstances. 

By  amendment,  plaintiff  alleged, in  substance,  as  follows: 

She  did  not  know  at  or  before  the  commencement  of  the 
action,  which  one  of  the  defendant's  agents  was  to  blame, 
and  only  learned  it  from  its  officers  and  agents,  whose  testi- 
mony has  been  brought  into  court.  She  is  a  widow,  ad- 
vanced in  years,  lives  out  of  the  state,  and  had  not  the 
means,  opportunity  or  friends,  to  ferret  out  which  one  of 
defendant's  many  agents  and  employees  was  specially  guilty 
of  the  negligence  which  caused  the  accident.  There  were 
many  agents  and  employees  on  the  two  colliding  trains, 
and  it  was  impossible  for  petitioner  to  learn  which  one  was 
specially  negligent,  or  what  degree  of  negligence  any  one 
of  them  was  guilty  of,  until  defendant's  evidence  was  brought 
into  court. 

To  this  declaration  the  defendant  demurred,  because  it 
appeared  that  the  damage  complained  of  was  done  in  the 
county  of  Fulton,  and  it  did  not  appear  that  the  principal 
office  of  defendant  was  in  the  county  of  Whitfield. 

The  demurrer  was  overruled,  and  defendant  excepted 
pendente  lite. 

The  evidence  disclosed  the  grossest  negligence  in  the 
engineer  of  the  passenger  train,  which  ran  into  that  upoa 
which  Sawtell  was,  known  as  the  goober  train.     It  failed 
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to  disclose  any  step  taken  towards  his  prosecution  on  the 
criminal  side  of  the  court.  The  facts  alleged  in  the  decla- 
ration as  reasons  for  the  failure  to  prosecute,  did  not  appear 
in  the  evidence,  except  that  plaintiff  was  a  non-resident 
widow,  and  about  fifty-eight  years  of  age.  It  was  shown 
that  deceased  left  property  to  the  amount  of  $1,500.00  or 
$1,700.00. 

At  the  close  of  the  plaintifiPs  evidence,  the  defendant 
moved  for  a  non-suit,  because  neither  prosecution  nor  ex- 
cuse for  failure  to  prosecute,  was  shown. 

The  motion  was  overruled  and  defendant  excepted. 

The  jury  found  for  the  plaintiff  $1,500.00.  The  defend- 
ant moved  for  a  new  trial  upon  the  following,  among  other 
grounds : 

1.  Because  the  verdict  was  contrary  to  the  following 
charge :  '^  The  allegations  in  plaintiff^s  declaration  charge, 
prima  fdcie^  the  commission  of  a  felony,  and  such  being 
60,  it  is  incumbent  upon  plaintiff  to  show  by  proof  that  a 
prosecution  has  been  commenced  by  her,  at  least  against  the 
person  by  whose  fault  the  injury  occurred,  or  allege  and 
show,  by  proof,  a  good  reason  for  her  failure  so  to  prosecute. 
It  matters  not  that  defendant  has  injured  the  plaintiff, 
before  she  can  recover  for  the  injury  alleged  in  her  declara- 
tion, she  must  show  that  she  has  instituted  a  prosecution  to 
pauish  the  wrong-doer.  It  is  no  answer  to  this  to  say  that 
the  defendant  could  have  prosecuted  the  wrongdoer.  The 
law  requires  the  plaintiff  to  prosecute  the  person  in  fault, 
herself,  and  if  she  fails  so  to  do,  the  defendant  can  take 
advantage  of  her  failure.  An  allegation  in  the  declaration 
of  even  a  good  excuse  for  failure  to  prosecute,  is  not  suffi- 
cient. The  allegation  being  essential,  it  must  be  supported 
by  proof.  If  she  alleges  that  the  person  at  fault  has  fled 
from  the  state,  she  must  prove  this  fact.  If  she  alleges 
that  she  did  not  know,  and  could  not  find  out,  who  was  the 
person  in  fault,  she  must  show  by  proof  that  she  has  tried 
to  discover  the  wrong-doer,  and  after  using  reasonable  efforts, 
has  failed  to  discover  him.     The  fact  alleged  that  she  is  a 
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widow,  and  lives  in  Tennessee,  will  not  be  snfBcient,  but  she  . 
must  go  further  and  show  that  she  has  made  a  reasonable 
attempt  to  find  out;" 

2.  Because  the  court  erred  in  refusing  to  charge  a« 
follows  :  "  The  simple  fact  that  the  person  at  fault  has  left 
the  state  is  not  a  good  reason  for  failure  to' prosecute.  The 
reason  given  must  show,  that  even  with  a  prosecution  insti- 
tuted, the  person  at  fault  could  not  have  been  reached,  and 
the  proof  of  plaintiflE  must  establish  the  truth  of  the  excuse." 

3.  Because  the  court  erred  in  overruling  the  motion  for 
a  non-suit,  based  upon  the  failure  of  the  plaintiff  to  show 
either  a  prosecution  or  a  valid  excuse  for  the  failure  to 
prosecute. 

4.  Because  the  court  erred  in  overruling  the  demurrer  to 
the  declaration  as  above  stated. 

6.  Because  the  court  erred  in  refusing  to  charge,  that  if 
the  jury  found  from  the  evidence  that  the  chief  place  of 
business  of  defendant  was  in  Fulton  county,  and  that  the 
accident  occurred  in  such  county,  from  which  the  injury 
resulted,  then  they  should  find  for  the  defendant. 

The  court  sustained  the  motion  on  the  Ist,  2d  and  3d 
grounds.     To  this  plaintiff  excepted. 

Shuilate  &  Williamson  ;  W.  K.  Moore,  for  plaintiff  in 
error,  cited  as  follows  :  On  jurisdiction  of  Whitfield  supe 
rior  court.  Code  of  1863,  §§3329,  798.  On  necessity  of 
prosecution,  Code,  §§2970,  4304  ;  1  Gray,  83  ;  Ililliard  on 
Torts,  64,  65.  Allegations  do  not  show  felony,  15  Ga-i 
349  ;  Code,  §§4310,  4320,  4329  ;  54  Oa.,  503  ;  57  /J.,  357 ; 
Code,  §2970.  On  contract  in  free  pass  that  defendant  should 
not  be  liable  for  injury,  50  6ra.,  465 ;  17  Wal.,  375. 

Johnson  &  McCamy,  for  defendant,  argued  as  follows : 
If  conduct  of  defendant's  agent  was  criminal,  then  prosecu- 
tion was  necessary  ;  if  not  criminal,  then  defendant  is  pro- 
tected by  contract  in  free  pass,  2  Redfield  on  R.,  226,232; 
25  N.  Y.,  442  ;  26  Barb.,  641 ;  50  Oa.,  465 ;  49  N.  Y.,  2^3 ; 
Wharton  on  Neg.,  §591 ;  Code,  §2068  ;  19  Ga.,  203 ;  28  /*., 
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543;  34  /*.,  315;  36  7  J.,  135;  39  /J.,  617;  Reporter 
(April  25,  1877,)  Arnold  vs.  R.  R.  Co.;  Code,  §§2970,  3248, 
4304  ;  54  Oa.,  503  ;  57  7  J.,  358;  55  lb.,  200  ;  Bish.  Crim. 
Law,  §§609,  692,  696 ;  39  Ga.,  85. 

Bleckley,  Justice. 

1.  The  court  certainly  did  not  abuse  its  discretion  in  grant- 
ing a  new  trial.  The  view  which  we  take  of  the  plaintiff's 
obligations  to  the  public  in  reference  to  instituting  a  prose- 
cution or  going  as  far  as  practicable  in  that  direction,  are 
stated  in  the  first  head-note.  That  the  guilty  party  has  fled 
from  justice  is  no  obstacle  to  commencing  a  prosecution, 
and  if  duly  commenced,  the  state  would  take  care  that  it 
was  carried  on  as  soon  as  practicable.  For  some  suflicient 
reason,  it  is  the  policy  of  the  statute  not  to  allow  the  injured 
party,  in  a  case  of  felonious  homicide,  to  become  absorbed  in 
his  or  her  own  private  concern  for  redress,  and  take  no 
active  part  in  putting  the  public  justice  of  the  country  in 
motion  against  the  offender.  Special  cases  may  furnish  a 
good  excuse  for  departure  from  this  general  rule,  but  the 
excuse  must  be  alleged,  and  to  allege  it  without  proving  it 
would  be  idle.  Moreover,  it  must  be  a  good,  and  rational 
excuse,  one  that  a  fair  and  candid  mind  could  accept.  No 
strained,  or  fanciful  excuse  should  be  accepted.  Mere  hard- 
ship is  not  enough,  for  the  law  lays  the  obligation  as  a  bur- 
den upon  the  party,  with  a  view  to  constrain  a  prosecution, 
as  a  condition  to  obtaining  private  redress.  The  action  for 
homicide  is  statutory,  and  is  given  on  terms.  The  terms 
mast  be  complied  with.  Either  a  prosecution  or  an  excuse 
must  be  alleged  and  proved.  The  law  wants  the  passions  and 
interests  of  those  who  suffer  by  felonies  to  become  enlisted 
in  behalf  of  the  public,  so  that  great  offenders  may  be  pun- 
ished. The  private  injury  is  not  merged  in  the  felony  as  it 
i?va«  formerly,  but  the  two  are  so  coupled  together,  that  the 
private  action  is  not  to  be  fruitful  without  a  public  prose- 
cution, if  by  any  reasonable  diligence  the  commencement  of 

a  prosecution  be  practicable.     Section  2970  of  the   Code 
36 
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reads  thns :  ^'  If  the  injury  amonnts  to  a  felony,  as  defined 
by  this  Code,  the  person  injured  must  either  simultaneously, 
or  concurrently,  or  previously,  prosecute  for  the  same,  or 
allege  a  good  excuse  for  the  failure  so  to  prosecute."  It 
may  be  that  by  force  of  the  word  "concurrently,"  a  prose- 
cution commenced  pending  the  action,  woald  suffice,  if 
alleged  by  way  of  amendment  to  the  declaration,  and  proved 
on  the  trial.  But  the  facts  of  the  present  case  do  not  call 
for  a  decision  of  this  question. 

2.  As  we  construe  the  act  of  1870,  under  which  the 
Western  &  Atlantic  Kailroad  was  leased,  and  the  lessees  in- 
corporated, the  corporation  is  made  subject  to  suit  in  any 
county  in  which  the  road  is  located.  It  seems  to  make  no 
difference  that  the  cause  of  action  accrued  from  a  tort  com- 
mitted in  another  county  than  that  in  which  the  suit  is 
brought,  and  that  a  part  of  the  line  of  road  is  in  such  other 
county. 

Judgment  affirmed. 
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The  power  of  a  municipal  corporation  to  exercise  police  Jurisdiction 
is  a  power  delegated  by  the  state.  Hence,  the  corporation  as  a 
party  to  a  criminal  proceeding  stands  in  place  of  the  state.  The 
state  cannot  have  a  writ  of  certiorari  or  a  writ  of  error  to  revise  a 
judgment  of  discharge  by  its  courts.  7  Qa,,  423;  25  /&.,  811.  It 
follows,  that  a  corporation  cannot  have  a  writ  of  certiorari  to  revise 
a  similar  judgment  rendered  by  the  corporation  court  on  final  trial 
of  the  accused. 

Criminal  law.  Practice  in  the  Supreme  Court.  Corpo- 
rations. Certiorari.  Before  Judge  Oibson.  Richmond 
Superior  Court.     October  Term,  1877. 

The  facts  are  stated  in  the  opinion. 

H.  Clay  Fosteb  ;  Salem  Dutcher,  for  plaintiff  in  error. 

J.  C.  C.  Black,  for  defendant. 
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Bleckley,  Justice. 

This  was  a  dog  case.  On  the  fourteenth  of  August,  1877, 
plaintiff  in  error  was  tried  in  the  recorder's  court  of  the  city 
of  Augusta,  upon  a  charge  of  violating  the  following  ordi- 
nance of  that  city,  passed  July  20th,  1877,  to-wit : 

**An  Ordinance  to  amend  chapter  2d  of  the  City  Code  in  reference  to 

dogs. 

"Section  1.  Be  it  ordained  by  the  City  Council  of  Augusta,  and  it  U 
hereby  ordained  by  the  autfwriiy  of  the  same.  That  from  and  after  tht; 
passage  of  this  ordinance,  the  words  'two  dollars  and  fifty  cents/  in 
the  fifth  line  of  section  first  of  said  ordinance,  be  stricken  therefrom^ 
and  in  lieu  thereof  the  words  one  doUar  be  inserted. 

"Section  IL  Be  it  further  ordained  by  the  authority  (tforeecUd,  That 
every  person  owning  or  keeping  any  dog  or  dogs  within  the  coi*porate 
limits  of  said  city,  is  hereby  required  annually  to  purchase  a  collar  or 
other  badge  for  each  of  said  dogs,  and  upon  so  doing  shall  be  authorized 
to  keep  said  dog  or  dogs  for  one  year  from  the  first  of  July  of  the  year  in 
which  said  collar  was  purchased.  Any  person  failing  or  refusing  to* 
comply  with  the  foregoing  shall,  upon  conviction  before  the  recorder,, 
be  fined  in  a  sum  not  less  than  one  dollar,  nor  more  than  five  dollars, 
for  every  day  such  dog  is  kept  after  the  passage  of  this  ordinance  in 
the  present  year,  and  the  first  day  of  July  in  each  year  thereafter,  and  any^ 
dog  found  running  at  large  in  said  city  without  such  collar  may.  at 
any  time  during  the  year,  be  caught,  impounded  for  twenty-four  hours, 
and  after  the  expiration  of  that  time,  in  default  of  the  payment  of 
said  fine  and  the  purchase  of  a  collar,  said  dog  may  be  killed,  or  other 
wise  disposed  of,  as  may  be  ordered  by  the  police  committee. 

'  'Section  IIL  Be  it  further  ordained.  That  so  much  of  all  ordi- 
nances and  parts  of  ordinances  in  conflict  with  this  ordinance  be  and 
the  same  are  hereby  repealed." 

Chapter  2d  of  the  City  Code  of  Augusta,  of  which  the 
foregoing  ordinance  is  amendatory,  so  far  as  said  chapter  is 
in  reference  to  dogs,  is  as  follows,  to-wit : 

"1.  The  chief  of  police  shall  provide  a  sufficient  number  of  metaj 
collars,  to  be  marked  'C.  A.,'  and  numbered  from  one  upwards,  and 
shall  furnish  the  owner  or  owners  of  any  dog  or  dogs,  who  may  apply 
for  the  same,  with  collars,  to  be  worn  by  all  dogs,  upon  payment  of 
the  sum  of  two  dollars  and  fifty  cents,  each,  which  shall  protect  such 
dogs  as  may  wear  the  same  from  being  killed,  except  during  an  alarm 
of  hydrophobia  in  the  city,  or  in  the  event  or  any  dog  wearing  such 
coUar  being  dangerous  to  the  life  or  safety  of  any  person. 

*'2.  All  dogs  found  running  at  large  in  the  city  of  Augusta,  except 
such  as  may  wear  such  a  collar  as  is  provided  for  in  the  first  section  of 
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this  chapter,  shall  be  caught  and  impounded  for  twenty-four  hours, 
during  which  time  any  person  may  redeem  his  or  her  dog,  by  the  pay- 
ment of  one  dollar  fine  to  the  chief  of  police,  or  other  police  officer, 
and  the  purchase  of  a  collar,  otherwise  said  dogs  shall  be  killed  or  dis- 
posed of  in  such  way  as  may  be  ordered  by  the  police  committee." 

On  the  trial  the  following  evidence  was  addaced  on  behalf 
of  the  city  council  in  support  of  the  charge  made  against 
plaintiff  in  error,  to-wit : 

E.  J.  Hicks,  sworn :  I  was  down  at  Mr.  Cranston's,  the 
defendant.  He  had  a  dog  there ;  I  called  the  second  time 
the  same  day :  one  of  the  dogs  was  there ;  his  residence  is 
on  Broad  street,  near  Lincoln  street,  in  this  city ;  he  told 
me  he  had  another  dog  at  Mr.  Damish's,  and  told  me  to  put 
it  down  to  him  ;  it  was  in  this  city,  about  the  10th  of  the 
present  month ;  Mr.  Cranston  told  me  he  had  no  collar.  I 
was  inspecting  lots,  and  was  told  to  take  down  the  number 
of  dogs  on  the  lots ;  when  I  found  this  dog  I  took  it  down, 
and  called  again  to  see  Mr.  Cranston ;  he  told  me  the  dogs 
were  his,  and  that  he  had  not  purchased  a  collar;  I  am  a 
policeman. 

Crosa-exatnined — I  was  on  a  regular  inspecting  tour ;  was 
only  told  to  take  down  the  number  of  dogs  while  inspecting 
lots ;  I  saw  only  one  dog,  a  setter,  iq  this  yard ;  the  oue  at 
Damish's  was  a  setter  also ;  it  was  in  the  yard,  not  running 
at  large,  only  in  the  lot ;  have  always  seen  it  in  the  yard ; 
don't  know  that  I  ever  knew  a  case  of  hydrophobia  here ; 
have  resided  here  since  the  war ;  have  heard  rumors  of  cases, 
but  cannot  say  if  they  were  true. 

The  city  council  offered  no  other  evidence  and  the  plain- 
tiff in  error  offered  none.  After  argument  had,  the  recorder 
decided  as  follows : 

"  There  is  no  doubt  that  the  city  has  the  right  to  impose 
special  taxes  and  collect  them  by  execution.  But  it  has 
been  decided  that  dogs  are  property,  and  the  city  has  no 
more  right  to  fine  a  citizen  for  not  paying  tax  on  his  dog 
than  on  his  horae.  To  say  that  a  man  can  be  brought  up 
here,  and  fined  or  sent  to  jail  because  he  doesn't  pay  his  dog 
tax  is  absurd.     The  city  may  take  the  dog  and  choke  it  to 
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death,  or  dispose  of  it  in  any  way  it  Beee  lit  when  found 
running  at  large,  but  it  cannot  punish  the  owner  by  a  crim- 
inal proceeding.     The  case  is  dismissed." 

Therenpon  plaintiS  in  error  was  discharged. 

On  the  sixteenth  day  of  August,  1877,  the  city  conncil 
presented  its  petition  for  certiorari  to  Hon.  Wm.  Gibson, 
jndge  of  Richmond  superior  court,  setting  out  in  the  peti- 
tion the  ordinance,  chapter,  charge,  evidence,  and  decision 
above  stated,  and  excepting  to  said  decision  as  error  on  the 
following  grounds,  to-wit: 

1.  In  deciding  that  said  ordinance  imposed  a  tax. 

2.  In  deciding  that  said  defendant  could  not  be  fined  under 
said  ordinance. 

3.  In  deciding  that  said  defendant  could  not  be  punished 
as  provided  in  said  ordinance. 

i.  In  dismissing  said  case. 

The  petition  further  set  out  "that  there  having  been  no 
conviction  in  said  case,  no  costs  have  accrued  therein ;"  and 
was  accoiDpanied  by  the  following  certificate  from  the 
recorder,  to  wit ; 

"  I,  Mathew  Sheron,  recorder  of  the  city  of  Augusta, 
hereby  certify  that  no  costs  have  accrued  in  the  foregoing 
stated  case,  there  having  been  no  conviction. 

"  Mathew  Shkron,  dtt/  Jiecorder." 
Said  petition  was  verified  by  John  M.  Meyer,  mayor  of 
the  city  of  Augusta,  and  on  the  17th  of  Angnst,  1877,  there 
was  indorsed  thereon  the  sanction  of  Judge  Gibson,  where- 
Dpon  the  writ  issned.  Notice  was  given,  and  return  made, 
"  '     '      '  ^  "  e  cause  stood  regularly  for  a  hearing 

377,  of  Richmond  snperior  court. 
November,  1877,  the  certiorari  was 
Hbson,  and  after  argument  had  was 
ing  decision,  to-wit : 
federal,  state,  or  manicipal,  organized 
pie,  when  :x  free  and  clear  expression 
leir  selected  representatives  is  made, 
udiciary  to  enforce  that  will  unless 
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violative  of  some  f  uDdameatal  principle  of  that  government, 
and  to  authorize  courts  to  disregard  it,  the  violation  should 
be  plain  and  palpable.  I  am  a  friend  to  good  dogs,  and 
believe  their  creation  not  accidental  but  designed ;  yet  many 
useless  cnrs  may  prove  a  curse,  and  if,  as  counsel  states,  we 
have  now  in  Augusta  5,000, 1  fear  in  this  time  of  great 
scarcity  of  breadstuffs  we  are  overstocked,  and  think  that  a 
sound  public  policy  may  require  their  diminution,  and  there- 
fore  sustain  this  certiorari,  and  order  the  court  below  to 
enter  judgment  for  the  dne  imposed  by  the  ordinance  of 
council.  (Signed)  Wm.  Gibson, 

Judge  Superior  Court^ 
Plaintiff  in  error  excepted  and  excepts  to  the  order  grant- 
ing, and  to  the  order  sustaining,  the  certiorari,  and  says  the 
superior  court  erred : 

1.  In  ordering  said  writ  oi  certiorari  to  issue,  it  appearing 
by  the  petition  of  said  city  council  therefor,  that  said  defend- 
ant had  in  said  recorder's  court  been  put  in  jeopardy  of  his 
liberty  upon  the  charge  hereinbefore  set  out,  and  had  upon 
trial  of  said  charge  been  fully  discharged  and  acquitted  of 
the  said  offense  alleged  against  him. 

2.  In  contravening  the  eighth  section  of  the  first  article 
of  the  constitution  of  said  state,  by  not  denying  said  petition 
for  said  certiorari. 

3.  In  ordering  said  recorder's  court  to  enter  judgment 
against  said  defendant  for  the  fine  imposed  by  said  municipal 
legislation  for  the  offense  charged  against  said  defendant  as 
aforesaid,  it  appearing  to  the  said  superior  court  bj  the 
return  of  the  said  recorder's  court  to  said  certiorari,  that  the 
cause  certified  was  a  criminal  proceeding,  and  that  said 
defendant  had  in  said  recorder's  court  been  fully  discharged 
and  acquitted  of  said  fine  and  said  offense. 

4.  In  sustaining  said  certiorari, 

5.  In  deciding  that  said  municipal  legislation  did  not  con- 
travene so  much  of  the  first  section  of  the  first  article  of  the 
constitution  of  said  state  as  provides  that  protection  to  prop- 
erty is  the  paramount  duty  of  government,  and  shall  be  im- 
partial and  complete. 
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6.  In  deciding  that  said  municipal  legislation  was  war- 
ranted by  the  charter  of  said  city  council. 

7.  In  deciding  that  said  municipal  legislation  was  not  in 
conflict  with  so  much  of  the  twenty-seventh  section  of  the 
first  article  of  the  constitution  of  said  state,  as  provides  that 
taxation  on  property  shall  be  ad  valorem  only,  and  uniform 
on  all  species  of  property  taxed. 

8.  In  deciding  that  said  municipal  legislation  was  not  in 
conflict  with  so  much  of  section  sixteen  of  article  first  of 
the  constitution  of  said  state,  as  provides  that  excessive  fines 
shall  not  be  imposed,  nor  cruel  and  unusual  punishments 
inflicted. 

9.  In  deciding  that  a  citizen  of  said  city  has  no  right  to 
have  or  keep  in  said  city  a  dog  upon  his  own  premises 
except  upon  compliance  with  such  terms  as  said  city  council 
may  see  fit  to  impose. 

10.  In  sustaining  the  constitutionality  of  said  municipal 
legislation. 

In  the  argument  before  the  supreme  court  counsel  for 
the  plaintiff  in  error  cited  charter  of  Augusta ;  acts  of  1874, 
p.  205  ;  50  Ga.,  394  ;  36  Ik,  460 ;  Code,  §§4393, 4394, 4402  ; 
constitution  of  1868,  art.  1,  §§1, 8 ;  Code,  §§4292, 4646, 2965, 
2964,  301,  803,  317  ;  25  Ga.,  311 ;  7  /J.,  422 ;  12  /*.,  404, 
(5) ;  29  /J.,  56 ;  Cooley's  0.  L.,  200,  n  ;  41  Ga,,  21 ;  1  Reeves 
His.  0.  L.,.292;  2  /J.,  21;  Crabb's  Hist,  152;  2  Bl. 
Com.,  416 ;  38  Ga.,  542  ;  Code  of  Augusta,  chap.  46,  §8,  p. 
115 ;  51  Ga.,  639 ;  1  Chit.  Pr.,  14;  Bouvier's  Die,  "offense," 
"crime" ;  1  Bish.  Cr.  L.,  366 ;  30  Ga.,  679,  682 ;  1  Cush. 
49;  3  Pick.,  462;  5  Coweu,  462;  2  Cent.  L.  J.,  563;  12 
John.,  433 ;  Cooley's  C.  L.,  198,  203,  572  et  seq.,  595,  201. 
And  counsel  for  the  city  cited  16  Ga.,  172  ;  36  76.,  460;  4 
/J.,  509;  14  /J.,  356;  42 /J.,  59?;  50  /J.,  537;  Code  of 
Augusta,  4 ;  Mar.  &  Craw.  Dig.,  136 ;  5  Ga.,  546,  566 ; 
53  lA.y  615 ;  38  16.,  546 ;  Cooley's  C.  L.,  21i,  note  ;  18  Grat., 
617;  10  Ga.,  684;  53  /J.,  594;  Cooley's  C.  L.,595;  42  N. 
H-,  1,  373;  16  Wis.,  317,589;  27  Ind.,62;  100  Mass.,  136; 
1  Am.  B.,  94;  81  Conn.,  127;  97  Mass.,  221;  Dillon  M. 
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C,  272;  4  Ga.,  514;  22  76.,  98;  acts  of  1856,  p.  215.  Of 
these  numerous  authorities,  we  have  occasion  to  apply  at 
present  only  two ;  but  as  dogs  have  not  had  their  exact  legal 
relations  adjusted  in  this  f^tate,  and  as  they  and  their  owners 
are  destined,  perhaps,  to  a  career  of  trouble  ^or  some  years 
to  come,  we  have  thought  proper  to  transcribe  all  the  cita- 
tions of  the  learned  counsel  on  both  sides,  for  the  benefit 
hereafter  of  whom  it  may  concern. 

The  accused  was  put  on  his  final  trial  before  the  appro- 
priate municipal  tribunal,  and  was  duly  tried  and  discharged. 
He  was  acquitted ;  and  it  is  not  alleged  that  his  acquittal  was 
the  result  of  any  fraud  practiced  by  him  or  by  the  recorder. 
The  police  powers  of  Augusta  have  been  delegated  to  it  by 
the  state.  If  tiie  state  chose  to  do  it,  she  might  resume 
them,  and  exercise  them  directly  through  her  ordinary  tribu- 
nals. Instead  of  empowering  the  city  of  Augusta  to  pass 
ordinances,  she  might  pass  statutes  with  like  provisions,  and 
administer  them  in  the  superior  court  of  Richmond  county, 
or  in  the  county  court.  If  the  Augusta  dogs  can  be  collared 
by  ordinance  they  could  be  collared  by  statute  ;  and  if  their 
owners  can  be  fined  for  non-compliance  with  the  ordinance, 
they  could  be  fined  for  non-compliance  with  the  statute.  To 
be  .fined,  they  would,  in  either  case,  have  to  be  tried  and 
pronounced  guilty.  It  is  clear  that  were  the  ordinances 
turned  into  statutes,  and  a  trial  had  in  the  superior  court,  on 
a  prosecution  for  not  collaring  a  dog,  an  acquittal  would  be 
an  end  of  the  case.  No  writ  of  error  in  favor  of  the  state 
would  lie  to  this  court,  whatever  errors  of  law  might  have 
been  committed  in  favor  of  the  prisoner.  7  6ra.,  422.  If 
the  trial  were  had  in  the  county  court  with  a  like  result,  it  is 
equally  clear  that  no  writ  of  certiorari  would  lie,  at  the  staters 
instance,  to  tha  superior  court.  25  &a.,  311.  In  neither  of 
the  supposed  cases  would  the  state  have  any  means  of  re- 
versing the  acquittal.  Code,  §§301,  4251.  In  municipal 
government,  no  less  than  in  more  general  government,  it  is 
the  power  of  the  state  that  acts  upon  the  citizen.  The 
state  will  not  herself,  in  her  own  direct  prosecutions,  harass 
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the  citizen  after  acquittal ;  and  certainly  she  has  not  expressly 
empowered  the  city  of  Augusta  to  do  so,  in  municipal  pros- 
ecutions. We  can  see  no  reason  for  holding  that  the  power 
ought  to  be,  or  can  be  implied.  As  the  law  now  stands,  the 
city,  like  the  state,  ipust  acquiesce  in  judgments  of  discharge 
rendered  on  final  trial  in  police  or  criminal  proceedings. 
Let  the  certiorari  be  dismissed. 
Judgment  reversed. 


Soon  V8.  Pound. 


1.  In  order  for  a  landlord  to  have  a  lien  upon  his  tenant's  crop  for  sup- 
plies, etc.,  the  landlord  must  furnish  the  articles,  and  not  merely 
become  the  tenant's  surety  for  the  price  to  some  other  person  by 
whom  they  are  sold  to  the  tenant.  The  landlord  may  furnish  them 
directly  from  his  own  stores,  or  may  order  them  from  others  on  his 
credit,  and  have  them  delivered  with  or  without  passing  through  his 
hands.  If  he  is  the  real  purchaser  for  the  tenant,  the  case  is  one 
for  a  lien,  even  though  the  joint  and  several  note  of  landlord  and 
tenant  be  given  for  the  price.  But  if  the  tenant  is  the  real  pur- 
ehaser  in  the  first  instance,  not  deriving  title  through  the  landlord, 
there  is  no  lien.  What  the  truth  of  the  matter  is,  in  its  substance 
and  reality,  is  a  question  for  the  jury. 

2.  Whether  a  judgment  is  founded  on  a  gaming  debt,  is  not  an  open 
question  to  a  creditor  who  has  a  prior  lien  if  a  lien  at  all. 

Landlord  and  tenant.  Lien.  Judgment.  Evidence. 
Before  Judge  Grice.  Houston  Superior  Court.  May 
Term,  1878. 

Scott  foreclosed  a  landlord's  lien  against  his  tenant,  Thorn- 
ton, for  provisions  furnished  with  which  to  make  a  crop  for 
the  year  1876.  The  crop  was  levied  on  and  sold,  and  a  rule 
brought  against  Norwood,  constable,  to  show  cause  why  the 
proceeds  should  not  be  paid  over  to  Scott.  He  answered 
that  he  had  in  his  hands  two  justice  court  executions  of 
prior  date,  in  favor  of  Pound,  which  claimed  the  fund.  An 
issue  was  thereupon  formed  as  to  whether  the  landlord's 
lien  or  the  justice  Qoyxrtfi.fds.y  was  entitled  to  the  fund. 
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Scott  w.  Poand. 

Scott  testified  as  follows  :  The  money  la  aontro versj  is 
the  proceeds  of  the  crop  for  the  year  1876.  Made  arrange* 
inents  with  Day  &  Gordon  for  them  to  furnish  Thornton 
provisions  to  the  amount  of  $200.00,  to  enable  him  to  make 
his  crop  in  1876.  The  two  joint  notes  of  $100.00  each  were 
given  because  required  by  them,  in  order  that  Thornton 
might  feel  his  obligation  to  pay,  but  the  agreement  was  that 
Day  &  Gordon  were  to  look  to  him.  Witness  selected  the 
meat  and  other  provisions  as  needed,  and  carried  them  to 
Thornton  on  his  (witness')  wagon.  Thornton  is  insolvent 
and  out  of  the  state.  He  agreed  to,  and  did  give  witness  a 
lien  on  his  crop  of  1876  for  the  provisions. 

He  also  proposed  to  show  that  the  basis  of  the  justice 
court  Ji.fas,  was  a  gambling  contract.  This  the  court  re- 
fused to  permit. 

Day  testified  as  follows :  In  the  spring  of  1876,  Thorn- 
ton came  to  him  to  buy  supplies  with  which  to  make  his 
crop  ;  being  insolvent,  witness  refused  to  sell  to  him,  but 
agreed  that  if  Scott  would  stand  for  him  he  should  have  the 
goods.  Scott  and  he  returned  together,  and  upon  the  credit 
of  the  former,  witness  agreed  to  let  the  latter  have  provis- 
ions to  the  amount  of  $200.00,  taking  their  joint  notes  of 
$100.00  each  therefor.  Scott  made  the  arrangement  for  the 
goods  to  be  furnished  Thornton ;  heard  nothing  about  any 
lien.  Witness  looks  to  Scott  for  payment  and  has  sued  the 
notes. 

The  jury  found  in  favor  of  the  justice  court  ^.  /as. 
Whereupon  Scott  moved  for  a  new  trial  upon  the  follow- 
ing grounds : 

1.  Because  the  court  erred  in  charging,  that  unless  Scott 
had  actually  paid  the  notes  to  Day  &  Gordon,  he  had  no  lien 
which  he  could  enforce. 

2.  Because  the  court  erred  in  refusing  to  allow  Scott  to 
show  that  the  basis  of  the  Pound  fi.fas.  was  a  gambling  debt 

The  motion  was  overruled,  and  Scott  excepted. 

0.  C.  DtJNOAN,  for  plaintiff  in  error,  cited,  Code,  §§1978, 
2753 ;  act  of  February  25th,  1875,  p.  2. 
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B.  M.  Davis  ;  W.  D.  Nottingham,  for  defendant,  cited, 
Code,  §§2723,  3593,  3577,  3828 ;  44  Ga.,  663 ;  57  /J.,  20  ; 
56 /J.,  149;  54/&.,  137,  167,  571;  55  /J.,  233;  49  /*., 
388,  506;  46  Ik,  112;  45  7  J.,  561;  55  li.,  322. 

Blbokley,  Justice. 

1.  The  lien  of  Scott,  as  landlord,  did  not  depend  upon 
whether  he  had  paid  the  notes  given  for  the  supplies,  but 
upon  whether  he  furnished  the  supplies,  and  this  was  a 
question  for  the  jury.  If  the  sale  was  by  Day  to  Thornton, 
the  tenant,  and  Scott  merely  became  Thornton's  surety  for 
the  price,  there  was  no  lien.  Was  Scott  the  real  purchaser 
from  Day  ?  The  giving  of  the  joint  notes  would  not  pre- 
vent him  from  being  so,  though  it  might  be  evidence  tend- 
ing to  show  that  he  was  not.  On  the  other  hand,  the  giving 
of  the  crop  lien  by  Thornton  to  Scott,  would  be  evidence 
tending  to  show  that  in  the  contemplation  of  the  parties 
Scott  was  the  purchaser  from  Day,  and  that  Thornton  de- 
rived his  title  through  Scott.  It  is  not  necessary  for  a  land- 
lord to  furnish  directly  from  his  own  stores  in  order  to 
make  a  case  for  a  lien.  He  may  purchase  for  his  tenant, 
and  the  articles  may  or  may  not  pass  through  his  hands  on 
their  way  to  the  tenant.  The  details  in  the  mode  of  delivery 
would  be  quite  immaterial,  except  as  throwing  light  on  the 
substance  of  the  transaction. 

2.  If  Scott  had  a  lien  it  had  priority  over  the  competing 
judgments,  no  matter  whether  they  were  founded  on  a 
gaming  debt  or  not.  If  he  had  no  lien,  he  was  in  no  con- 
dition to  carry  on  any  contest  with  those  judgments  upon  a 
money  rule  against  the  constable.  The  debt  for  which  he 
claimed  a  lien  was  not  in  judgment,  otherwise  than  by  a 
foreclosure  of  the  supposed  lien.  There  was  no  error  in 
excluding  the  proposed  evidence,  but  the  part  of  the  charge 
of  the  court  excepted  to  was  erroneous. 

Judgment  reversed. 
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Crombley  vs.  The  State. 

Crdmbley  v8.  The  State  of  Georgia. 

1.  Where  the  verdict  is  for  a  minor  offense  included  in  the  offense 
charged,  (as  for  an  assault,  when  the  offense  charged  was  shooting 
at  another,)  errors  which  relate  exclusively  to  the  higher  offense, 
and  which  could  not  have  prejudiced  the  prisoner  in  respect  to  the 
minor  offense,  are  immaterial  on  a  motion  for  a  new  trial. 

2.  To  shoot  at  another  with  a  gun  at  the  distance  of  twenty  steps,  is 
an  assault,  even  if  the  gun  be  loaded  with  powder  only. 

8.  An  engineer,  while  running  a  train  upon  a  railroad,  was  shot  at  by  the 
prisoner,  who  was  standing  on  the  side  of  the  road,  about  twenty  steps 
from  the  engineer.  The  latter  dodged  when  the  gun  fired,  and  was  not 
hit.  No  shot  struck  the  cab  or  the  engine,  and  it  did  not  appear 
with  certainty  whether  the  gun  contained  anything  but  powder  or 
not.  The  jury  found  the  prisoner  guilty  of  an  assault.  The  verdict 
was  warranted  by  the  evidence,  and  was  not  contrary  to  law. 

Criminal  law.  New  trial.  Shooting  at  another.  Before 
Judge  Babtlett.  Wilkinson  Superior  Court.  April  Term, 
1878. 

Crumbley  was  placed  on  trial  for  the  offense  of  shooting 
at  another.  He  pleaded  not  guilty.  The  evidence  disclosed 
that  on  the  evening  of  December  25th,  1877,  as  the  passen- 
ger train  on  the  Central  Bailroad  wan  approaching  station 
No.  16,  the  defendant  was  standing,  with  three  companions, 
about  twenty  steps  from  the  track,  having  with  him  his  shot- 
gun ;  that  when  the  train  came  within  hearing,  the  defendant 
fired  off  his  gun,  commenced  reloading,  and  as  the  train 
passed  where  he  was  standing,  he  fired  at  the  engineer,  who 
simultaneously  dodged ;  that  no  shot  were  heard,  nor  were 
there  any  signs  where  they  had  struck  the  engine. 

In  defendant's  statement  he  asserted  that  he  re-loaded 
with  powder  only,  and  fired  in  order  "to  have  a  little  fun 
out  of  the  engineer."  No  witness  testified  that  defendant 
placed  shot  in  his  gun ;  none  saw  any. 

The  jury  found  the  defendant  guilty  of  an  assault,  and 
recommended  him  to  the  mercy  of  the  court. 

He  moved  for  a  new  trial  upon  the  following  grounds, 
to- wit : 

1.  Because  the  court  erred  in  refusing  to  charge  as  fol- 
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lows :  "  That  it  is  a  material  matter  whether  the  gun  was 
loaded  or  not,  and  how  loaded,  under  an  indictment  for 
shooting  at  another.  To  shoot  at  implies  an  aim  and  intent 
to  hit,  and  therefore  the  nature  of  the  load  is  important  in 
judging  of  this  intent. 

*'  That  if  the  jury  believe  from  the  evidence  that  the  gun 
used  by  the  defendant  was  charged  with  powder  only,  and 
wa«  not  near  enough  to  the  person  shot  at,  at  the  time  of  the 
shooting,  for  the  powder  in  the  charge  to  have  done  him 
a  violent  injury,  if  it  had  hit  him,  and  that  the  defendant 
did  not  intend  to  commit  a  violent  injury  upon  the  person 
shot  at,  then,  under  the  law,  the  defendant  would  not  be 
guilty  of  an  assault,  and  the  jury  should  so  find." 

2.  Because  the  court  erred  in  charging  as  follows: 
"  Whether  the  gun  was  loaded  with  shot  or  not,  is  not  an  is- 
suable fact  in  this  case.  The  burden  of  proof  is  on  the  de- 
fendant to  show  that  the  gun  was  not  loaded  with  shot. 

"But  if  the  jury  should  find  that  the  defendant  is  not 
guilty  of  the  offense  of  shooting  at  another,  ther  inquire  if 
he  is  guilty  of  any  other  offense  of  a  lower  grade  foi-  which 
he  may  be  convicted  under  this  indictment.  Is  he  guilty 
of  an  assault?  An  assault  is  defined  to  be  an  attempt  to 
commit  a  violent  injury  upon  the  person  of  another.  The 
firing  of  a  gun  loaded  with  powder  is,  under  the  law,  an 
assault.  So,  if  the  jury  believe  from  tlie  evidence  that  the 
defendant  fired  a  gun  charged  with  gun-powder  at  the 
prosecutor,  then,  under  the  law,  it  is  an  assault,  and  the  jury 
may  so  find  by  their  verdict." 

3.  Because  the  verdict  is  contrary  to  law  and  evidence. 
The  motion  was  overruled,  and  the  defendant  excepted. 

Bower  &  Boweb  ;  J.  W.  Lindsey,  for  plaintiff  in  error, 
cited  28  (?a.,395;  44/*.,  638;  11  /J.,  286;  15  /J.,  277; 
17  Ih.,  498 ;  24  lb.,  505 ;  30  /J.,  361 ;  38  75.,  252 ;  Code, 
715,  4357. 


J.  W.  Preston,  solicitor-general,  by  C.  J.  Harris,  for  the 
state. 
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Turner  t».  Bell  tt  at* 

Bleckley,  Justice. 

1.  As  the  prisoner  was  found  guilty  of  an  assault,  and  not 
of  the  offense  of  shooting  at  another,  we  need  not,  and  will 
not,  examine  the  points  made,  further  than  to  see  that  there 
was  no  error  in  so  far  as  the  element  of  assault  was  con- 
cerned. The  higher  offense  was  ignored  by  the  finding,  and 
that  put  it  out  of  view  in  ruling  upon  the  motion  for  a  new 
trial,  there  being  no  certain  evidence  that  the  gun  was  dan- 
gerously loaded. 

2,  3.  There  is  no  dispute  that  the  gun  was  loaded  with 
powder,  and  that  the  prisoner  fired  at  the  engineer,  at  the 
distance  of  about  twenty  steps.  Grant  that  it  was  done  only 
"  to  have  a  little  fun  out  of  the  engineer,"  in  the  merry 
season  of  Christmas,  it  was  an  assault.  The  engineer  was 
not  one  of  the  revellers,  but  was  engaged  in  the  earnest  and 
responsible  vocation  of  running  a  locomotive  and  train  upon 
a  railroad.  He  had  a  right  to  pass  on  his  way  without  being 
shot  at  from  the  roadside.  It  is  not  pretended  that  he 
knew  with  what  the  gun  was  charged,  or  for  what  purpose 
it  was  presented  at  him  and  fired.  Those  who  shoot  at 
their  friends  for  amusement  ought  to  warn  them  first  that 
it  is  mere  sport,  and  that  there  is  no  danger.  Fun  is  rather 
too  energetic,  even  for  Christmas  times,  when  it  looks  like 
a  disposition  to  indulge  in  a  little  free  and  easy  homicide. 
Shooting  powder-guns  at  a  man  as  a  practical  joke  ifi  among 
the  forbidden  sports. 

Judgment  affirmed. 


Tankeb  v8,  Bbll  et  al. 

Though  the  vendee  of  land,  at  the  same  time  the  conveyance  to  him 
is  executed,  mortgages  the  land  to  the  vendor  to  secure  the  purchase 
money,  and  the  mortgage  is  duly  recorded  at  once,  the  vendee,  hav- 
ing an  absolute  deed  of  conveyance,  is  the  owner,  within  the  mean- 
ing of  the  lien  laws  of  this  state  ;  and  in  the  distribution  of  the 
proceeds  of  a  judicial  sale  of  the  land,  including  improvements 
erected  thereon  with  materials  furnished  to  such  owner  by  a  third 
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person  without  actual  notice  of  the  prior  mortgage,  the  lien  of  the 
mortgage  is  postponed  to  tlie  lien  of  the  material  man,  the  latter 
lien  having  tieen  recorded  and  aued  to  Judgment  in  due  time  and 


Tender  and  pnrcliaBer.  Mortgage.  Lien.  Before 
Judge  HiLLYKE.     Fnlton  Superior  Court,    April  Term, 

J  878. 

This  was  a  coDteet  upon  a  money  rule  in  favor  of  Tanner 
against  the  sheriff,  requiring  him  to  sbow  cause  why  he 
should  not  pay  over  certain  funds  in  hie  hands,  the  proceeds 
of  property  of  Pollock,  trostee,  sold  under  execution. 
Tanner  held  a  mortgage  fi.  fa.,  and  Bell  and  Jennings  & 
Ashley,  executions  based  on  the  foreclosure  of  liens  of 
material-men.  The  facts  upon  which  the  case  tarued  are 
sufficiently  indicated  in  the  above  head-note. 

Jadge  Hillyer  gave  preference  to  the  liens  of  the  mate- 
rial-men, and  Tanner  excepted. 

G.  A.  HowBLL,  for  plaintiffs  in  error,  cited,  acts  of  1873, 
p.  42,  §§1,  2,  7,  19  &  20  ;  2J  Oa.,  408  ;  Phillips  on  Mec. 
Den8,^2a5,  245,246;13Wis.,277;nTex.,597;25Tex., 
629  ;  20  HI.,  53 ;  6  Mich.,  402 ;  50  Penn.,  358  ;  36  /J.,  247  ; 
69  II.,  471 ;  4  Ih.,  126  ;  20  N.  J.  Eq.,  13  ;  5  Cal.,  511 ;  4 
Nev.,  31 ;  6  Minn.,  402 ;  5  Ark.,  217 ;  11  ffa.,  45  ;  19  11., 
591 ;  39  Mo.,  170. 

Kbinhakdt  &  Hooks;  Frank  A.  Abnold,  for  defendants, 
1994,3654;  14  Ga.,  156;  52  Ih., 
'*.,  24;  42 /J.,  435. 


Dode  gives  the  liens  (among  others) 
aeaerted  iu  this  case :  and  the  next 
ak  as  follows  ;  "Said  liens  specified 
1  shall  be  inferior  to  liens  for  taxes, 
al  liens  of  laborers,  to  the  general 
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lien  of  landlords  for  rent,  when  reduced  to  execution  and 
levied,  to  claims  for  purchase  money  due  persons  who  have 
only  given  bonds  for  titles,  and  to  other  general  liens,  when 
actual  notice  of  such  general  lien  of  landlords  and  others 
has  been  communicated  before  the  work  was  done  or  mate- 
rials furnished  ;  but  the  said  liens  provided  for  in  said  pre- 
ceding section  shall  be  superior  to  all  other  liens  not  herein 
excepted."  Now  a  mortgage  lien  for  the  purchase  money, 
where  a  conveyance  and  not  a  mere  bond  for  titles,  has  been 
executed  by  the  vendor,  is  certainly  one  of  the  "other  liens 
not  herein  excepted."  It  follows  that  such  mortgage  lien 
must  yield. 

Judgment  affirmed. 


The  Atlanta  &  West  Point  Eailboad  Company  vs,  Webb. 

A  fireman,  or  wood-passer,  having  been  killed  while  engaged  in  his 
business  on  the  train,  and  his  death  having  resulted  from  striking 
his  head  against  some  part  of  the  fixtures  of  a  water-tank  sit- 
uated on  the  roadside— most  probably  against  an  iron  pipe  pro- 
jecting from  the  tank  and  reaching  within  a  short  distance  of  the 
train — his  widow  cannot  recover  of  the  railroad  company  damages 
for  the  homicide,  if  her  husband,  though  the  pipe  projected  too  far, 
could  have  passed  it  in  safety  by  using  due  diligence  on  his  part  in 
the  manner  of  prosecuting  the  business  in  which  he  was  engaged. 
If  his  own  negligence  contributed  substantially  to  the  injury,  there 
can  be  no  recovery ;  the  doctrine  of  apportionment  of  damages  on 
account  of  contributory  negligence  not  applying  in  such  a  case, 
but  the  principle  of  section  of  the  Code  3036  being  applicable; 
which  section  demands  that  the  employee  shall  be  free  from  fault 
or  negligence. 

Railroads.  Negligence.  Master  and  servant.  Before 
Judge  Clabk.     Fulton  Superior  Court.     April  Term,  1S78. 

Mrs.  Webb  recovered  a  verdict  against  the  railroad  com- 
pany for  $3,141.33,  damages  resulting  from  the  homicide 
of  her  husband,  who  was  an  employee  of  the  company. 
The  facts,  so  far  as  material,  appear  in  the  head-note.     The 
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defendant  moved  for  a  new  trial  upon  the  following,  among 
other  gronnde : 

The  coart  wu  reqaested  hj  defendant's  coaneel  to  charge 
the  jury,  that  if  Webb  wa«  killed  by  the  carelessness  or 
negligence  of  the  defendant  or  its  agents,  snch  as  is  charged 
in  the  declaration,  still,  if  Webb  was  gailty  of  some  degree, 
(a  slight  degree  will  do,)  bnt  of  some  degree  of  actual,  real 
blame  and  fanlt,  plaintiff  canrot  recover,  if,  at  the  time,  be 
was  an  employee  of  the  company  engaged  in  the  perform- 
ance of  the  company's  work.  The  court  refused  so  to 
chaise,  but  on  the  contrary,  on  that  subject,  instmcted  the 
jury  as  follows: 

"Yon  must  then  be  satisfied  that  the  cause  of  Webb's 
death  was  an  act  of  negligence  on  the  part  of  the  company. 
To  this  extent  his  position  as  an  employee  may  be  consid- 
ered, because  if  the  company  was  not  negligent  in  patting 
this  projectile  there,  on  the  water-tank,  then  the  plaintiff 
would  not  be  entitled  to  recover  on  account  of  the  death  of 
her  husband.  Negligence  is  a  question  of  fact  for  your 
consideration,  according  to  the  decieions  of  our  supreme 
conrt.  The  circnit  jndge  ie  a  cypher  when  he  comes  to 
chaise  the  jnry  upon  that  subject.  It  has  frequently  de- 
termined that  negligence  is  exclneively  a  question  of 
Atct  for  the  jnry.  Now,  upon  that  qnestion  of  negligence, 
ae  it  respects  this  water-tank  and  the  projectile  to  it,  you 
are  to  determine  whether  it  was  a  negligent  act  by  the 
company.  If  you  determine  that  it  was  not,  then  this  man 
who  was  injured,  being  an  employee,  wonld  not  be  entitled 
to  recover.    But  if  you  believe,  from  the  evidence,  that 

1.1.; _-*  .« "-;ence  by  the  company,  you   may 

whether  the  plaintiff,  on  account 
uaband,  is  entitled  to  recover, 
negligence  by  the  company,  and 
on  the  part  of  Webb,  (and  upon 
1  you  are  the  judges,  as  on  the 
or  what  yon  believe  he  did,  from 
<r  you  to  say  whether  it  was  an  act 
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of  negligence  he  did  or  not),  if  you  determine  that  the 
company  was  negligent,  and  that  he  was  not  negligent,  hifl 
widow  would  be  entitled  to  recover  from  the  company  the 
full  amount  and  measure  of  damages,  with  regard  to  which 
I  will  charge  you  hereafter. 

"  But  if  you  find  that  he  was  negligent  as  well  as  the 
company,  then  you  will  apportion  the  damages ;  you  will 
lessen  the  damages  in  his  behalf ;  that  is,  in  his  widow's 
behalf  on  this  account,  to  the  extent  of  this  proportion  of 
his  negligence. 

**  For  instance,  if  you  find  that  his  widow  is  entitled  to 
$300,  $200,  %\i)0 per  annum^  if  you  find  that  he  was  equally 
negligent,  find  half  of  that  amount ;  if  you  find  that  he 
was  one-quarter  negligent,  take  three-quarters  of  that 
amount.  You  will  understand  that  in  proportion  as  the 
negligence  is — the  proportion  of  negligence  ascribed  to 
Webb — you  will  assess  it  accordingly.  If  three-quarters, 
you  will  allow  the  widow  one-quarter;  if  one-quarter,  you 
will  allow  the  widow  three-quarters. 

"  Her  right  to  recover  depends  upon  his  right ;  she  is  to 
be  governed  by  his  conduct,  as  if  he  were  in  life,  and  if 
the  case  is  one  in  which  he  could  not  recover,  she  would 
not  bo  entitled  to  recover.  On  the  other  hand,  if  he  would 
be  entitled  to  recover  on  suit  brought  by  him,  (supposing 
he  had  broken  a  limb  and  was  in  life,)  she  would  be  entitled 
to  recover  for  herself  such  an  amount  as  was  necessary 
for  her  support." 

The  court  erred  in  refusing  to  charge  as  requested,  and 
in  charging  as  it  did  as  to  the  apportionment  of  damages  in 
case  Webb  was  also  negligent  as  well  as  the  defendant,  be 
cause  contributory  negligence  by  Webb  would  bar  a  recov- 
ery by  his  widow  in  this  case. 

'The  motion  was  overruled  and  defendant  excepted. 

Judge  HiLLYEB  being  disqualified,  the  Hon.  Righabd  H. 
CLioiK,  judge  of  the  city  court  of  Atlanta,  presided  in  his 
place. 
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N.  J.  Hammond,  for  plaintiff  in  error,  cited  54  Ga,^  509 
511 ;  15  lb.,  258 ;  19  lb.,  335. 

P.  L.  Mtoatt;  S.  B.  Spenckk,  for  defendant,  cited  Code 
§§  2202,  2083,  3033,  3034,  3036  ;  30  Ga.,  146 ;  54  /*.,  511; 
56  Ib.j  586 ;  58  lb.,  107 ;  38  /J.,  304. 

Bleckley,  Justice. 

Corporations  conduct  all  their  business  by  means  of  offi 
cers,  agents  and  servants.  In  a  broad  sense,  they  are  all 
employees  of  the  corporation.  The  location  and  arrange- 
ment of  a  water-tank,  and  the  keeping  of  it  in  proper  con- 
dition, must  depend  upon  the  skill  and  diligence  of  one  or 
more  of  such  employees.  The  corporation  being  an  artifi- 
cial, imaginary  person,  cannot,  in  point  of  fact,  be  negligent 
except  by  and  through  the  natural  persons  who  undertake 
to  serve  it.  Their  negligence  is  imputed  to  it  by  law,  and 
it  is  made  responsible  therefor,  generally,  just  as  a  natural 
person  is  for  his  own  negligence.  It  is  an  established  rule, 
however,  under  section  3036  of  the  Code,  that  for  an  em- 
ployee of  a  railroad  company  to  recover  for  damages  caused 
by  another  employee,  the  person  injured  must  have  been 
without  fault  or  negligence  on  his  part.  This  means,  of 
course,  that  recovery  is  thus  conditional  where  the  injury 
was  received  whilst  the  servant  was  engaged,  at  the  time,  in 
the  work  for  which  he  was  employed.  If  upon  the  train 
as  a  mere  passenger,  and  having  no  work  to  attend  to  for 
the  company  on  the  train,  he  would  be  upon  the  footing 
of  any  other  passenger.  53  Ga.,  12..  In  the  present  case, 
the  deceased  when  killed,  was  a  fireman  or  wood-passer  for 
the  company,  and  was  in  the  active  prosecution  of  his  bus- 
mess.  It  was,  at  the  moment,  important  to  the  company, 
and  perhaps  also  to  the  public,  to  have  the  full  measure  of 
care  and  diligence  at  his  hands  to  which  he  was  bound. 
The  company,  especially,  was  entitled  to  have  him  take  due 
care  of  himself.  If  he  idly  and  unnecessarily  exposed  his 
person  by  leaning  beyond  the  line  of  the  engine  and  cars, 
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and  was  thereby  thrown  against  the  water-tank,  or  the  pipe 
which  projected  therefrom,  when  he  conld  have  passed  in 
safety  by  using  proper  care  and  diligence  in  his  business,  he 
was  at  fault,  and  his  widow  cannot  recover.  If  he  was  volun- 
tarily out  of  his  proper  place  or  position,  when  he  might  and 
ought  to  have  remained  in  it,  and  was  killed  in  consequence, 
there  can  be  no  recovery ;  for  the  case  is  not  one  for  the 
apportionment  of  damages  on  the  doctrine  of  contributory 
negligence.  The  plaintiff  ought  to  recover  full  damages  or 
none  at  all.  If  her  husband  was  free  from  fault  or  negli- 
gence, the  jury  should  award  her  full  damages ;  but  if  his 
own  fault  or  negligence  contributed  to  the  calamity,  she  is 
without  remedy. 
Judgment  reversed. 


Ebnnbv  v8.  The  Central  Bailboad. 

1.  This  case,  while  differing  in  its  facts  from  The  GenirtU  Bailroad 
t».  Kenney,  58  Oa.,  485,  involves  similar  legal  principles,  and  in 
its  main  features  is  controlled  by  that  authority. 

2.  As  the  plaintiff  was  an  employee  of  the  defendant  when  the  physical 
injury  sued  for  was  sustained,  and  was  directly  connected  with  the 
running  of  the  hand-car  by  which  ho  was  injured,  being  in  the  im- 
mediate and  sole  command  of  the  car  and  of  his  co-employee  by 
whom  the  crank  was  turned,  his  own  negligence  was  a  question  in 
the  case,  and  the  facts  testified  to  by  himself  were  such  as  to  render 
that  question  a  necessary  topic  for  the  court  to  deal  with  in  charg- 
ing the  jury. 

3.  Any  substantial  fault  of  an  employee,  however  slight,  which  con- 
tributed to  the  injury  for  which  he  sues,  will  defeat  his  action.  To 
recover,  he  must  have  been  blameless. 

4.  Evidence  favorable  to  the  defendant  will  be  no  less  effective  in  his 
behalf  for  being  introduced  by  the  plaintiff,  and  thus  coming  before 
the  jury  as  a  part  of  the  plaintiff *s  case. 

5.  When  a  party  is  a  witness  for  himself,  his  interrat  may  be  considered 
in  valuing  his  evidence,  even  if  he  is  unimpeached  and  uncontra- 
dicted. He  may  not  be  equally  credible  in  all  parts  of  his  narrative, 
and  the  fact  of  his  interest  may  be  serviceable  in  distinguishing  the 
less  credible  from  the  more  credible  particulars.  His  interest  goes 
to  his  credit,  and  may  or  may  not  affect  it,  the  juiy  in  each  instance 
judging  for  themselves,  whether  it  does  so  or  not,  and  also  to  what 
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extent,  just  as  it  is  their  province  to  do  in  respect  to  all  witnesses 
who  testify  under  any  special  influence  or  bias  whatsoever. 
6.  The  verdict  was  Justified  by  the  law  and  the  evidence,  and  there 
was  no  material  error  in  the  charge  of  the  court,  the  whole  charge 
being  construed  together. 

Kailroads.  Master  and  servant.  Evidence.  Witness. 
New  trial.  Before  Judge  Hilltbr.  Clayton  Superior 
Court    March  Term,  1878. 

Kenney  brought  case  against  the  Central  Eaih'oad  for 
$25,000.00,  alleging  as  follows :  On  January  7, 1874,  plaiu- 
tiflE  was  in  the  employ  of  defendant  as  a  section-master  on 
its  road.  He  had  been  furnished  by  defendant  with  a  truck 
or  hand-car  for  the  purpose  of  transporting  tools,  himself 
and  the  hands  under  his  charge,  from  place  to  place  along 
his  section,  as  occasion  and  security  might  require,  to  work 
on  the  road.  Whilst  this  car  was  being  run  along  said  sec- 
tion by  one  Parks,  an  employee  of  defendant,  plaintiflE  was 
thrown  therefrom  and  run  over.  This  resulted  from  said 
Parks  being  caught  in  the  crank  and  thrown  forward  against 
plaintiff,  thereby  knocking  him  off.  Parks  negligently, 
and  without  fault  on  the  part  of  plaintiff,  suffered  himself 
to  be  thus  caught  and  thrown  against  him. 

Here  follows  a  statement  of  the  injuries  sustained. 

The  defendant  pleaded  the  general  issue. 

The  evidence,  so  far  as  material,  presented  the  following 
facts: 

Kenney  was  overseer  of  a  section  of  defendant's  track. 
On  January  7,  1874,  after  finishing  a  day's  work  at  Forest's 
station,  he,  with  three  other  hands,  started  towards  Mor- 
row's station  on  a  crank  car.  He  had  full  and  complete 
charge  of  the  car  and  the  hands  thereon.  Parks,  a  negro, 
was  propelling  the  car  by  turning  the  crank.     Kenney  was 

seated  in  front  with  his  back  towards  Parks,  where  he  could 
see  the  track  and  look  out  for  obstacles.  The  crank  caught 
the  latter  in  some  way,  probably  by  the  coat,  and  threw 
him  violently  against  Kenney,  knocking  him  off  in  front  of 
the  car.    He  was  consequently  run  over  and  injured.  Ken- 
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ney  considered  it  dangerous  to  turn  the  crank  with  his  coat 
on,  and  hence  always  removed  it  whether  the  weather  was 
hot  or  cold.  Parks,  however,  on  this  occasion  had  his  coat 
on.  The  car  was  running  down  grade,  being  propelled  at 
the  speed  of  about  six  miles  per  hour,  considered  ^^ther 
fast,  though  there  were  no  orders  as  to  the  speed  to  be  ob- 
served. The  car  was  tu)  ned  over  to  Kenney  by  Reed,  the 
supervisor  of  the  road,  and  had  been  in  his  use  for  about  six 
months.  When  it  was  turned  over  to  him  the  machinery 
for  propelling  it  was  all  at  the  rear  end,  with  a  box  in  which 
to  deposit  tools,  and  upon  which  to  sit.  Kenney  made  a 
platform -by  adding  strips  to  the  rear  end,  thus  enabling 
him  to  have  the  car  run  backwards  and  to  sit  in  front  in- 
stead of  behind  the  crank.  The  car  was  being  so  run,  and 
he  was  thus  seated  when  he  was  hurt.  He  stated  that  ic 
was  usual  to  run  the  car  either  backwards  or  forwards,  and 
that  he  considered  the  way  it  was  being  run  the  safer, 
though  he  gave  no  reason  for  his  opinion.  Had  he  been 
behind  the  crank  instead  of  in  front,  it  would  have  been 
impossible  for  him  to  have  been  knocked  off  in  the  manner 
that  he  was,  in  front  of  the  car.  He  had  been  running  the 
car  in  this  way  for  about  two  months,  and  did  not  consider 
it  unsafe. 

The  jury  found  for  the  defendant.  The  plaintiff  moved 
for  a  new  trial  upon  the  following  grounds : 

1.  Because  the  court  erred  in  charging  each  of  the  fol- 
lowing rules  of  law : 

a.  "  No  person  shall  recover  damages  from  a  railixxad 
company  for  injury  to  himself  or  his  property  where  the 
same  is  done  by  his  consent,  or  is  caused  by  his  own  negli- 
gence. 

J.  "  If  the  plaintiff,  by  ordinary  care,  could  have  avoided 
the  consequences  to  himself  caused  by  the  defendant's  neg- 
ligence, he  is  not  entitled  to  recover. 

0.  "A  carrier  of  passengers  is  bound  also  to  extraordinary 
diligence  on  behalf  of  himself  and  his  agents,  to  protect  the 
lives  and  persons  of  his  passengers.    But  be  is  not  liable 
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for  iDJuries  to  the  person  after  having  used  Buch  diligence. 

d.  '^  Whatever  care  and  diligence  the  plaintiff  may  have 
used  in  the  alteration  or  construction  of  the  car,  and  the 
manner  of  using  it,  would  be  to  the  credit  of  the  railroad 
company  as  well  as  of  himself,  and  whatever  mistake  or 
fault  or  negligence,  if  any,  he  may  have  been  guilty  of  in 
the  same  respect,  would  be  chargeable  to  him  as  well  as  to 
his  employer. 

e,  ^'  If  he  altered  the  car  to  his  own  satisfaction,  and  if 
he  was  content  with  the  use  made  of  it,  and  with  the  direc- 
tion and  speed  in  which  it  was  moved,  he  can  make  no  right- 
ful complaint  for  injuries,  if  such  there  be,  caused  by  such 
alteration,  use,  direction  or  speed. 

y.  "  It  was  the  duty  of  plaintiff  to  exercise  ordinary  dili- 
gence in  the  use  of  the  car,  and  in  giving  proper  and  pnident 
direction  to  those  under  his  authority,  and  to  see  to  it  that 
they  did  their  duty  properly  so  far  as  he  had  power  over 
them,  and  if  in  any  respect  as  to  which  he  had  not  such 
authority,  danger  arose,  it  would  be  his  duty  to  use  ordinary 
diligence  in  keeping  out  of  the  way  of  such  danger,  and  if 
he  failed  to  exercise  such  diligence,  and  was  thereby  in- 
jured, he  would  be  barred  of  any  recovery. 

ff.  "Any  degree  of  fault,  though  slight,  that  is  yet  sub- 
stantial and  appreciable  on  the  part  of  the  plaintiff,  would 
be  suflBcient  to  bar  any  recovery. 

A.  "  In  this  case,  if  you  find  that  the  plaintiff  was  in 
charge  of  a  hand-car,  and  of  the  men  working  it,  and  was 
injured  by  the  running  of  that  car,  the  burden  of  proof 
would  be  on  the  plaintiff  to  show  either  that  he  was  not  to 
blame  or  that  the  company  was. 

i,  "  But  in  attempting  to  show  that  the  fault  was  with 
another  employee,  or  even  if  he  does  show  that  the  fault 
was  with  another  employee,  if,  in  doing  so,  he  also  shows 
that  he,  himself,  was  likewise  in  fault  or  negligent,  he  can- 
not recover.  Or,  if  in  attempting  to  show,  or  in  showing, 
that  he  was  without  fault,  he  shows  that  the  company  was 
also  without  fault,  he  cannot  recover. 
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j.  "Any  evidence,  if  such  there  be  prodaced  from  the 
plalntifiPs  witnesses,  which  makes  in  favor  of  the  defendant, 
the  defendant  may  invoke  and  rely  upon  just  as  mnch  as  if 
produced  by  itself. 

k.  "  If  a  party  be  a  witneas  in  his  own  case,  his  interest 
goes  to  the  question  of  his  credibility,  of  which  the  jury  are 
to  judge.  You  will  take  the  witnesses  and  judge  of  them, 
the  manner  in  which  they  testify,  the  matter  of  their  testi- 
mony, what  consideration  is  to  be  given  to  it,  and  out  of  it 
elucidate  the  truth." 

2.  Because  the  court  erred  in  reading  to  the  jury  §3033, 
the  first  clause  of  §3034,  the  first  clause  of  §2972,  and  §§2067, 
2083  and  3036  of  the  Code  connectedly,  without  comment, 
discrimination  or  explanation. 

3.  Because  the  verdict  was  contrary  to  law,  evidence,  jus- 
tice, equity  and  the  charge  of  the  court. 

The  motion  was  overruled,  and  the  plaintiff  excepted. 

E.  W.  Beck  ;  P.  L.  Mynatt  ;  W.  A.  Tiowee,  for  plaintiff 
in  error,  cited  36  Ga.,  379,  686  ;  58  /J.,  190 ;  67  lb.,  81 ; 
49  75.,  100,  832 ;  50  7  J.,  203 ;  56  7ft.,  586 ;  37  7  J.,  605 ;  47 
7  J.,  75,  24;  46  7J.,  308;  45  7J.,  108;  51  76.,  250;  55  7J., 
288 ;  29  7  J.,  266. 

A.  R.  Lawton  ;  Spebr  &  Stewart  ;  Watbbson  &  Stew- 
art, for  defendant,  cited  as  follows :  Employee  must  be 
blameless,  Code,  §2972;  18  Ga.,  679;  19  7ft.,  447;  27  76., 
358;  54  76.,  509;  56  76.,  586;  58  76.,  486;  53  76.,  630; 
59  76.,  436.  Evidence  to  sustain  verdict,  27  Ga.,  113 ;  39 
76.,  365  ;  42  76.,  146  ;  44  76.,  224 ;  41  76 ,  130,  289.  Neg- 
ligence question  for  jury,  61  Ga.j  682.  Immaterial  error 
no  ground  for  new  trial,  39  Ga.,  119;  36  76.,  615  ;  32  76., 
303 ;  30  76.,  968 ;  29  76.,  134 ;  28  76.,  25  ;  26  76.,  637;  25 
76.,  479  ;  45  76.,  190,  520 ;  46  76.,  80  ;  83  76.,  175,  207 ; 
42  76.,  244,  306  ;  44  76.,  18 ;  46  76.,  221 ;  41  76.,  130, 289 ; 
57  76.,  117  ;  36  76.,  669  ;  43  76.,  282. 
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Blboklet,  Jnfltiee. 

After  our  careful  ruling  in  the  Central  Railroad  <&  Bank- 
ing  Company  vs,  Kenney^  58  Ga,^  485,  we  need  not  discuss 
such  a  case  as  the  present,  which  involves  legal  principles 
similar  to  those  which  were  decided  in  that  case,  and,  in  its 
main  features,  is  controlled  by  that  authority.  The  com- 
mander of  a  hand  car  ought  to  see  to  it  that  the  employees 
under  his  orders  do  their  duty.  If  they  cannot  safely  work 
with  coats  on,  he  should  require  them  to  take  their  coats 
off.  If  they  move  the  car  at  too  high  a  speed,  he  should 
interpose  promptly,  and  prevent  it.  If  the  car  is  not  in  a 
condition  to  be  run  safely,  he  should  not  have  it  run  at  all. 
He  stands  to  the  company  in  a  relation  of  trust,  and  should 
be  faithful  to  its  interest  as  well  as  his  own  safety.  A  most 
important  part  of  his  duty  is  to  supervise  the  employees 
who  are  placed  under  him. 

Judgment  affirmed. 


Falk  &  Company  va,  Bothschild. 

1.  In  a  sui*;  against  the  indorser  of  a  promissory  note  payable  at  a 
chartered  bank,  proof  of  notice  of  non-payment  is  a  part  of  the 
plaintiff's  case,  and  is  a  condition  precedent  to  recovery,  whatever 
may  be  the  defendant's  plea,  or  even  if  there  is  no  plea.  18  Oa,, 
518;  Code,  §2781. 

2.  A  national  bank  is  a  chartered  bank  within  the  meaning  of  section 
of  the  Code  2781,  on  the  subject  of  notice  and  protest. 

8.  The  court  did  not  err  in  ordering  a  non-suit. 

Indorsement.  Promisory  notes.  Banks.  Non-suit. 
Before  Judge  Tompkins.  Mcintosh  Superior  Court.  Oc- 
tober Terra,  1877. 

Falk  &  Company  brought  complaint  against  Eva  Roths- 
child as  maker,  and  Henry  Rothschild  as  indorser,  of  two 
promisory  notes,  one  payable  at  the  Merchants'  National 
Bank  of  Savannah,  and  the  other  at  the  Southern  Bank  of 
the  State  of  Georgia.    Across  the  face  of  each  note  was 
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written,  "Noted  and  protested  for  non-payment.  August 
9th,  1871.  (Signed)  Jno.  L.  Hammond,  Notary  PMicr 
The  defendant  pleaded  non  est  factum. 

The  plaintiffs  proved  the  execution  and  indorsement  of 
the  notes,  introduced  the  same  in  evidence  and  closed. 
Henry  Rothschild  moved  a  non-suit  upon  the  ground  that 
no  notice  of  non-payment  or  of  protest  to  him  was  shown. 

The  plaintiffs  then  offered  to  prove  the  handwriting  of 
John  L.  Hammond,  which  appeared  on  the  face  of  the 
notes.  The  court  stated  that  it  would  consider  such  proof 
in,  but  would  nevertheless  grant  the  non-suit,  and  so  did  as 
to  the  indorser.     To  this  plaintiffs  excepted. 

A.  P.  &  S.  B.  Adams,  for  plaintiffs  in  error,  cited  15  Ga,^ 
197;  acts  of  1826,  p.  38 ;  1  Chitty's  Pl'gs,  pp.  222-'3;  3 
Ga.,  185,  192 ;  56  /J.,  200 ;  55  11.,  236. 

R.  E.  Lester,  for  defendant,  cited  34  Ga.,  435;  30  lb., 
32;  15/6.,  197;  Code,  §2774;  1  Par.  Notes  &  Bills,  293; 
2  Wheat.,  66 ;  Code,  §§1950,  2774,  2781 ;  26  Ga.,  241 ;  19 
/J.,  305,  310;  41  76.,  614;  46 /J.,  491 ;  9  /ft.,  303-'6; 
4/*.,  106;  Code,  §3829. 

Bleckley,  Justice. 

The  indorser's  liability  upon  "bank  paper"  is  conditional, 
and  does  not  become  fixed  absolutely  until  the  required 
notice  has  been  given.  The  proof  of  notice  is  a  part  of 
the  plaintiff 's  case.  Though  the  national  banks,  established 
and  doing  business  within  this  state,  are  chartered  by  the 
United  States,  and  not  by  Georgia,  they  are  within  the  rea- 
son and  spirit  of  section  2781  of  the  Code.  They  are  "char- 
tered banks."  Because  some  of  our  penal  legislation  does 
not  apply  to  them,  it  does  not  follow  that  they  are  not  within 
civil  statutes  regulating  the  making  and  enforcing  of  con- 
tracts. In  so  far  as  the  legislation  of  congress  has  not  fur- 
nished the  law  of  their  transactions,  or  of  contracts  and  col- 
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lections  with  which  other  parties  connect  them,  the  local 
legislation  may  be  brought  to  bear.  Notice  to  indorsers  of 
paper  payable  at  these  national  banks,  has  not  been  dispensed 
with  by  any  statute  of  the  United  States.  It  is  needless  to 
say  that  mere  noting  and  protesting,  is  not  giving  notice. 
If  the  evidence  which  was  oflFered  proved  anything,  it  was 
only  that  the  indorsed  notes  had  been  noted  and  protested. 
A  non-suit  as  to  the  indorser  was  properly  granted. 
Jadgment  affirmed. 


Abrams,  J.  P.,  V8.  Ryan. 

In  a  civil  case  to  which  the  justice  of  the  peace  is  no  party,  the  costs 
paid  to  him  as  a  condition  precedent  to  a  writ  of  certiorari,  are  not 
recoverable  from  him  by  a  rule  in  the  superior  court,  after  a  rever- 
sal of  his  judgment  for  mere  error. 

Ceritorari.  Costs.  Practice  in  the  Superior  Court. 
Judgment.  Before  Judge  Tompkins.  Chatham  Superior 
Court.     February  Term,  1 878. 

Seabrook  foreclosed  a  laborer's  lien  against  Kyan,  and  a 
counter-affidavit  was  iiled.  The  issue  thus  formed  came  on 
for  trial  before  Abrams,  a  justice  of  the  peace,  who  rendered 
judgment  for  the  plaintiflE  for  916.05  and  costs.  The 
defendant  paid  the  costs,  $13.70,  and  notified  the  magistrate 
to  hold  the  same  subject  to  the  final  judgment  on  certiorari. 
He  carried  the  case  by  certiorari  to  the  superior  court, 
which  passed,  in  substance,  the  following  order  :  That  the 
error  complained  of  was  one  purely  of  law  and  must  finally 
govern  the  case,  and  hence  there  is  no  necessity  for  sending 
it  back  for  a  rehearing ;  that  the  judgment  of  the  magis- 
trate be  reversed  upon  the  ground  that  the  lien  affidavit  was 
fatally  defective  in  not  stating  that  the  affiant  was  employed 
by  Ryan  or  his  authority ;  that  defendant  recoverer  from 
plaintiff  $13.70  costs  paid  to  obtain  said  certiorari  /  that 
execution  issue  for  such  costs  and  also  for  the  costs  which 
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have  accrned  in  the  superior  cotirt ;  that  the  magistrate 
with  whom  the  costs  were  deposited  to  obtain  the  certiorari, 
return  the  same  or  show  canse  why  he  refuses  to  do  so. 

The  magistrate  answered,  admitting  substantially  the 
facts  above  stated,  except  he  claimed  that  the  costs  were  not 
deposited  with  him  but  regularly  paid  to  him.  No  traverse 
was  filed.  The  rule  was  made  absolute  and  the  magistrate 
excepted. 

H.  E.  Lestbb;  J.  J.  Abbams,  for  plaintiff  in  error,  cited 
53  6^a.,  675;  60  75.,  218;  Code,  §§4065,  4054;  1  Bish. 
Crim.  Prac,  10333,  1036. 

J.  B.  Saussy;  George  A.  Mbbgeb,  for  defendant,  cited 
Code,  §§3675,  3684,  4067,  3627 ;  53  Ga.,  675. 

Bleckley,  Justice. 

As  in  appeal,  so  in  certiora/ri^  the  costs  in  a  justice  court 
are  to  hepaid,  not  merely  deposited.  Code,  §4054.  It  is  a 
mistake  to  analogize  the  ordinary  judgment  for  costs,  in  a 
civil  case  between  party  and  party,  to  an  illegal  judgment 
for  costs  in  a  criminal  case.  In  the  former,  the  justice 
court  has  power  to  render  judgment  for  costs,  as  incidental 
to  a  disposition  of  the  suit.  The  presiding  justice  earns 
his  cost  by  rendering  the  service  required  of  him,  and  pro- 
nouncing the  judgment  which  he  deems  correct  between  the 
litigants.  He  does  not  insure  the  correctness  of  his  judg^ 
ment,  but  discharges  his  whole  duty  when  he  adjudges  the 
matter  in  controversy  to  the  best  of  his  ability.  If  the 
judgment  rendered  for  costs  were  a  usurpation  of  power,  ench 
as  adjudging  the  costs  against  either  party  whilst  the  main 
case  was  left  still  pending  in  the  justice  court,  then,  a  cor- 
rection of  it  by  certiorari  could  be  followed  by  a  rule  to 
refund  ;  but  the  difference  between  error  and  usurpation  is 
clear ;  and  that  difference  will  generally  serve  as  a  dividing 
thread  to  separate  those  instances  in  which  the  justice  of 
the  peace  can  or  cannot  be  required  to  refund.     Where  he 
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is  working  within  the  sphere  of  his  powers,  though  he  may 
work  erroneously,  he  is  to  be  paid ;  but  where  he  transcends 
his  powers,  he  exacts  payment  of  costs  at  his  peril,  in  the 
event  of  subsequent  reversal  on  certiorari.  The  distinction 
in  nature  between  appeal  and  certiara/ri^  which  we  pointed 
out  in  60  Oa.^  218,  is  sound ;  but  the  line  of  argument 
which  we  pursued  was  unnecessary  to  the  purpose  then  in 
hand.  We  might  have  said  then,  as  we  do  now,  that  the 
general  rule  that  costs  cannot  be  recovered  back  from  the 
officers  of  court,  after  being  legally  exacted  and  paid,  is 
applicable  both  to  appeal  and  certiorari. 
Judgment  reversed. 


TucKEB  vs.  Zimmerman  et  dL. 

Where  a  ereditor  claims,  not  under,  but  in  opposition  to,  a  deed  of 
trust  made  by  his  debtor,  and  seeks  to  set  the  same  aside  on  the 
ground  that  it  is,  as  to  him,  fraudulent  and  void,  he  is  at  liberty  to 
proceed  against  the  fraudulent  trustee  who  is  the  holder  of  the  legal 
estate  in  the  property,  without  joining  the  eeaiuigue  trust.  8  Paige, 
879;  Pomeroy  on  Remedies,  §857.  A  decree  setting  aside  the  deed, 
or  charging  the  property  with  the  creditor's  demand,  will,  if  fairly 
and  honestly  obtained,  conclude  the  cestui  que  trtui  as  being  repre- 
sented by  the  trustee,  but  it  is  subject  to  be  impeached  for  fraud  or 
collusion.    4  Barbour,  283. 

Trusts.  Parties.  Decree.  Before  Judge  Claek.  Ful- 
ton Superior  Court.     April  Term,  1878. 

On  April  30th,  1869,  Tucker  filed  his  bill  against  Plumb, 
as  trustee  for  Mrs.  Zimmerman  and  her  son,  Oeorge,  and 
Zimmerman  &  Yerdery,  in  which  he  alleged,  in  substance, 
as  follows : 

In  1866  Zimmerman  &  Verdery  became  indebted  to  him 
for  money  loaned,  between  $5,000.00  and  $6,000.00.  When 
the  loan  was  made,  Zimmerman  owned  a  house  and  lot  in 
the  city  of  Atlanta,  which  he  subsequently  conveyed 
(November,  1867,)  to  Plumb  as  trustee  as  aforesaid.  This 
property  was  of  the  value  of  $12,000.00.    The  trust  was 
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to  continue  until  George  became  of  age,  and  the  considera- 
tion of  the  deed  was  love  and  affection.  Zimmerman  was 
at  the  time  of  the  execution  of  said  conveyance,  insolvent, 
and  has  since  so  continued.  Hence  it  was  fraudulent  and 
void.  Subsequently  Zimmerman  &  Verdery  became  bank- 
rupts. Complainant  has  no  other  means  of  collecting  his 
debt  except  out  of  this  property.  Prayer  that  it  be  made 
subject. 

On  June  9th  a  verdict  was  returned  in  accordance  with 
the  prayer  of  the  bill,  and  a  decree  entered  subjecting  this 
property.  On  April  1st,  1876,  the  execution  based  on  the 
decree  was  levied  on  the  property  in  controversy,  and  a 
claim  was  filed  by  the  cestui  que  trusts,  George  having  then 
become  of  age. 

Upon  the  trial  of  the  issue  thus  formed,  the  chancellor 
held  that  as  the  cestui  que  trusts  were  not  parties  to  the 
bill  above  reported,  they  were  not  bound  by  the  decree,  and 
the  validity  of  their  title  under  the  trust  deed  was  an  open 
question  ;  that  the  failure  to  make  them  formal  parties 
could  not  be  remedied  by  parol  proof  that  Mrs.  Zimmer- 
man assisted  in  the  defense  of  the  bill,  employed  counsel, 
and  finally  consented  to  the  decree  which  was  rendered, 
more  especially  as  Mrs.  Z.  was,  and  still  is,  a  married 
woman. 

This  ruling  necessitated  a  dismissal  of  the  levy,  and  plain- 
tiff in  Ji.  fa.  excepted. 

John  T.  Glenn,  for  plaintiff  in  error,  cited  8  Ohio,  499  ; 
16  Ga.,  119;  38  7  J.,  579;  53  /J,,  96;  25  Ala,,  300;  30 
/&.,  382  ;  31  Iowa,  80  ;  33  Miss.,  653 ;  4  Gill.  &  J.,  407 ;  4 
Hill,  522 ;  Freeman  on  Judg'ts,  §§174,  175,  and  cases  cited. 

George  T.  Fry  ;  A.  0.  King,  for  defendants,  cited  Code, 
§P180,  3379,  3753,  1783;  48  Ga.,  452;  25  7  J.,  657  ;  17 
76.,  223 ;  5  7i.,  251,  309  ;  32  76.,  341 ;  11  76.,  20,  645 ;  S 
7J.,  83,  95 ;  52  lb.,  389  ;  13  76.,  24 ;  40  7 J.,  181 ;  67  7*., 
207  ;  48  7J.,  30  ;  56  Ih.,  570,  150 ;    34  76.,  253  ;   53  76., 
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285;  55 /J.,  601;  60  lb.,  462;  Story's  Eq.  ?!>,  §§72, 
207,  149,  215 ;  Dan.  Ch.  Prac.,  p.  308 ;  4  L.  &  E.  Rep., 
56  ;  Freeman  on  Judgments,  §§162, 171, 185, 189;  33  Iowa, 
60, 100 ;  48  Miss.,  101 ;  5  Heisk.,  271 ;  1 B.  R,  481  ;  Adams' 
Eq.,  pp.  319,  320. 

Bleckley,  Justice. 

If  Tucker,  the  creditor,  had  levied  upon  the  property  as 
the  property  of  Zimmerman,  the  debtor,  in  the  first 
instance.  Plumb  as  trustee  might  have  interposed  a  claim 
without  making  Mrs.  Zimmerman  and  her  son  parties.  The 
verdict  rendered  on  the  trial  of  such  a  claim,  would 
have  bound  the  trust,  as  well  as  the  creditor.  Instead  of 
attacking  the  trust  title  by  levy,  and  thus  bringing  on  the 
issue  by  means  of  levy  and  claim,  the  creditor  filed  a  bill, 
assailing  the  trust  deed  as  fraudulent  and  void  in  so  far  as  it 
operated  against  him  as  a  creditor  of  Zimmerman,  the  crea- 
tor of  the  trust.  Why  would  not  the  trustee  be  as  compe- 
tent to  represent  the  beneficiaries  in  trying  this  question  on 
a  bill  in  equity,  as  in  trying  the  very  same  question  in  a 
claim  case  at  law?  When  a  deed  is  attacked  as  fraudulent 
and  sought  to  be  set  aside,  why  should  parties  to  the  bill  be 
necessary,  other  than  the  direct  parties  to  the  deed  ?  The 
parties  to  the  deed  were  Zimmerman,  of  the  one  part,  and 
Plumb,  as  trustee,  of  the  other  part. 

The  parties  to  a  deed  commit  a  fraud  for  the  benefit  of 
third  persons,  and  the  legal  title  to  the  fruits  of  the  fraud 
18  put  by  one  party  to  the  deed  into  the  other  party,  and 
there  it  still  is,  why  should  those  whose  benefit  was  intended, 
but  who  took  no  part  in  the  fraud,  be  made  parties  to  a  bill 
which  atta<3ks  the  fraud  and  aims  to  set  it  aside  ?  The  trus- 
tee holds  for  them  and  represents  them.  Certainly  he  could 
sue  a  stranger  for  the  property  without  making  the  benefi- 
ciaries parties.  Why,  then,  cannot  strangers  sue  him  for  it  ? 
The  right  asserted  in  opposition  to  the  trustee  does  not  arise 
under  the  trust  deed,  but  is  prior  to  it  and  superior  to  it. 

Judgment  reversed. 
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1.  Executions  against  A.  administrator  of  B.,  with  no  direction  to 
levy  of  the  goods,  etc.,  of  B.,  are  against  A.  personally,  and  not 
against  the  estate  of  B.  And  the  presumption  is,  that  the  Judgments 
are  to  the  same  effect     59  Qa.,  706. 

2.  Before  a  creditor  having  judgment  against  an  intestate  can  seek  sat- 
isfaction out  of  purely  equitable  assets  in  the  hands  of  a  stranger 
it  must  appear  that  the  estate  is  otherwise  insufficient,  not  simply 
that  "  no  property  of  the  estate  can  now  be  found;"  that  is,  at  the 
time  of  filing  the  bill.  There  being  an  administration  alleged,  there 
should  be  some  reason  shown  why  payment  cannot  be  had  by  re- 
sorting to  the  administrator. 

8.  The  creditor  of  a  decedent,  having  no  other  resource  for  the  collec- 
tion of  his  money,  may  call  to  account  in  equity,  one  who  has, 
since  the  debtor's  death,  taken  the  rents  and  profits  of  land  con- 
veyed by  voluntary  deed  made  to  defraud  creditors,  such  conveyance 
having  been  made  by  the  debtor  in  his  lifetime,  and  the  person 
sought  to  be  charged  having  derived  his  pretended  title  to  the  prem- 
ises from  the  fraudulent  grantee  with  notice  of  the  fraud. 

4.  Where,  after  the  death  of  a  debtor,  certain  of  his  personal  property 
was  taken  possession  of  by  a  stranger,  and  on  his  death  was  taken 
possession  of  by  his  executor,  who  converted  it  to  his  own  use,  the 
right  of  action  therefor  is  in  the  administrator  of  the  debtor,  and 
creditors  cannot  maintain  a  bill  for  an  account  against  the  second 
wrong-doer,  without  showing  some  good  reason  why  they  sue  in- 
stead of  the  administrator. 

Executions.  Administrators  and  executors.  Debtor  and 
creditor.  Equity.  Fraudulent  conveyance.  Parties.  Be- 
fore Judge  Tompkins.  Emanuel  Superior  Court.  April 
Term,  1878. 

McCleod  and  others,  who  alleged  themselves  to  be  judg- 
ment creditors  of  the  estate  of  Kirkland,  deceased,  filed  their 
bill  against  the  Kirklands,  as  administrators,  and  Jones,  mak- 
ing, in  substance,  this  case  : 

Kirkland  died  in  the  year  1868,  seized  and  possessed  of 
certain  personalty  and  a  tract  of  land.  Before  there  was 
any  administration  upon  his  estate,  one  Malcom  D.  Jones 
took  possession  of  all  of  said  property  under  some  pretended 
claim.     He  died  in  1869,  and  soon  thereafter  the  defendant, 
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Francis  A.  Jonee,  as  his  executor,  sold  said  land  at  pnblic 
outcry,  himself  becoming  the  purchaser  at  a  nominal  sum. 
He  took  possession  of  all  of  the  personalty,  and  also  of  said 
land,  claiming  the  latter  under  such  sale. 

A  short  time  before  his  death,  Kirkland  conveyed  said 
land  to  said  Malcom  D.,  for  no  consideration  whatever,  for 
the  purpose  of  defrauding  his  creditors.  At  the  time  of 
the  execution  of  the  deed,  Kirkland  was  advanced  in  years 
and  of  infirm  health.  He  was  being  pressed  by  his  credit- 
ors, and  under  the  influence  of  the  said  Malcom  D.,  who 
was  a  ehrewd,  capable  lawyer,  and  his  legal  adviser  and  con- 
fidential friend,  he  made  the  deed.  This  was  not  done  far 
the  purpose  of  conveying  title  to  said  Jones,  but  to  protect 
the  said  Kirkland  in  the  possession  and  use  of  the  land.  All 
of  these  facts  were  perfectly  familiar  to  the  defendant, 
Jones,  yet  he  nevertheless  took  possession  of  said  land  at 
the  close  of  the  year  1869,  and  so  remained  until  and  daring 
the  year  1874.  Administration  was  granted  on  the  estate  of 
Kirkland  to  the  defendants,  Kirklands,  who  brought  their 
bill  against  the  defendant,  Jones,  to  cancel  the  said  deed  and 
to  recover  the  land,  with  the  rents  and  profits  thereof,  for  the 
benefit  of  the  creditors  and  heirs  of  the  estate.  To  this 
proceeding  a  demurrer  was  filed,  and  the  chancellor  held, 
that  notwithstanding  the  facts  alleged,  equity  would  not  in- 
terfere at  the  instance  of  the  administrators,  but  that  the 
creditors  of  the  estate  could  enforce  their  demands  against 
the  land,  notwithstanding  the  pretended  claim  of  title  under 
which  the  defendant  Jones  held. 

Subsequently  an  execution  in  favor  of  Grubbs  against 
Kirkland,  deceased,  based  upon  a  judgment  obtained  in- 
termediate the  date  of  the  deed  and  his  death,  was  levied 
upon  the  land,  and  a  claim  was  filed  thereto  by  the  defen- 
dant Jones.-  The  property  was  found  subject,  sold,  and  the 
proceeds  applied  to  said  execution. 

No  property  of  the  estate  of  Kirkland,  deceased,  can 

now  be  found.      His    personalty,  aggregating    in    value 

$1,050.00,  has  been  taken  possession  of  by  the  defendant, 
88 
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Jones,  and  applied  to  his  own  use.  The  rents  and  profits 
of  the  land,  of  the  annaal  value  of  $1,000.00,  for  the  five 
years  aforesaid,  have  also  been  appropriated  by  said  Jones. 
The  personalty  and  rents  were  assets  of  the  estate  of  Kirk- 
land,  deceased,  and  should  have  been  applied  to  the  pay- 
ment of  the  claims  of  complainants,  which  now  amount  to 
$6,000.00. 

Waiving  discovery,  the  complainants  pray  that  the  de- 
fendant, Jones,  may  be  decreed  to  pay  over  to  them  said 
$6,050.00,  with  interest,  to  be  applied  to  their  judgments ; 
that  the  writ  of  subpoena  may  issue. 

Eight  executions  were  attached  to  the  bill  as  exhibits. 
Seven  of  them  were  against  the  Kirklands,  administrators? 
with  no  direction  to  levy  the  same  of  the  goods,  etc.,  of 
the  intestate;  one  was  against  the  intestate  himself »  the 
judgment  having  been  obtained  during  his  life. 

A  demurrer  was  filed  by  Jones  upon  the  ground  that 
there  was  no  equity  in  the  bill,  and  that  complainants  had 
an  adequate  remedy  at  law.  The  demurrer  was  overruled, 
and  Jones  excepted. 

Corker  &  Palmer  ;  Camp  &  Livingston,  for  plaintiff  in 
error,  cited  39  Ga.,  132 ;  4  /J.,  323,  519 ;  6  /J.,  339 ;  35 
li.,  172;  Code,  §§2448,  2485;  9  Cow.,  728;  48  Ga.,  156, 
421 :  19  lb.,  293 ;  18  /J.,  108 ;  38  lb.,  264 ;   Code,  §  2441. 

H.  D.  D.  TwioQs;  R.  W.  Carswell,  for  defendants, 
cited  21  Ga.,  251 ;  41  lb.,  260 ;  43  76.,  583 ;  Code,  §3172. 

Bleckley,  Justice. 

1.  There  is  a  special  ground  on  which  seven  of  the  exe- 
cutions are  impotent  to  travel  through  this  litigation.  They 
are  against  Kirkland's  administrators  personally,  and  not 
against  them  in  their  representative  capacity.  They  con* 
tain  no  direction  for  levying  upon  the  property  of  the  in- 
testate. They  are  final  process  against  the  property  of  the 
administrators.    The  presumption  is,  that  the  judgments 
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on  which  they  are  founded,  are  also  against  the  administra- 
tors, personally,  and  do  not  charge  the  estate  which  the 
administrators  represent;  for  executions  are  presumed  to 
conform  to  the  judgments  from  which  they  issued.  59 
Ga.,  706.  We  rule  on  these  documents  in  their  actual 
stat«,  and  not  as  they  may  possibly  hereafter  become  by 
amendment,  for  it  is  not  alleged  that  they  are  otherwise 
than  as  they  ought  to  be,  or  that  the  administrators  are 
personally  insolvent.  Neither  is  it  alleged  that  the  admin- 
istrators are  not  under  a  good  and  sufficient  bond  to  answer 
to  creditors  for  any  devastavit  which  they  may  have  com- 
mitted. These  seven  executions  may  be  dropped  at  this 
point  in  the  present  opinion  ;  for  if  the  substance  of  what 
follows  was  applicable  to  them,  as  well  as  to  the  remaining 
execution,  it  is  the  latter  alone  which  renders  it  necessary 
to  rule  at  all  upon  more  than  the  one  obstacle  in  the  com- 
plainants' path. 

2.  The  execution  against  the  intestate  himself  is  now  to  be 
dealt  with,  and  its  relation  to  each  of  the  t  ^o  classes  of  assets 
mentioned  in  the  bill  must  be  examined.  These  assets  are, 
first,  the  rents  and  profits  of  the  land ;  and,  secondly,  the 
claim  against  Francis  A.  Jones  for  the  personalty  alleged  to 
have  been  converted  by  him.  It  is  to  be  noticed  that  the 
land  itself  is  not  sought  to  be  reached  by  the  bill,  as  it  has 
heretofore  been  condemned  and  sold  as  the  property  of  Kirk- 
land,  the  intestate,  at  the  suit  of  one  of  his  creditors.  First, 
then,  as  to  the  rents  and  profits.  Grant  that  they  are  assets 
at  all  for  the  payment  of  the  execution,  to  what  class  of 
assets  do  they  belong,  legal  or  equitable  ?  The  land  was 
voluntarily  conveyed  by  Kirkland  to  defraud  his  creditors. 
The  conveyance  was  to  Malcom  D.  Jones,  who  prompted  and 
participated  in  the  fraud.  Both  died,  and  the  defendant 
Francis  A.  Jones,  with  notice  of  the  fraud,  and  being  the 
executor  of  Malcolm  D.,  sold  the  land  as  such  executor,  and 
purchased  it  himself.  He  held  possession  under  this  pre- 
tended title  from  1869  till  1874,  and  the  rents  and  profits 
during  this  period  are  the  rents  and  profits  in  question. 
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Kirkland  died  in  1868,  and  having  parted  with  the  title  to 
the  land  before  his  death,  the  legal  title  to  these  rents  and 
profits  never  was  in  him  or  his  administrators.  As  his  con- 
veyance of  the  land  was  fraudulent,  his  creditors  could  pur- 
sue the  land  at  law,  for  the  title  to  that  was  once  in  him,  and 
being  once  in  him,  could  not  pass  out  by  a  fraudulent  con- 
veyance, so  as  to  defeat  their  right  to  levy  upon  and  sell  it. 
But  it  could  and  did  pass  out,  so  as  to  prevent  any  title  from 
ever  vesting  in  him  or  his  administrator  to  the  future  rents 
and  profits.  For  these  to  be  subject  to  the  demands  of  cred- 
itors, there  would  have  to  be  special  circumstances,  such  as 
insolvency,  rendering  it  necessary  for  creditors  to  resort  to 
them  to  avoid  loss.  In  other  words,  equitable  principles 
would  have  to  be  invoked,  so  as  to  enable  a  court  to  say 
that  though,  in  strict  law,  these  rents  and  profits  are  not 
and  never  have  been  in  Kirkland  or  his  administrators,  yet 
the  land  which  Kirkland  threw  away  produced  them,  and 
his  creditors  will  suffer  unless  they  are  collected  in  and  ap- 
applied  to  his  debts,  wherefore,  the  court  will  aid  in  collect- 
ing and  so  applying  them.  If,  as  the  bill  insists,  the  rents 
and  profits  do  not  belong  to  Francis  A.  Jones,  his  liability  for 
them  is  in  the  nature  of  a  trust ;  or  if  of  a  debt,  it  is  equit- 
able, not  legal,  for  the  conclusive  reason  that  no  mere  legal 
remedy  ever  could  reach  them.  Wore  Kirkland  alive  he 
could  not  recover  them  anywhere ;  his  administrators,  now 
that  he  is  dead,  cannot  recover  them  anywhere ;  and  his  cred- 
itors cannot  recover  them  by  a  mere  action  or  process  at  law. 
It  follows  that,  at  most,  they  are  but  equitable  assets  for  the 
satisfaction  of  creditors.  The  bill  shows  no  sufiScient  reason 
why  it  is  necessary  or  proper  to  resort  to  them.  That  *'no 
property  of  the  estate  can  now  be  found,"  is  not  an  allega- 
tion of  insolvency.  Perhaps  the  reason  that  none  can  be 
found  is,  that  the  administrators  have  wasted  it.  It  does  not 
appear  that  payment  cannot  be  realized  by  pursuing  the  ad- 
ministrators. Have  they  done  their  duty  ?  and  must  the 
creditors  nevertheless  suffer  if  these  rents  and  profits  hxg  not 
accounted  for  by  Jones  ? 
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3.  Anticipating  that  the  actual  facts  may  probably  war- 
rant some  amendment  to  the  bill,  and  intending  to  direct 
by  our  judgment  that  opportunity  to  amend  be  afforded,  we 
will  not  leave  the  question  undecided  as  to  whether,  with  the 
proper  averments,  the  rents  and  profits  can  be  reached.  We 
think  they  can  be.  If  the  creditor  has  no  other  resource  for 
the  collection  of  his  money,  he  may  call  the  defendant 
Joued  to  an  account,  to  the  extent  of  what  may  be  neces- 
sary to  satisfy  the  execution.  The  land  of  the  debtor,  whilst 
in  the  possession  and  use  of  a  fraudulent  holder  of  the  legal 
title,  may,  as  to  creditors  who  were  defrauded  by  the  debtor's 
conveyance,  be  treated  a«  a  trust  fund,  and  the  rents  and 
profits  may  be  treated  as  the  produce  of  that  fund.  It  seems 
to  us  that  it  is  a  thousand  times  more  equitable  to  saddle, 
in  tliie  way,  a  trust  upon  the  rents  and  profits,  than  for  cred- 
itors to  go  unpaid.  And  if  resort  to  this  means  of  satisfac- 
tion be  allowed  only  in  cases  of  absolute  necessity,  the  re- 
ceiver of  the  rents  and  profits,  who  took  his  title,  or  pre- 
tended title,  with  notice  of  the  fraud,  has  no  reason  what- 
ever to  complain.  It  is  treating  him  quite  as  leniently  as  he 
has  any  just  right  to  expect.  He  is  made  a  trustee  to  pre- 
vent injustice,  not  to  the  fraudulent  grantor,  his  heirs  or 
representatives,  but  to  the  innocent  creditors  of  the  grantor. 
And  to  prevent  the  grantor's  esttae  from  being  benefited 
even  indirectly,  all  its  means  of  payment  are  first  to  be  ex- 
hansted. 

4.  The  remaining  question  appertains  to  the  other  class 
of  assets  sought  to  be  reached  by  the  bill,  namely :  the  claim 
for  personal  prop)erty  converted  by  tlie  defendant  Jones  to 
his  own  use.  It  will  be  observed  that  the  bill  does  not  al- 
lege that  this  property  was  transferred  by  Kirkland  in  his 
lifetime.  On  the  contrary,  the  charge  is,  that  it  was  taken 
possession  of  after  Kirkland's  death,  by  Maloom  D.  Jones, 
and,  after  the  death  of  the  latter,  by  the  defendant  Francis 
A.  Jones,  his  executor,  and  was,  by  Francis  A.  Jones,  con- 
verted to  his  own  use.  These  facts  make  a  case  for  an  ac- 
tion of  trover  in  favor  of  the  administrators  of  Kirkland 


608  SUPREME  COURT  OF  GEORGIA. 


Sewell  vs.  HoIIaDd. 


against  Jones.  Why  should  the  creditors  proceed  by  bill 
in  equity  ?  There  is  no  allegation  that  the  administrators 
have  been  requested  to  sue,  or  that  they  have  refused ;  nor  is 
any  other  reason  shown  why  the  creditors  should  take  it  upon 
themselves  to  demand  redress  for  this  mere  tort.  We  think 
the  demurrer  to  the  bill  should  have  been  sustained ;  but  in 
reversing  the  judgment  by  which  it  was  overruled,  we  direct 
that  the  complainant  have  leave  to  amend  as  they  shall  be 
advised,  provided  that  the  amendment  be  made  on  or  be- 
fore entering  the  remittitur  in  the  superior  court. 
Judgment  reversed. 


Sewell  vs,  Holland. 

1.  Where  a  tenant  in  common  bargains  away  the  whole  property,  not 
as  his  own  in  severalty,  but  as  the  joint  property  of  himself  and 
his  co-tenant,  holding  himself  out  as  authorized  to  represent  the 
latter  in  making  the  bargain,  and  the  purchaser  pays  part  or  aU  of 
the  price,  and  enters  into  possession,  claiming  under  both  tenants 
as  his  vendors,  the  co-tenant  is  not  ousted  if  he  gave  his  fellow  no 
authority,  written  or  verbal,  to  make  the  bargain,  and  if  he  did  not 
afterwards  ratify  by  receiving  part  of  the  proceeds,  or  otherwise. 
Any  title,  legal  or  equitable,  which  the  purchaser  thus  acquires, 
will  attach  upon  only  the  undivided  interest  of  the  tenant  with 
whom  he  actually  dealt,  and  when  his  title  to  that  interest  becomes 
complete,  he  will  be  a  tenant  in  common  with  the  other  origi- 
nal co-tenant.  See  66  (?a.,  659.  If,  however,  there  was  cither 
authority  or  ratification,  the  result  would  be  the  same  as  if  both 
tenants  bad  in  person  taken  part  in  the  transaction,  and  the  pur- 
chaser would  be  entitled  to  assert  his  purchase  equally  against  both. 

2.  The  actual  possession  of  land  is  notice  to  all  the  world  of  whatever 
rights  the  occupant  really  has  in  the  premises.  Those  under  whom 
he  entered,  or  with  wl\om  he  is  in  privity,  cannot,  pending  hispofr< 
session,  clothe  a  vendee  with  any  right,  legal  or  equitable,  which 
they  themselves  could  not  assert  against  him.  -  His  possession  warns 
everybody  to  inquire,  if  not  into  what  he  claims,  at  least  into  what 
he  is  entitled  to  claim  rightfully. 

3.  A  tenant  in  common  having,  by  deed  duly  signed  and  sealed,  and 
purporting  to  be  made  on  a  valuable  consideration,  conveyed  his 
undivided  interest  in  the  premises,  his  vendee  became  a  tenant  in 
common  in  his  stead.  The  co-tenant  cannot  prevent  partition  at 
the  instance  of  such  vendee,  on  the  ground  that  the  conaideralion  of 
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the  deed  was,  in  part,  a  corrupt  agreement  between  the  vendor  and 
the  vendee  to  compound  a  felony.  The  vendor  not  repudiating  his 
conveyance  for  any  latent  vice  in  the  consideration,  (even  if  such 
would  be  his  privilege)  the  co-tenant  has  no  right  to  inquire  into 
the  consideration  as  a  means  of  resisting  the  application  for  partition. 
Only  when  the  principles  of  justice  require  it,  will  the  consideration 
of  a  deed  (the  contract  being  executed,  not  executory)  be  scrutinized 
through  extrinsic  evidence.     Code,  §2690. 

Partition.  Tenants  in  common.  Title.  Prescription. 
Notice.  Deeds.  Consideration.  Before  Judge  Hillyeb. 
Fulton  Superior  Court.     October  Adjourned  Term,  1877. 

On  November  19,  1873,  Holland,  claiming  to  be  tenant 
in  common  with  Sewell  of  145  acres  of  land  in  Fulton 
county,  filed  his  petition  for  partition.  Sewell  objected 
upon  the  ground  that  the  applicant  had  no  title,  and  that 
the  sole  title  thereto  was  in  him. 

The  petitioner  showed  a  paper  title  to  an  undivided  half 
interest  in  the  land  to  himself.  Constituting  a  part  of  his 
chain  were  three  deeds,  the  first,  from  W.  Euclid  Young 
and  wife  to  Eden  Sprout,  dated  September  17,  1866 ;  the 
second,  (quit-claim,)  from  Sprout  to  petitioner,  dated  March 
7,  1868 ;  the  third,  (quit-claim,)  from  Young  and  wife  to 
petitioner,  dated  April  8,  1872. 

The  evidence  for  the  respondent  presented  the  following 

facts:  On  February  3,  1866,  he  purchased  from  Willis, 

representing  the  former  firm  of  Young  &  Willis,  the  land 

in  controversy,  taking,  on  the  9th  of  the  same  month,  the 

following  obligation : 

*'We  agree  to  make,  or  cause  to  be  made,  a  deed  to  the  farm  known 
as  the  J.  L.  Mayson  farm,  containing  1423>^  acres,  being  the  same  farm 
deeded  by  J  L.  Mayson  to  Geo.  W.  Center,  and  by  the  latter  to  Willis 
&  Young,  deed  to  be  made  to  Isaac  Sewell  on  payment  of  $1,000.00. 
(Signed)  J.  M.  Willis, 

per  J.  Whitney." 

The  $1,000.00  was  to  be  paid  within  ten  days.  Soon 
after  the  execution  of  the  above  instrument,  respondent 
paid  to  Willis  five  bags  of  cotton,  weighing  2,448  pounds, 
and  on  the  17th  of  the  same  month  $105.00  in  cash.     The 


610  SUPREME  COURT  OF  GEORGIA. 

Sewell  v$.  Holland. 

cotton  was  to  be  sold  in  Atlanta  or  Angusta,  and  the  pro- 
ceeds applied  to  this  debt.  At  the  time  Willis  received  the 
cotton,  it  was  worth  36^  cents  per  ponnd  in  Atlanta,  where 
he  should  have  sold  it  at  once.  Had  its  proceeds,  with  the 
amount  paid  by  respondent,  not  made  the  $1,000  00,  he 
would  at  once  have  made  good  any  deficiency.  Without 
the  consent  of  respondent,  the  cotton  was  shipped  to  Cin- 
cinnati, and  there  sold,  a  year  and  a  half  afterwards,  for  23 
cents  per  pound.  He  purchased  the  entire  interest  of  both 
Willis  and  Young  in  the  land,  and  claims  that  with  the  cot- 
ton at  36^  cents  per  pound,  and  the  money,  it  was  paid  for 
in  full  within  the  ten  days  allowed.  Immediately  upon  the 
purchase  he  went  into  possession  of  the  land,  claiming  it  as 
his  own,  and  has  so  remained  ever  since. 

As  to  the  authority  of  Willis  to  bind  Young  in  the  sale, 
and  the  subsequent  ratification  of  the  latter  if  no  original 
authority  existed,  the  evidence  was  conflicting. 

But  one  other  point  in  the  testimony  requires  notice : 
In  1863,  during  the  late  war.  Young  was  going  from  At 
lanta  to  Nassau,  when  petitioner  placed  in  his  hands,  for 
deposit  in  a  branch  of  the  Bank  of  England  at  that  point, 
2,000  pennyweights  of  gold,  and  a  considerable  quantity  of 
bank  bills  and  Confederate  money.  Instead  of  making  the 
deposit,  Young  carried  the  property  to  New  York  and  ap- 
propriated it  to  his  own  use.  Petitioner  placed  his  claim  in 
the  hands  of  Eden  Sprout,  as  his  attorney,  to  collect  it. 
He  instituted  legal  proceedings  in  New  Yort,  and  Young 
deeded  a  half  interest  in  the  land  now  in  controversy  to 
Sprout  for  the  purpose  of  making  a  settlement  with  peti- 
tioner, and  the  latter  accepted  said  land,  together  with  an- 
other piece  described  in  the  deed,  and  $400.00,  in  full  settle- 
ment of  his  demand.  Petitioner  had  also  instituted  a 
prosecution  for  larceny  after  trust  against  Young  in  Fulton 
superior  court.  It  was  apart  of  the  consideration  for  the 
deed  above  alluded  to,  that  this  prosecution  should  be  dis- 
missed. 

The  jury  found  for  the  petitioner.     The  respondent 
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moved  for  a  new  trial  upon  the  following  grounds,  to-wit : 

I.  Because  the  court  erred  in  charging  the  jury  as  fol- 
lows : 

(1.)  "Adverse  possession  of  land  carries  with  it  notice  to  all 
the  world  of  the  title,  whether  legal  or  equitable,  under  which 
the  holder  claims  it.  There  are  certain  qualifications  of  this 
rule  which  I  will  explain  to  you : 

(2.)  "A  possession  originally  not  adverse  does  not  become 
so  unless  notice,  or  knowledge  of  facts  equivalent  to  notice, 
be  brought  home  to  the  other  party  of  the  change  of  its 
character." 

(3.)  "A  possession  originally  under  a  purchase  and  bond 
for  titles,  is  not  an  adverse  possession,  but  is  subordinate  to 
that  of  the  owner  or  owners  making  the  bond,  and  if  it  be 
claimed  by  such  possessor  that  by  the  occurrence  of  subse- 
quent events  such  possession  has  been  made  adverse,  notice 
of  the  change  of  its  character  must  be  brought  home  to 
the  party  to  be  affected ;  that  is,  notice  of  the  change  of  the 
character  of  the  possession,  or  knowledge  of  facts  equiva- 
lent to  notice,  such  as  would  fairly  put  a  reasonable  man 
upon  inquiry." 

(4.)  "Continuance  of  possession  would  be  sufficient  for  the 
purpose  to  put  a  purchaser  on  notice  of  all  that  happened 
up  to  the  time  of  his  purchase,  but  this  rule  is  qualified  in 
cases  of  tenancy  in  common,  as  I  shall  presently  explain  to 
yon." 

(5.)  "A  sale  of  the  entire  interest  in  land  held  under  ten- 
ancy in  common,  by  one  of  the  joint  tenants,  with  bond  for 
titles  and  placing  the  purchaser  in  possession,  is  not  a  dis- 
seizin, nor  is  the  possession  in  such  case  notice  of  any  adverse 
claim  to  the  common  owner." 

(6.)  "If  land  be  held  under  a  tenancy  in  common  and  a 
Bale  of  the  same  be  made,  with  bond  for  titles,  under 
Bach  form  and  with  such  attending  facts  as  cause  the  jury 
to  conclude  that  one  owner  is  expressly  bound  and  the  other 
is  bound  only  on  the  subsequent  occurrence  of  some  inter. 
veiling  equity  dependent  on  the  acts  and  conduct  of  the 
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pai*tie8  themselves,  a  third  person  who  became,  bonaJldedJid 
for  a  valuable  consideration,  a  purchaser  of  the  share  of 
the  common  owner  thus  not  originally  bound  and  without 
notice  of  such  intervening  equity,  or  facts  or  conduct, 
would  be  protected  notwithstanding  the  holder  of  the  title 
bond  was  in  possession,  if  placed  in  such  position  by  the 
common  owner,  otherwise  thifr  principle  would  not  apply." 

(7.)  "If  the  deeds  to  Sprout  and  Holland  were  made  for 
the  purpose  of  settling  a  criminal  prosecution  for  larceny 
after  a  trust  previously  instituted  by  Holland  against 
Young  in  this  case,  either  in  whole  or  in  part,  they  would  be 
void,  and  the  plaintiff  could  not  recover  on  them.  But  it 
is  said  that  in  1872  Young  and  his  wife  made  another  deed 
to  Holland,  exclusively  in  consideration  of  an  existing 
debt,  and  that  the  consideration  of  settling  a  criminal  pros- 
ecution for  a  felony  did  not  enter  into  this  last  deed  at  all. 
If  you  should  find  that  a  subsequent  deed  was  made  by 
Young  and  his  wife  to  Holland,  after  the  statute  of  limita- 
tion had  barred  the  offense  for  which  Young  may  have  been 
previously  prosecuted  by  Holland,  then  this  second  deed 
would  be  good,  although  the  former  deed  may  have  been 
void." 

II.  Because  the  court  erred  in  refusing  to  charge  the  jury 
as  follows : 

"If  the  sale  to  Sewell  was  authorized  by  Young  and 
Willis,  and  he  was  immediately  put  into  possession  under 
that  contract  of  sale,  he  did  not  hold  as  tenant  in  common 
with  Young,  and  a  writ  of  partition  would  not  lie  on 
behalf  of  a  subsequent  purchaser  from  Young."  And  in 
charging  the  same  with  the  following  qualification,  to- wit: 
by  inserting  immediately  after  the  eleventh  word  in  said 
written  request  the  following  words,  "and  enough  occurred 
to  make  it  effective." 

The  motion  was  overruled  and  respondent  excepted. 

D.  F.  &  W.  R  Hammond  ;  H.  0.  Pkeplbs  ;  K  ?•  How- 
SLL,  for  plaintiff  in  error,  cited,  on  possession  being  notice, 
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26  Ga.,  132 ;  29  7  J.,  17,  121,  320  ;  48  Ik,  585.  Statute  of 
frauds  not  in  the  way,  1  Story's  Eq.,  §§761-763 ;  23  Ga.^ 
431 ;  15  lb.,  445  ;  27  /J.,  128 ;  28  lb.,  165  ;  5.%  lb.,  198  ; 
67  /J.,  473.  Partition  not  proper  remedy,  Code,  §§2303, 
2304 ;  4  Kent,  370 ;  1  East,  568 ;  42  Ga.,  96,  118 ;  46  /*., 
9 ;  47  lb.,  674. 

CoLUER  &  Collier  ;  P.  L.  Mynatt,  for  defendant,  cited, 
14  Ga.,  286  ;  54  lb.,  611 ;  17  lb.,  567 ;  Code,  §§2301-2303. 

Bleckley,  Justice. 

1.  There  is  no  dispute  that  Willis  and  Young  owned  the 
land  as  tenants  in  common,  that  Willis  bargained  it  in  writ- 
ing to  Sewell,  who  paid  at  least  a  part  of  the  purchase 
money,  and  went  into  possession,  claiming  the  whole  of  it 
under  this  purchase  ;  that  Willis  did  not  attempt  to  sell  his 
interest  only,  but  attempted  to  sell  to  Sewell  the  interest  of 
Young  also,  holding  himself  out  as  authorized  by  Young 
so  to  do ;  and  that  Young's  interest  was  afterwards  for- 
mally conveyed  to  Holland.  It  is  insisted  that  if  Sewell 
had  actual  possession  and  claimed  the  whole  land,  especially 
If  he  had  paid  all  the  purchase  money.  Young  was  ousted, 
whether  he  bad  ever  authorized  the  sale  of  his  interest 
or  not,  or  whether  he  ever  ratified  the  sale  or  not ; 
and  tha',  though  Sewell  may  not  in  fact  have  acquired 
Young's  intecest,  yet,  as  he  claimed  to  have  acquired  it,  he 
did  not  become  a  tenant  in  common  with  him,  and  there- 
fore the  remedy  by  partition  cannot  be  available  to  Holland, 
Young's  vendee.  But  we  think  that,  though  Sewell  may 
have  believed  that  he  owned  the  whole  land,  still,  if  he  in 
fact  owned  no  more  than  the  interest  of  Willis,  he  would 
occupy  to  Young  the  relation  which  Willis  previously  occu- 
pied ;  that  is,  the  two  would  be  tenants  in  common.  Of 
course,  Young's  subsequent  vendee  would  take  Young's 
place  in  that  relation  ;  and  so,  if  Young  neither  authorized 
nor  ratified  the  sale  by  Willis  to  Sewell,  Holland  and  Sewell 
became  tenants  in  common.  See  26  Ga.,  515  ;  52  lb.,  637  ; 
56  3.,  659. 


614    SUPREME  COURT  OF  GEORGIA. 

Branch,  Sons  A  Co.  «».  Knapp  €t  al. 

2.  If  Young  either  authorized  or  ratified  the  sale  by 
Willis,  he  could  not  afterwards  and  whilst  Scwell  was  in 
possession,  claiming  the  whole  land,  convey  a  better  title  to 
Holland  or  to  Holland's  attorney  than  he  himself  then  had. 
Sewell's  possession  would  so  protect  him  that  Young  could 
convey  no  title  to  another  which  he  himself  could  not 
assert  against  Sewell,  possession  being  notice  to  all  the 
world,  if  not  of  what  the  possessor  actually  claims,  at  least 
of  what  he  is  entitled  to  claim  rightfully.  Holland  can 
stand  in  Young's  shoes,  but  not  in  a  new  and  better  pair. 
This  is  so,  whether  Sewell  has  paid  all  the  purchase  money 
or  not.  Holland  can  have  partition,  if  Young"  could  have 
it  were  the  conveyances  under  which  Holland  now  claims 
through  Young  out  of  the  question  ;  otherwise,  he  cannot 
have  it.  SewelFs  possession  prevented  Young  from  placing 
Holland  any  higher  than  the  exact  position  in  which  Young 
stood. 

3.  It  matters  not  that  Holland  may  have  acquired  title 
in  whole  or  in  part  by  compounding  a  felony.  Sewell  is 
not  interested  in  that  question.  No  such  consideration 
appears  on  the  face  of  either  of  the  deeds.  The  deeds  are 
executed  contracts,  and  Young,  the  maker,  is  not  complain- 
ing of  them.  Sewell  has  no  right  to  volunteer  a  complaint 
for  him.  Indeed,  it  is  not  apparent  how  even  Young  could 
avoid  them  were  he  so  disposed.  It  is  enough  for  all  Sew- 
ell's rights,  legal  or  equitable,  that  he  is  allowed  to  stand  in 
this  contest  just  as  if  he  were  resisting  Young. 

What  we  have  ruled  will  be  found  to  comprehend  the 
whole  substance  of  the  case,  except  the  matters  of  fact 
which  are  for  the  jury. 

Judgment  reversed. 


Branch,  Sons  &  CoMPiiMY  vs,  Knapp  et  al, 

1.  The  complainants'  bill  was  properly  dismissed  at  the  hearing,  on 

motion,  for  the  want  of  equity. 
3.  As  to  the  unpaid  stock,  there  was  no  equity  in  the  bill,  because, 
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first,  the  assignment  by  the  corporation,  made  in  1866,  and  the  sur- 
render of  the  charter,  accepted  in  1869,  passed  the  legal  title  to  the 
assignees,  and  thus  the  right  to  sue,  and  the  duty  of  suing  for  said 
unpaid  stock,  devolved  upon  the  assignees  as  a  part  of  their  trust ; 
secondly,  the  complainants,  as  parties  to  the  bill  filed  in  1870  by  the 
assignees  against  the  creditors  of  the  bank,  for  direction  in  adminis- 
tering the  trust,  had  their  day  in  court,  and  should,  in  that  proceed- 
ing, have  required  the  assignees  to  account  for  all  the  assets  em- 
braced in  the  assignment ;  thirdly,  the  assignees  were  discharged 
from  their  trust  as  having  fully  executed  the  same,  in  1878,  the 
complainants,  so  far  as  appears,  not  objecting  thereto;  fourthly, 
no  request  by  the  complainants  appears  to  have  been  made  of  the 
assignees,  whilst  they  were  in  office,  to  collect  in  this  unpaid  stock ; 
and,  fifthly,  no  excuse  is  rendered  in  the  bill  for  not  requiring  the 
assignees  to  collect,  or  for  not  compelling  them,  before  their  dis- 
charge, to  answer  for  the  omission  to  collect.     The  complainants, 
when  before  the  appropriate  tribunal,  neglected  to  avail  themselves 
of  the  appropriate  occasion  and  means  to  bring  in  the  fund  which 
they  seek  to  reach  now,  after  the  whole  subject  matter  of  the  trust  has 
been  closed  under  the  direction  and  superintendence  of  the  court  of 
equity  that  had  jurisdiction  of  the  parties  and  of  the  entire  subject 
matter.    To  these  reasons  may  be  added,  that  after  an  assignment, 
which  was  prompted  by  the  shareholders  and  induced  by  the  ad- 
mitted insolvency  of  the  corporation,  the  unpaid  stock  became  paya- 
ble to  the  assignees,  without  further  call  upon  or  notice  to  the  share- 
holders, and  that  the  statute  of  limitations  began  to  run  in  their 
favor  against  the  assignees  as  soon  as  the  surrender  of  the  charter 
was  accepted  by  the  legislature.     Thus,  a  suit  by  the  assignees 
after  six  years  from  that  time  would  have  been  too  late;  and  as  the 
assignees  were  barred  when  the  present  bill  was  flied,  April  14th, 
1877,  their  ceatuis  que  trust,  the  complainants  in  the  bill,  were  barred 
also. 
8.  As  to  the  ultimate  liability  of  the  shareholders  to  redeem  the  bills 
of  the  bank  according  to  the  provisions  of  the  charter,  there  was  no 
equit>  in  the  bill,  because  the  complainants  do  not  proceed  in  this 
case  upon  the  bills  of  the  bank,  but  upon  the  alleged  decree  rendered 
in  1871  in  their  favor  upon  the  bill  filed  against  them  and  other 
creditors,  in  1870,  by  the  assignees.    The  ultimate  liability  of  the 
shareholders,  as  fixed  by  the  charter  of  the  Planters'  Bank  of  the 
State  of  Georgia,  does  not  attach  to  a  decree  or  judgment  against 
the  corporation  or  its  assignees,  but  to  the  bank-bills  themselves; 
and  when  said  liability  is  sought  to  be  enforced,  the  bills  must  be 
set  out  or  described,  notwithstanding  a  prior  judgment  or  decree  for 
their  payment  may  have  been  rendered  against  the  corporation  or 
its  assignees.      Their  alleged  destruction  by  a  person  or  by  persons 
unknown  to  the  complainants,  if  intended   as  an  excuse  for  not 
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pleading  them,  cannot  be  recognized  as  such,  there  being  no  attempt 
to  describe  them  as  far  as  practicable,  and  no  suggestion  that  tbe 
means  of  a  substantial  description  are  wanting.  In  the  absence  of 
description  and  of  excuse  for  omitting  it,  tbe  complainants'  bill 
should  be  construed,  not  as  a  suit  upon  the  bank-bills,  but  upon  tbe 
alleged  decree  of  1871;  and  so  construed,  the  ultimate  liability  of 
the  shareholders  is  no  basis  for  a  decree  against  the  defendants  as 
shareholders,  conceding  all  the  charges  of  the  bill  to  be  true 
4.  Where  a  judgment  dismissing  a  bill  for  want  of  equity  is  under  re- 
view on  writ  of  error,  this  court,  on  request  of  counsel  made  in  ar- 
gument, will  not  direct  as  part  of  the  judgment  of  affirmaace.  that 
the  complainants  have  leave  to  reinstate  and  amend,  unless  the 
amendment  proposed  would  make  a  case  for  relief  beyond  all  rea- 
sonable doubt;  nor  even  then,  if  there  has  been  apparently  needless 
delay  in  bringing  the  bill. 

Equity.  Banks.  Stockholders.  Statute  of  liuutations. 
Ses  culjudicata.  Assigniuent.  Practice  in  the  SuT>reme 
Court.  Before  Ju  ige  Tompkins.  Chatham  Superior  Court. 
May  Term,  1878. 

On  the  2d  day  of  April,  1870,  George  W.  Anderson  and 
Hugh  W.  Mercer,  assignees  of  the  Planters'  Bank  of  the 
State  of  Georgia,  tiled  their  bill  in  Chatham  superior  court 
against  a  number  of  persons,  including  Branch,  Sons  & 
Co.,  the  plaintiflEs  in  error,  represented  to  be  creditor  of 
said  bank,  in  which  they  alleged,  in  substance,  as  follows : 
That  the  president  and  cashier  of  the  bank,  under  instruc- 
tions from  the  stockholders,  given  because  the  bank  was 
insolvent,  had  made  a  deed  of  assignment  to  them  on  July 
9th,  1866,  (a  copy  of  which  was  attached)  conveying  to 
them  all  the  property  and  assets  of  the  corporation  of  every 
description,  in  trust,  and  with  power  to  demand,  receive 
and  collect  the  same,  and  to  distribute  them  among  its  cred- 
itors equally. 

That  the  bank  had  surrendered  its  charter,  and  that  the 
surrender  had  been  accepted  by  the  legislature,  by  reso- 
lution approved  March  18,  1869 ;  that  they,  the  said 
assignees,  had  proceeded  to  collect  and  convert  the  said 
assets ;  and  had  paid  a  dividend  of  20  per  cent,  to  creditors 
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who  had  presented  their  claims  under  a  notice  pablished  by 
the  assignees. 

The  bill  prayed  for  instructions  as  to  the  distribution  of 
the  balance  of  the  fund  in  various  particulars,  especially  as 
to  the  rights  of  persons  holding  bills  which  had  not  been 
presented  before  January  1,  1870,  it  being  alleged  that  all 
of  the  outstanding  bills  on  which  the  bauk  was  indebted 
had  been  issued  before  June  1,  1865. 

Branch,  Sons  &  Co.  having  participated  in  the  dividend 
of  20  per  cent,  above  mentioned,  and  being  parties  to  the 
bill,  came  forward  as  bill-holders,  in  response  to  the  bill,  and 
made  their  claim,  and  such  proceedings  were  had  that  on 
July  14, 1871,  a  verdict  and  decree  were  rendered  in  which 
it  was  adjudged,  among  other  things,  that  the  assignees, 
after  having  converted  all  the  assets,  and  made  certain  pay- 
ments which  were  ratified  by  the  decree,  had  in  their  hands 
a  certain  sum  of  money,  and  they  were  directed  to  distrib- 
ute this  sura  according  to  instructions  set  forth  in  the  decree, 
especially  to  certain  holders  of  bills  of  the  bank,  including 
Branch,  Sons  &  Co.,  allowance  being  made  for  what  they 
had  previously  received. 

Neither  the  bank  itself  nor  the  stockholders  were  parties 
to  the  cause.  The  assignees  set  forth  in  their  bill  a  list  of 
the  persons  assumed  to  be  creditors  upon  bills,  which  appears 
to  have  been  accepted  as  correct  without  inquiry,  and  dis- 
tribution was  made  accordingly. 

Branch,  Sons  &  Co.,  being  parties  to  the  cause  as  above 
stated,  came  forward  with  their  bills  as  parties,  and  received 
their  portion  of  the  fund  distributed  by  the  decree.  And 
the  whole  fund  having  been  paid  out,  the  assignees  were 
finally  discharged  from  their  trust  on  June  30,  1873. 

On  April  14,  1877,  Branch,  Sons  &  Co.  filed,  in  the  same 
court,  the  bill  now  to  be  considered.  In  it  they  set  forth 
the  history  of  the  cause  above  mentioned,  and  refer  in  terms 
to  the  record  of  it,  making  it  a  part  of  their  bill,  but  pray- 
ing to  be  excused  from  attaching  it  as  an  exhibit  on  account 
of  its  length.      Then,  acknowledging  that  as  parties  to  that 
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caase,  they  had  shared  in  the  distribution  directed  by  the 
decree,  they  say  there  is  still  unpaid  of  the  bills  held  by 
them  $26,651.73,  which  they  seek  to  recover  of  the  defend- 
ants, with  interest  from  July  14, 187 1 ,  the  date  of  the  decree 
in  the  former  cause  directing  distribution.  They  say  that 
these  defendants  were  indebted  to  the  bank  at  the  time  of 
the  assignment,. each  in  a  certain  sum  of  money  for  unpaid 
subscription  for  stock;  and  that  these  debts  were  assets 
which  the  assignees  did  not  collect.  That  by  the  charter 
of  the  bank  its  stockholders  are  bound  to  redeem  its  bills  in 
proportion  to  its  stock,  etc.;  that  there  is  a  very  large  amount 
of  its  bills  unpaid,  including  their  claim ;  that  the  stock 
of  the  bank  consisted  of  10,000  shares  of  the  par  value  of 
$100.00  eacli,  of  which  each  of  those  defendants  held  a  cer 
tain  number.  They  say  that  the  bills  held  by  them  were 
issued  while  these  defendants  held  stock,  but  they  do  not 
describe  the  bills  in  any  manner  whatsoever ;  that  they  were 
destroyed  after  the  decree  on  the  assignees'  bill,  by  some 
persons  unknown  to  them,  and  they  rely  on  that  decree  as  a 
judsrment  In  their  favor  against  the  bank  on  bills.  The  re- 
lief they  pray  for  is  a  decree  against  the  defendants  for  their 
said  alleged  unpaid  subscriptions  for  stock,  and  also  for  the 
amount  of  their  respective  obligations  to  redeem  the  billF 
of  the  bank  to  satisfy  the  aforesaid  claim. 

The  provision  of  the  charter  of  the  bank  in  reference  to 
the  individual  liability  of  the  stockholders  was  as  follows : 

"  The  persons  and  property  of  stockholders  for  the  time 
being,  in  said  Planters'  Bank,  shall  be  pledged  and  bound 
in  proportion  to  the  amount  of  the  shares  that  each  indi- 
vidual, or  company,  may  hold  in  said  bank,  for  the  ultimate 
redemption  of  the  bills  or  notes  issued  by  or  from  said 
bank,  during  the  time  he,  she  or  they  may  hold  such  stock, 
in  the  same  manner  as  in  ordinary  commercial  cases,  or 
simple  cases  of  debt."    Act  of  Dec.  5th,  1859. 

At  the  trial  term  the  defendants  moved  to  dismiss  the 
bill  for  want  of  equity.  The  motion  was  sustained  and  com- 
plainants excepted. 
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W.  W.  Montgomery,  for  plaintiffs  in  error,  argned  as  fol- 
lows :  Unnecessary  for  creditor  to  obtain  judgments  against 
bank  before  they  can  file  bill  to  subject  equitable  assets. 
5  Otto,  628;  8  Ga.,  486-504;  7  Ik,  457,  460;  56  Ik, 
191;  58  /*.,  541;  Code,  §§1676,  3367;  10  Ga.,  171;  11 
Ib.j  497-518 ;  19  /J.,  328-346 ;  52  /&.,  310 ;  Code,  §§3371- 
3373.  Equity  has  jurisdiction  over  both  classes  of  liability, 
8  Cow.,  387-396 ;  4  Dana,  574 ;  8  Cush.,  93 ;  23  Pick., 
112.  Liability  not  barred,  Morse  on  Bank.,  433-435 ;  Cons. 
Conv.  1865,  pam.,  pp.  234-238.  Unpaid  stock  is  trust  fund 
for  creditors,  acts  of  1855-6,  p,  226;  Code,  §§1688,  2916; 
2  Story's  Eq.,  1252;  45  Ga.,  478 ;  49  /*.,  424;  56  /J.,  526. 
Dissolution  from  any  cause  not  affect  collateral  liability  of 
stockholder,  Code,  §§1686,  1689.  McNish  decree  is  tanta- 
mount to  judgment  against  bank,  11  Ga.j  514;  Morse  on 
Bank.,  534-5;  18  Ga.,  444;  16  /&.,  217;  20  John.,  669- 
684.  This  is  not  a  bill  of  review,  Story's  Eq.  Pl'gs.,  §§404- 
412.  Complainants  not  guilty  of  laches,  Code,  §§1688, 
1946,  2916,  2924,  3367 ;  19  Ga.,  345  ;  10  Paige,  290.  Mc- 
Kish  decree  does  not  estop,  53  Ga.,  633 ;  Big.  on  Est.,  38- 
46, 114,  115,  197.  Should  be  allowed  to  conform  to  views 
of  court  by  amendment,  57  Ga.,  95. 

Jackson,  Lawton  &  Basinoer  ;  Hartritx>e  &  Chisholm, 
for  defendants,  cited,  on  time  when  motion  to  dismiss  may 
be  made,  27  Ga.,  352 ;  55  Ih.,  431 ;  Kinnehr&io  vs.  Mc- 
Whorter,  Aug.  27,  1878 ;  Findley  vs.  McBurnetts,  Nov. 
19,  1878.  Complainants  not  judgment  creditors  of  bank, 
5  Otto,  628-637.  Res  adjudicata,  58  Ga.,  293-4.  Proceed- 
ing cannot  be  sustained  as  a  bill  of  review,  Story's  Eq. 
Pl'gs,  404-418  ;  3  Dan.  Ch.  Pr.,  1727-8 ;  Code,  §2919.  Have 
not  stated  case  to  enforce  individual  liability  of  stockholders, 
16  Oa.,  217,  123-4.  Proceeding  barred,  1  Woods,  463-9 ; 
58  Ga.,  541.  Laches  bars,  7  Ga.,  573-580 ;  12  Ih.,  61 ;  1 
How.,  161 ;  1  Story's  Eq.,  §529. 

Blboklet,  Justice. 

The  complainant  could  not  recover  in  any  court,  on  the 
80 
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facts  alleged  in  the  bill,  and  therefore  the  motion  to  dismiBS 
at  the  hearing  was  not  too  late.  The  motion  went  to  the 
right  to  recover,  and  not  merely  to  the  choice  of  the  fornm. 
The  reasons  for  the  decision  are  stated  at  large  in  the  head, 
notes. 

Judgment  affirmed. 
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1.  By  a  trust  deed  made  in  January,  1850,  eighty-two  town  lots  were 
conveyed  in  fee  wm/pU  to  a  certain  man,  in  trust  for  his  wife,  and  for  his 
children,  born  and  to  be  born.  The  deed  had  a  clause  to  this  effect: 
"And  for  the  more  enlarged  and  beneficial  administration  of  said 
trust,  it  is  hereby  declared  that  the  said  trustee  shall  have  full  power 
and  authority  to  sell  and  convey  the  aforesaid  property,  or  any  part 
thereof,  by  deed  or  other  sufficient  instrument  in  writing  duly  execu- 
ted under  his  hand  and  seal  as  trustee,  whenever  the  same  shall  appear 
to  him  to  be  for  the  benefit  of  his  wife  and  children,  and  so  apply  the 
proceeds  of  said  sale  as  he  shall  deem  most  conducive  to  their  interest." 
In  December,  1875,  with  the  knowledge  and  consent  of  three  of  his 
sons,  then  of  full  age,  the  trustee  as  such,  by  a  deed  of  mortgage 
under  his  hand  and  seal,  mortgaged  two  of  said  lots  as  security  for 
four  thousand  dollars,  money  loaned  by  the  mortgagee,  giving  also 
his  promissory  notes,  as  trustee,  therefor.  The  three  sons  being  en- 
gaged in  a  lumber  business  on  their  own  account,  and  also  in  mn- 
ning  a  saw-mill  belonging  to  the  trust  estate,  used  said  money  partly 
for  their  own  separate  benefit,  and  partly  to  produce  a  profit  for  the 
trust  estate  by  operating  the  mill ;  but  no  profit  was  in  fact  produced. 
The  trustee  did  not  himself  use  any  of  the  money,  but  assented  to  its 
use  by  his  said  sons,  treating  them  as  the  real  borrowers,  and  as  au- 
thorized to  control  and  apply  it  as  they  pleased: 

HMy  that  in  equity  the  mortgage  is  binding,  as  against  the  three  sons, 
absolutely,  and  that,  as  the  trustee  yielded  to  them  the  produce  of 
the  loan,  the  presumption  is,  in  the  absence  of  evidence  to  the  con* 
trary,  that  the  amount  was  not  in  excess  of  their  due  share  of  the 
trust  estate,  and  that  the  two  lots  mortgaged  were  not  more  in  value 
than  their  equitable  share  of  the  property  embraced  in  the  trust  deed, 
and  that  the  trustee  deemed  the  application  of  the  money  made  by 
them,  with  his  assent,  a  proper  application  under  said  deed-H9aving 
only,  that  as  to  any  children  of  the  trustee  not  parties  to  the  bill 
now  before  the  court,  and  as  to  any  that  may  be  hereafter  born,  the 
decree  of  foreclosure  and  sale  shall  be  of  no  force  or  effect  TMb 
saving,  however,  will  not  prevent  the  decree  from  being  concluaiyc 
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as  to  all  the  parties  to  the  bill,  the  resort  to  equity  having  taken 
place  at  the  instance  of  the  beneficiaries  of  the  trust,  in  esse  when  the 
bill  was  filed,  (including  the  three  sons),  without  making  a  tender 
of  the  money  in  question,  or  any  part  thereof,  and  no  separate  relief 
being  prayed  for  by  any  of  the  complainants,  as  distinct  from  the 
common  relief  from  the  burden  of  the  mortgage  and  the  mortgage 
debt  sought  in  behalf  of  all,  and  by  the  verdict  of  the  jury  denied. 

2.  By  a  second  trust  deed,  made  in  December,  1852,  to  the  same  trus- 
tee in  behalf  of  the  same  beneficiaries,  conveying  other  realty,  an 
express  power  to  mortgage  was  given  to  the  trustee,  which  power 
he  exercised  in  1875,  by  including  in  the  mortgage  deed  above  de- 
scribed a  portion  of  said  other  realty,  this  incumbrance  being  for 
securing  the  same  loan: 

Heid,  that  the  power  was  sufficient,  and  that  under  the  facts  in  evi- 
dence the  jury  were  warranted  in  uphold^ig  the  mortgage  in  respect 
to  so  much  of  the  subject-matter  thereof  as  the  second  trust  deed 
covered. 

3.  The  clause  of  the  Code  (§2885),  which  declares  trustees  unauthor- 
ized to  create  any  lien  upon  the  trust  estate,  except  such  liens  as 
are  given  by  law,  does  not  nullify  an  express  power  to  mortgage 
conferred  by  a  trust  deed  made  prior  to  the  adoption  of  the  Code. 

4.  Notice  of  the  trust  did  not  cast  upon  the  mortgagee  in  the  present 
case  the  duty  of  seeing  to  a  different  application  of  the  money  from 
that  which  was  made;  and  the  jury  were  warranted  by  the  evidence 
in  concluding  that  the  moitgagee  was  without  notice  of  any  intention 
to  divert  the  money  from  objects  embraced  within  the  trust. 

5.  The  answer  of  one  defendant,  responsive  to  the  charges  in  the  bill, 
and  contradicting,  upon  material  points,  the  answer  of  another  de- 
fendant, does  not  necessarily  produce  an  equilibrium,  so  as  to  make 
the  case  turn  on  extrinsic  evidence  alone. 

6.  The  court  committed  no  error  against  the  complainants.  The  ver- 
dict of  the  jury,  in  effect  granting  the  prayer  of  the  answer  for  a 
foreclosure  of  the  mortgage  as  to  all  of  the  mortgaged  premises,  was 
correct;  and  the  order  of  the  couit  for  a  new  trial  was  erroneous. 

Equity.  Tmsts.  Powers.  Mortgage.  Notice.  Evi- 
dence. Before  Judge  Pate.  Glynn  Superior  Court.  May 
Term,  1878. 

Eliza  R.  Dart  and  eight  children,  all  of  age,  filed  their 
bill  against  Clarinda  H.  Colesbury  and  Urbanus  Dart,  Sr., 
trustee,  to  enjoin  the  foreclosure  of  a  certain  mortgage 
executed  by  the  trustee  to  his  co-defendant,  and  to  decree 
its  cancellation.    Mrs.  Colesbury  demurred  to  the  bill,  but 
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the  demurrer  was  overruled.  This  judgment  was  affirmed 
by  the  supreme  court.  See  59  Oa.^  839.  The  defendant 
Dart,  answered,  admitting  every  material  allegation.  Mrs. 
Oolesbury  answered,  denying  such  allegations,  and  praying 
the  foreclosure  of  the  mortgage.  The  facts  presented  by 
the  pleadings  and  evidence  as  to  the  character  of  the  trust 
deeds,  the  circumstances  under  which  the  mortgage  was 
executed,  etc.,  all  sufficiently  appear  in  the  first  two  head- 
notes.     The  jury  returned  the  following  verdict : 

"  We,  the  jury,  find  a  verdict  for  the  defendants,  and 
that  the  mortgage  be  foreclosed  as  to  all  the  property 
named  therein,  for  the  amount  due  on  the  mortgage  notes, 
with  interest." 

The  complainants  moved  for  a  new  trial  upon  the  foUow- 
iaig,  among  other  grounds : 

1.  Because  the  court  refused  to  charge  the  jury  "  that  a 
trustee  has  no  authority  under  our  statute  to  create  a  lien  on 
trust  property,  or  property  belonging  to  the  trust  estate, 
and  cannot  delegate  such  power  to  others." 

2.  Because  the  court  refused  to  charge  the  jury  "  that  it 
is  the  duty  of  a  party  dealing  with  a  tnistee  to  see  to  the 
application  of  the  purchase  money,  that  it  was  used  for  the 
benefit  of  the  trust  estate,  if  the  party  has  notice,  actual  or 
constructive,  of  the  trust." 

3.  Because  the  court  refused  to  charge  ^'  that  it  is  the 
province  of  the  jury  to  weigh  the  evidence,  and  if,  in 
their  opinion  the  evidence  of  U.  Dart,  trustee,  contra- 
dicts that  of  Mrs.  Colesbury  in  material  points,  the  evidence 
of  the  one  is  equal  to  that  of  the  other,  and  stands  as  an 
offset  against  the  other ;  that  the  jury  will  then  look  to  far- 
ther testimony,  if  any,  by  which  the  scales  will  be  turned." 

4.  Because  the  court  refused  to  charge  "  that  a  tnistee 
cannot  create  a  lien  upon  trust  property ;  that  the  law  which 
was  in  force  in  this  state  when  the  mortgage  at  bar  was 
made,  forbids  it." 

5.  Because  the  verdict  was  contrary  to  law,  evidence  and 
equity. 
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The  court  ordered  a  new  trial,  unless  Mfb.  Coleabnry 
woald  abandon  her  foreclosure  as  against  the  two  Iota  cov- 
ered by  the  firet  trust  deed.  To  this  judgment  she  ex- 
"  cepted. 

In  the  bill  of  exceptions  nnmerons  other  alleged  errors 
were  complained  of  in  the  instrnctions  to  the  jury,  and  in 
refusals  to  charge,  not  deemed  material  here. 

GooDYKAB  &  Habbis,  for  plaiutifi  in  error,  cited  2  Oa., 
383 ;  6  /i.y  324 ;  10  lb.,  429  ;  14  /*.,  55 ;  16  /b.,  155  ;  30 
lb.,  560,  598 ;  37  75.,  194,  426,  94 ;  59  lb.,  472  ;  2  Peny 
on  Trusts,  §§870,  849,  485  ;  53  Ga.,  209  ;  54  /}.,  45. 

Wm.  Williams  ;  W.  J.  WiLLLiics,  by  Hokb  SMrrH ;  Jho. 
C.  Nichols,  for  defendants,  cited  Code,  §3378.;  36  Oa.,  642 ; 
48  fl.,  367.  Power  to  sell  does  not  include  power  to 
mortgage.  Perry  on  Trusts,  475  ;  Hill  on  Tmstees,  475 ; 
Ist  Beav.,  390  ;  16  lb.,  400  ;  24  /J.,  86  ;  29  lb.,  137  ;  5 
Hill,  (N.  T.)  361 ;  38  Ga.,  391 ;  59  /b.,  769  ;  2  /h.,  404: 
3  P.  Wm.,  9;  1  Watts,  385.  Mortgage  on  trust  estate. 
Code,  §§2335,  3377. 

Blbcklrt,  Justice. 

1.  We  are  in  equity,  the  forum  chosen  by  the  beneficia- 
ries of  the  trust.  They  unite  in  praying  for  a  common  re- 
lief. They  seek  to  shake  ofE  the  mortgage  debt  from  the 
trust  property.     They  make  no  tender,  but  stand  on  the 

A  1 — 1  ! ity  of  the  trustee  to  incumber  the 

^,  especially  as  the  money  borrowed 
that  estate  generally,  but  of  three 
iS.  We  need  not  rale  that  the  power 
tained  in  the  deed  of  1850,  inclnded, 
r  to  mortgage.  There  is  broaderand 
ots  of  the  case,  upon  which  to  rest 
f  the  beneficiaries  of  the  trust  got 
)  trustee,  by  means  of  the  mortgage, 
town  lots  embraced  in  the  deed  of 
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1850,  and  but  two  of  these  were  put  in  the  roortfi^e. 
There  is  no  evidence  in  the  record  as  to  the  relative  valne 
of  these  two  as  compared  with  the  other  eighty.  Assume 
them  to  be  average  lots,  and  they  would  constitute  less  than 
one-fortieth  part  of  the  trust  estate  covered  by  this  one 
deed.  The  three  sons  who  received  and  used  the  money 
were  one-third  of  the  whole  number  of  beneficiaries  in  being 
when  the  bill  was  filed,  and  it  does  not  appear  that  any  have 
been  bom  since.  These  three  were  of  full  age  when  the 
money  was  borrowed,  and  were  therefore  competent  to  con- 
sent to  the  mortgage,  so  far  as  their  interest  in  the  trust 
property  was  concerned.  The  deed  gave  the  trustee  power 
to  sell  and  convey  the  whole  or  any  part  of  the  property, 
whenever  it  might  appear  to  him  to  be  for  the  benefit  of 
his  wife  and  children,  and  so  to  apply  the  proceeds  of  the 
sale  as  deemed  by  him  most  conducive  to  their  interest. 
Instead  of  pursuing  the  exact  terms  of  the  power  contained 
in  the  deed,  the  trustee  raised  money  by  note  and  mort- 
gage, and  suffered  this  money  to  be  taken  and  appropriated 
by  three  of  the  beneficiaries  of  the  trust,  who  used  it  partly 
for  their  own  separate  benefit,  and  partly  in  an  unsuccessful 
effort  to  produce  a  profit  for  the  trust  by  operating  a  saw- 
mill belonging  to  the  trust  estate.  In  the  absence  of  evi- 
dence to  the  contrary,  it  ought  to  be  presumed  that  the 
amount  was  not  in  excess  of  their  due  share  of  the  trust 
estate,  and  that  the  two  town  lots  were  not  more  in  value 
than  their  equitable  share  of  the  property  embraced  in  the 
deed  of  1850.  As  the  trustee,  instead  of  keeping  the  money 
and  using  or  investing  it,  permitted  these  beneficiaries  to 
take  it,  he  probably  deemed  this  a  proper  application  of  it 
under  the  trust  deed.  And  that  it  was  an  improper  appli- 
cation does  not  appear.  The  best  interest,  on  the  whole,  of 
a  man's  wife  and  children  may  possibly  be  subserved  by 
permitting  his  sons,  after  they  arrive  at  majority,  to  receive 
and  manage  their  proportion  of  the  property  which  beholds 
for  the  family  in  trust.  Certainly,  the  sons,  themselves, 
who  got  the  money  and  spent  it,  could  not  complain ;  and 
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in  order  for  their  co-beneficiaries  to  complain  with  effect, 
there  shoald  be  affirmative  evidence  that  they  were  injured. 
Ii^  this  instance,  all  the  co-beneficiaries  who  were  parties  to 
the  bill  have  had  an  opportunity  to  show  injury,  and  have 
failed  to  do  it.  For  aught  that  appears,  the  three  sons  may, 
on  an  equal  division,  be  entitled  to  much  more  of  the  trust 
property  than  the  lots  in  question,  or  the  money  which  was 
raised  on  the  mortgage.  There  is  no  hint  that  they  are  en- 
titled to  less.  It  may  be  that  more  beneficiaries  have  been 
bom  since  the  filing  of  the  bill,  or  may  hereafter  be  born  ; 
if  so,  they  should  not  and  will  not  be  bound  by  the  decree, 
as  to  the  two  lots;  for  the  like  opportunity  of  showing 
injury,  as  the  others  have  enjoyed,  will  be  due  to  them,  and 
can  be  accorded  in  the  future.  All  the  complainants  in  the 
bill,  having  had  their  day  in  court,  can  be  and  are  to  be 
bound  absolutely. 

2,  3.  The  deed  of  1852,  contained  an  express  power  to 
mortgage.  The  Code  did  not  cut  away  the  power  by  sec- 
tion 2835,  for  the  simple  reason  that  the  power  was  older 
than  the  Code,  and  the  latter  was  not  intended  to  have  any 
retroactive  effect.  Possibly  other  reasons  might  be  adduced, 
but  as  they  are  not  needed,  they  need  not  be  sought  for. 

4.  The  borrowed  money  went  to  three  of  the  beneficia- 
ries of  the  trust,  with  the  trustee's  consent.  Notice  of  the 
trust  did  not  cast  upon  the  lender  and  mortgagee  the  duty 
of  seeing  to  a  more  strict  application  of  the  money  to  the 
purposes  of  the  trust.  The  apparent  magnitude  of  the  trust 
estate,  and  the  fact  that  the  three  beneficiaries  were  of  full 
age,  have  already  been  noticed.  On  an  enlarged  view  of 
the  objects  of  the  trust,  it  could  be  held  nakedly  that  the 
application  of  the  money  was  within  the  objects ;  but  even 
if  it  waB  somewhat  aside  from  them,  the  money  appeared  to 
be  going  in  the  right  direction  when  it  reached  the  hands 
of  the  adult  sons  of  the  trustee,  who  were  working  or  about 
to  work  a  saw-mill  belonging  to  the  trust  estate,  and  who 
wanted  the  money  for  use  in  that  connection,  the  trustee 
not  objecting.    The  jury  were  warranted  in  inferring  from 
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the  evidence  that  the  mortgagee  was  without  notice  of  any 
intention  to  divert  the  money  from  the  objects  embraced 
within  the  scope  of  the  trust,  even  on  a  strict  and  narrow 
view  of  such  objects. 

5.  As  we  understand  the  record,  the  evidence  of  the  two 
defendants  in  the  bill,  which  the  complainants  wanted  to 
dispose  of  on  the  principle  of  setting  off  one  defendant's 
evidence  against  that  of  the  other,  was  contained  in  their 
respective  answers  responsive  to  the  charges  of  the  bilL 
The  mortgagee  had  answered  favorably  to  herself,  and  the 
trustee  had  answered  favorably  to  his  wife,  sons  and  daugh- 
ters. The  complainants  wanted  a  charge  from  the  bench 
which  would  force  the  jury  to  give  the  trustee  as  much 
credit  as  the  mortgagee.  It  is  even  doubtful  whether  the 
trustee's  answer  was  evidence  at  all  against  the  mortgagee, 
as  to  relief  which  would  affect  her  without  affecting 
him.  The  trustee  had  no  direct  interest  in  favor  of  uphold- 
ing the  mortgage,  and  it  is  plain  that  he  had  no  inclination 
to  uphold  it.  He  was  a  defendant  in  sympathy  with  the 
complainants — a  Greek  in  the  Trojan  camp.  But  concede 
that  his  answer  was  evidence  where  it  conflicted  with  hers, 
why  should  the  jury  be  bound  to  treat  both  as  equally 
credible  ?     There  is  neither  rule  nor  reason  that  so  requires. 

6.  We  have  disposed  of  all  questions  of  any  moment 
which  the  case  presents.  Without  going  in  detail  into  the 
more  minute  points,  we  may  hold,  in  general  terms,  that 
the  court  committed  on  the  trial  no  error  against  the  com- 
plainants. The  jury  found  correctly,  and  the  order  for  a 
new  trial  on  terms  was  erroneous. 

Judgment  reversed. 


PSASIS  VS,  COOPKB. 


1.  The  verdict  is  contrary  neither  to  law  cor  evidence,  and  substan- 
tially covers  the  main  issues  in  the  case. 

2.  On  a  bill  for  the  specific  performance  of  a  contract  to  convey  realty, 
the  jury  having  found  for  the  complainant^  it  waa  error  for  the 
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court  to  iaclude  in  its  decree  a  provision  that  defendant  should  pay 
for  making  and  recording  the  deed,  and  in  default  of  compliance 
with  the  decree,  that  he  be  attached  for  contempt. 

New  trial.  Specific  performance.  Decree.  Attachment 
for  contempt.  Before  Jndge  Tompkins.  Mcintosh  Supe- 
rior Conrt.    April  Term,  1878. 

To  the  report  contained  in  the  decision  it  is  only  neces- 
sary to  add  the  following : 

Defendant  moved  for  a  new  trial  on  the  following,  among 
ottier  grounds :  1.  Because  the  verdict  is  contrary  to  law 
and  the  evidence.  2.  Because  the  verdict  is  uncertain, 
vague,  and  does  not  cover  all  the  issues  in  the  case,  defend- 
ant claiming  that  a  balance  was  still  due  on  the  purchase- 
money,  and  there  being  no  finding  on  this  point.  3.  Be- 
cause the  decree  does  not  follow  the  verdict. 

The  motion  was  overruled,  and  defendant  excepted. 

P.  W.  MsLDBiM ;  L.  £.  B.  DbLobms,  for  plaintiff  in  error. 
No  appearance  for  defendant. 

Wakneb,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant,  Cooper,  against 
the  defendant,  Pease,  with  a  prayer  for  the  specific  perform- 
ance of  a  contract  for  the  sale  of  a  certain  described  city  lot 
in  the  city  of  Darien,  on  the  allegations  contained  therein. 
On  the  trial  of  the  case  the  jury,  under  the  charge  of  the 
court,  found  the  following  verdict :  "  We,  the  jury,  find  for 
the  complainant,  and  that  the  prayer  for  specific  perform- 
ance, as  asked  for  in  the  bill,  should  be  granted  and  decreed 
by  the  court."  Upon  this  verdict  the  chancellor  entered 
the  following  decree :  ''  It  is  decreed  that  the  defendant  do 
execute  and  deliver  to  complainant  a  fee  simple  warranty 
deed  to  lot  No.  11,  Adam  street,  Darien,  bounded  and  de- 
scribed in  said  bill,  in  ten  days  from  the  adjournment  of 
this  court ;  that  defendant  pay  the  costs  of  said  titles,  the 
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costs  of  the  record  of  said  titles,  and  the  costs  of  this  suit, 
and  in  defanlt  of  the  execution  and  delivery  of  said  titles 
within  the  time  mentioned,  that  he  be  attached  at  the  next 
term  of  this  coart  as  for  a  contempt." 

1.  A  motion  was  made  for  a  new  trial  on  the  grounds 
therein  stated,  which  was  overraled,  and  the  defendant  ex- 
cepted. It  appears  from  the  evidence  in  the  record,  that  the 
complainant  was  the  former  slave  of  the  defendant,  and,  as 
is  usually  the  case,  reposed  entire  confidence  in  him.  There 
was  no  dispute  between  the  parties  as  to  the  purchase  of 
the  lot  by  the  complainant  from  the  defendant,  and  that  the 
complainant  went  into  the  possession  of  it  and  made  valuable 
improvements  thereon.  According  to  the  evidence,  the 
price  which  the  complainant  was  to  pay  for  the  lot  was 
$250.00.  The  complainant  was  to  have  time  to  pay  for  the 
lot  in  small  installments,  but,  when  paid  for,  the  defendant 
was  to  make  him  a  title  to  it.  The  defendant  admitted  that 
the  complainant  had  paid  him  over  $300.00  in  money,  but 
that  he  had  applied  only  $50,00  of  it  to  the  payment  for 
the  lot ;  the  balance  had  been  credited  on  an  account  against 
the  complainant  for  provisions,  building  materials,  etc.,  furn- 
ished him.  The  complainant  stated,  in  his  evidence,  that  the 
agreement  was  that  all  the  money  he  should  pay  the  defend- 
ant, from  time  to  time,  should  first  be  appropriated  to  the 
payment  for  the  lot.  The  defendant,  in  his  evidence,  de- 
nied that  that  was  the  agreement.  The  jury,  however, 
thought  proper  to  believe  the  complainant,  as  it  was  their 
right  to  do,  and  found  a  verdict  in  his  favor ;  and  as  the 
judge  before  whom  the  cause  was  tried  was  satisfied  with 
the  verdict,  we  will  not  disturb  it.  The  verdict  substan- 
tially covered  the  main  issue  involved  in  the  case. 

2.  So  much  of  the  decree  entered  upon  the  verdict  as 
directed  that  the  defendant  should  be  attached  at  the  next 
term  of  the  court  for  contempt,  on  failure  to  perform  the 
decree,  and  that  the  defendant  should  pay  the  costs  of  mak- 
ing the  title  to  the  lot,  and  the  cost  of  recording  the  same, 
was  error.    The  appropriate  decree  to  be  rendered  upon 
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the  verdict  is  that  which  was  rendered,  omitting  what  is 
said  therein  abont  attaching  the  defendant  for  contempt  at 
the  next  term  of  the  conrt,  in  case  of  his  default,  etc.,  and 
the  payment  of  costs  by  the  defendant  for  making  titles  to 
the  lot,  and  for  recording  the  same. 

Let  the  judgment  of  the  court  below  be  affirmed,  with 
directions  to  modify  the  decree  entered  upon  the  verdict  as 
hereinbefore  indicated. 


Bbowk  vs.  Houssb. 

Poflsession  of  land  in  the  defendant  in  execution  after  the  rendition  of 
a  judgment  against  him,  casts  the  onus  upon  the  claimant  of  show- 
ing a  better  title.  A  deed  to  the  defendant  in  execution  in  trust  for 
his  wife,  where  he  paid  all  the  purchase  money  with  his  own  prop-' 
erty  and  where  she  paid  nothing,  is  not  a  better  title,  because  it  is 
fraudulent  and  void  as  against  this  judgment  creditor;  and  the  claim- 
ant who  holds  a  deed  from  the  trustee  and  the  wife  is  not  protected, 
unless  he  be  a  bona  fide  purchaser  for  value  without  notice;  and  the 
question  of  notice  is  one,  under  the  facts  proven,  for  the  jury,  and 
the  evidence  in  the  record  is  sufQcient  to  support  their  finding  that 
he  had  notice. 
Blecklxt,  Justice,  dissented. 

Claim.  On/us  prohandi.  Trusts.  Title.  Notice.  Be- 
fore Judge  Wright.  Decatur  Superior  Court.  May 
Term,  1878. 

Beported  in  the  opinion. 

D.  A.  EussBLL ;  O.  G.  Gublby,  for  plaintiff  in  error, 
cited  8  Oa.y  258  ;  6  /J.,  103  ;  Code,  §2640 ;  46  Oa.,  34. 

No  appearance  for  defendant. 

Jaokson,  Justice. 

Houser  levied  upon  a  house  and  lot  in  Bainbridge  which 
was  claimed  by  Brown.  The  plaintiff  showed  possession  in 
W.  H.  Allen,  the  defendant  in  Ji.  fa.y  after  the  date  of  the 
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judgment,  from  May,  1872,  to  the  fall  of  that  year.  The 
judgment  bore  date  in  1871.  The  claimant  then  showed  a 
deed  to  the  defendant  as  trustee  for  his  wife,  executed 
about  the  time  defendant  went  into  possession,  and  a  deed 
from  the  trustee  and  wife  to  himself  in  the  July  following. 
It  appeared  further  from  the  evidence  that  the  consid- 
eration of  this  deed  to  defendant  as  trustee  for  his  wife, 
was  a  house  and  lot  belonging  to  defendant  in  fi.  fa,  him- 
self, which  he  exchanged  with  one  O'Neal  for  this  house 
and  lot  levied  on,  and  the  deed  from  defendant  in^.  fa,  to 
O'Neal,  as  well  as  the  deed  from  O'Neal  to  the  husband, 
trustee,  were  in  evidence  and  bore  date,  the  first  on  the  2d 
of  May,  1872,  and  the  other  on  the  6th  of  May,  1872.  It 
also  appears  that  the  purchaser  had  heard  about  this  swap 
of  lots ;  he  was  charged  with  notice  that  the  judgment  was 
older  than  his  deed,  and  was  thus  put  upon  inquiry  ;  and  it 
further  appears  the  attorney  employed  by  him  to  draw  the 
deed  knew  all  about  the  transaction  and  drew  the  deed 
accordingly. 

Under  these  facts  the  property  was  found  subject,  and  a 
motion  for  a  new  trial  was  made  on  two  grounds  :  first,  that 
the  verdict  is  against  the  law  and  the  evidence,  and  without 
evidence  ;  and  secondly,  against  the  charge  of  the  court. 

The  question  is,  was  the  verdict  right,  under  the  evi- 
dence ? 

Ever  since  the  act  of  1821,  Cobb's  Digest,  533,  posses- 
sion of  property  by  the  defendant  in  ji,  fa,  at  the  date  of 
the  levy,  whether  real  or  personal,  has  been  held  to  make 
a  prima  fade  case  to  subject  it  to  the  plaintifPs 
judgment  and  to  cast  the  oniJts  upon  the  claimant.  And 
it  has  been  further  repeatedly  held  that  such  possession, 
though  not  at  the  date  of  the  levy,  if  proven  to  be  in 
defendant  after  judgment,  worked  the  same  result,  made  a 
prvma  facie  case,  and  cast  the  onua  upon  the  claimant 
See  6  Oa.,  410 ;  7  Oa,,  496 ;  26  Ga,,  283 ;  58  Qa.,  509. 

In  the  case  in  26  (?a.,  Morgan  vs,  Sims  &  Nanoe^  pos- 
session for  six  or  eight  years  before  judgment  and  up  to  one 
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week  of  the  term  when  the  judgment  wae  had,  was  held 
safficient  evidence  to  condemn  the  land  and  cast  the  oiit^  ; 
and  in  the  case  in  58  Oa.,  Kiser  vs.  Miller^  it  was  held 
that  "possession  of  land  by  a  tenant  of  defendant  in^.  /a., 
is  possession  of  defendant,  and  proof  thereof  since  judg- 
ment casts  the  ontu  upon  the  claimant  to  show  a  better 
trtle." 

It  follows  that  possession  of  this  land  in  A.llen,  the 
defendant  in^.  /a.y  after  the  date  of  this  judgment  being 
proven,  that  fact  made  s,  prima  fude  case  sufficient  to  con- 
demn the  land  until  overthrown.  How  is  it  sought  to  be 
overthrown  \  First,  by  showing  that  he  went  in  under  a 
deed  to  him  as  trustee  for  his  wife  ;  but  the  proof  is  that 
he  deeded  away  to  O'Neal  his  lot  four  days  before  he  got 
O'Neal's  deed  to  his  wife,  and  it  seems  probable  that 
O'Neal's  deed  to  his  wife  was  made  after  his  possession. 
Be  that  as  it  may,  that  deed  is  attacked  for  fraud,  and  the 
proof  is  conclusive  that  the  defendant's  own  money — his 
own  property — ^paid  for  the  lot,  and  that  the  deed  must 
have  been  made  to  him  in  trust  for  his  wife  to  defraud 
creditors,  and  especially  this  judgment  creditor,  and  that  it 
is  therefore  void.  Code,  §§2751,  3178, 1952.  It  can  make  no 
difference  that  the  proper  title  was  not  first  put  in  defend- 
ant and  then  went  out  of  him  into  his  wife.  Fraud  between 
husband  and  wife  is  easily  fixed  up,  and  the  transaction  will 
be  closely  scanned  to  detect  it,  and  no  such  trick  as  the  not 
putting  the  title  first  in  him  will  avail,  but  that  it  is  all 
right  if  it  goes  direct  in  her.  If  it  be  void  for  the  fraud, 
of  course  it  cannot  rebut  the  prima  facie  case  made,  and 
the  land  is  subject  unless  this  purchaser  is  innocent  and 
bought  without  notice,  which  is  the  only  ground  insisted 
upon  by  plaintiff  in  error.     Is  he  an  innocent  purchaser  ? 

He  was  charged  with  notice  of  this  judgement,  he  had 
heard  that  the  swap  was  made,  the  deeds  were  of  record 
and  subject  to  his  examination,  his  attorney  wlio  was 
employed  to  draw  the  deed  to  him  made  inquiry  about  the 
condition  of  the  title,  and  was  obliged  to  make  the  inquiry 
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in  order  to  draw  it  correctly,  even  if  not  employed  to  inquire 
into  the  title,  which  the  jury  might  well  have  foand  from 
the  circumstances  of  the  case,  though  the  claimant  did  swear 
that  he  was  employed  only  to  draw  the  papers.  These  cir- 
cumstances we  hold  to  be  ample  to  lead  to  the  conclusion 
that  he  had  notice,  or  was  put  upon  inquiry  at  least  so  as  to  be 
affected  with  notice.  Therefore  we  think  the  court  right  in 
sustaining  the  verdict,  and  that  it  might  well  stand  without 
conflict  with  the  charge  that  a  lawyer  employed  to  draw  a 
deed  was  not  employed  to  look  into  the  title.  That  is  a  close 
distinction,  but  suppose  it  be  right,  there  is  still  evidence 
which  looks  like  he  was  employed  to  look  into  the  title ; 
and  evidence  enough  of  notice  without  invoking  at  all  the 
notice  to  the  counsel. 

The  only  possible  misgiving  about  the  case  arises  from  the 
suggestion  of  a  member  of  the  court  that  the  property 
cannot  be  subjected  at  law  for  want  of  a  legal  title — a  written 
title  to  it — as  it  is  land.  But  the  cases  in  the  6th,  7th,  26th 
and  58th  Qa.^  cited  above,  show  that  under  our  claim  laws, 
enacted  as  far  back  as  1821,  mere  possession  of  land  at  the 
date  of  the  levy,  or  at  any  time  since  the  judgment  was 
rendered,  makes  a  good^ma  /aoie  title,  and  under  it  the 
land  will  be  sold  to  make  the  creditor's  money,  unless  such 
possessory  title  is  overthrown  by  a  better  title.  It  is  impos- 
sible that  a  fraudulent  title  can  be  better  than  any  sort  of 
title,  for  the  reason  that  it  is  absolutely  void,  especially 
against  creditors.  That  a  void  thing  can  displace  and  set 
aside  sl  prima  facie  title,  is  to  me  incomprehensible. 

Judgment  affirmed. 

Wabneb,  Chief  Justice,  concurred. 
Bleckley,  Justice,  dissented. 
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Where  a  day  was  set  by  the  chancellor  for  the  hearing  of  an  applica- 
tion for  injunction,  and  on  a  day  previous  to  the  appointed  time,  at 
the  instance  of  complainants,  the  application  was  heard  and  an  in- 
junction refused,  the  refusal  is  not  such  a  final  decision  as  can  be 
reviewed  by  writ  of  error. 

Eqnity.  Injunction.  Practice  in  the  Superior  Court. 
Practice  in  the  Supreme  Court.  Before  Judge  Gbioe.  Bibb 
County.     At  Chambers.    December  18th,  1878. 

Reported  in  the  decision. 

Lton  &  Gbbsham  ;  J.  L.  Habdsmak  ;  W.  Dbssau  ;  Hill 
&  Hasbis;  WnrrTLB  &  WnnTLB;  C.  L.  Babtlbtt;  A. 
Pboudfii,  for  plaintiffs  in  error. 

Bacon  &  Bitthbbfobd  ;  W.  A.  Hawkins  ;  Lanibb  &  An- 
DKBSON  ;  Sam.  W.  Jbmison,  for  defendants. 

Wabnbb,  Chief  Justice. 

It  appears  from  the  record  and  bill  of  exceptions  in  this 
case,  that  the  bill  of  the  complainants  against  the  defend- 
ants praying  for  an  injunction,  was  presented  to  the  chan- 
cellor and  filed  in  the  clerk's  office  on  the  16th  of  Decem- 
ber, 1878,  whereupon  the  chancellor  sanctioned  the  bill,  and 
ordered  that  the  defendants  show  cause  on  the  24th  day  of 
December,  1878,  why  the  writ  of  injunction  should  not 
issue  as  prayed  for,  and  in  the  meantime  granted  a  restrain- 
ing order  against  the  defendants.  It  also  appears  that  on 
the  18th  day  of  December,  1878,  the  chancellor  revoked 
the  restraining  order  as  having  been  improvidently  granted. 
The  complainants'  solicitors  then  requested  that  the  appli- 
cation for  injunction,  which  had  been  appointed  to  be  heard 
on  the  24th  inst.,  be  then  and  there  determined  as  both  par- 
ties were  present.  The  defendants  objected  to  said  hearing 
at  that  time  as  they  wished  to  answer  the  bill,  but  the  com- 
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plainants  insisting  upon  a  decision  at  that  time,  the  chancel- 
lor overruled  the  defendants'  objections,  and  passed  an  order 
on  the  said  18th  day  of  December,  1878,  refusing  the  com- 
plainants' application  for  the  injunction  prayed  for.  Where- 
upon the  complainants  sued  out  their  writ  of  error  to  this 
court. 

When  the  case  was  called  for  a  hearing  here,  the  defend- 
ants made  a  motion  to  dismiss  it  on  the  ground  that  it  had 
not  been  heard  and  decided  as  required  by  law  so  as  to  entitle 
it  to  be  brought  up  to  this  court  by  writ  of  error,  as  provi- 
ded by  the  3212th  and  3213th  sections  of  the  Code.  The 
special  court  to  which  the  defendants  were  notified  to  appear 
and  show  cause  why  the  injunction  prayed  for  should  not 
be  granted,  was  appointed  to  be  held  on  the  24th  day  of 
December,  1878 ;  that  was  the  court  recognized  by  law  for 
the  purpose  of  granting  or  refusing  the  injunction  prayed 
for  in  this  case,  from  the  decision  of  which  a  writ  of  error 
would  lie  to  thifl  court.  There  is  no  provision  of  law  that 
we  are  aware  of,  which  would  authorize  a  writ  of  error  in  an 
injunction  case,  on  the  statement  of  facts  disclosed  in  the 
record  before  us.  See  Kaufrawn  vs,  Ferst  <&  Co.y  55  Ga., 
350.  The  application  for  the  injunction  had  not  been  heard 
at  the  special  court  appointed  by  the  chancellor  for  that  pur- 
pose on  the  24:th  day  of  December,  1878,  as  required  by  the 
3211th  and  3212th  sections  of  the  Code,  and  until  that  appli- 
cation for  the  injunction  liad  been  heard  and  decided  by  the 
chancellor  in  the  manner  as  provided  by  those  two  sections, 
the  case  could  not  be  brought  to  this  court  by  writ  of  error 
under  the  provisions  of  the  3213th  section.  Whether  the 
complainants  could  have  filed  a  bill  of  exceptions  pendente 
lite  to  the  interlocutory  order  of  the  chancellor  revoking  the 
restraining  order,  it  is  not  necessary  now  to  decide,  but  the 
complainants  could  not  bring  up  the  interlocutory  order  of 
revocation  by  writ  of  error  to  this  court,  because  the  chan- 
cellor, on  the  hearing  of  the  application  on  the  day  appointed, 
might  have  granted  the  injunction  prayed  for,  and  the  legal 
presumption  is  that  he  would  have  done  so  if  the  complain- 
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ants  had  shown  themselves  entitled  to  it.  The  complainants 
cannot  complain  that  the  chancellor  refused  the  injunction 
before  the  time  appointed  for  the  hearing  on  the  18th  of 
December,  1878,  because  they  specially  requested  him  to  de- 
cide the  injunction  then. 

Lot  the  writ  of  error  be  dismissed. 


BosTOCK  V8,  The  State  of  Geobgia. 

1.  While  the  indictment  is  loosely  drawn  and  might  have  been  bad  on 
special  demurrer,  the  objections  are  not  such  as  to  be  good  in  arrest 
of  judgment. 

2.  Blanks  being  left,  which  were  filled  by  the  solicitor-general  in  pencil, 
but  the  insertions  erased  by  order  of  court  after  the  jury  had  been 
impaneled  and  before  evidence  was  submitted,  the  solicitor  stating 
that  tliey  were  not  made  as  alterations  but  as  guides  to  himself,  a 
motion  in  arrest  based  on  the  ground  of  alterations  in  the  indict- 
ment was  properly  overruled. 

3.  Defendant  being  charged  with  murder  in  causing  deceased  to  fall  or 
leap  from  a  portico,  it  was  error  in  the  court  to  inquire  of  defend- 
ant's counsel  whether  he  objected  to  the  jury's  examining  the  prem- 
ises, and  upon  receiving  a  negative  answer,  sending  them  in  charge 
of  a  bailiff  to  look  at  the  scene  of  the  alleged  homicide. 

4.  Whether  or  not  the  counts  of  an  indictment  are  sufficient,  is  for  the 
decision  of  the  court,  and  not  of  the  jury. 

5.  It  was  error  for  the  court  to  charge  concerning  a  state  of  facts  in 
respect  to  which  there  was  no  evidence. 

Criminal  law.  Practice  in  the  Superior  Court.  Charge 
of  Court.  Motion  in  arrest  of  judgment.  Before  Judge 
Tompkins.   Chatham  Superior  Court.   October  Term,  1877. 

Beported  in  the  decision. 

A.  P.  &  S.  B.  Adams  ;  P.  M.  &  R  W.  Russell,  for  plain- 
tiff in  error,  cited  as  follows:  On  alteration  of  indictment, 
1  Bish.  Cr.  Proc,  §389 ;  Code,  §3916.  On  indictment,  1 
Bish.  Cr.  Proc,  §277 ;  2  Whar.  Am.  Cr.  L.,  §§961,  1069 ;  1 
/S.,  §629 ;  1  Car.  &  Mars.,  284  ;  1  Russ.  on  Cr.,  676 ;  1  Arch. 
Or.  PL  &  Pr.,  790, 265,  note  1 ;  50  Ga.,  593.  Inspection 
40 
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of  premises,  1  Bish.  Or.  Proc,  §§827,  686  ;  10  Ga,,  524 ;  11 
/&.,  338  ;  12  /*.,  29 ;  51  /J.,  567. 

A.  B.  Smith,  solicitor-general,  for  the  state,  cited  on  in- 
dictment and  charge,  2  Arch.  Cr.  PI.  &  Pr.,  207 ;  Ry.  &  M. 
C.  C,  97 ;  IT.  R,  177. 

Wabneb,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  murder, 
and  on  his  trial  therefor  was  found  guilty  of  voluntary 
manslaughter.  A  motion  was  made  in  arrest  of  judg- 
ment on  the  grounds  therein  stated,  amongst  which  are, 
''  that  the  allegations  in  the  indictment  do  not  either  in  the 
first  or  second  counts  thereof ,  set  forth  or  specif y  any  offense 
with  which  defendant  is  charged."  And  because  "of  the 
alteration  of  the  second  count  after  indictment  found,  and 
because  both  of  the  counts  are  fatally  defective." 

A  motion  was  also  made  for  a  new  trial  on  various  grounds, 
both  of  which  motions  were  overruled,  and  the  defendant 
excepted.    The  following  is  a  copy  of  the  indictment : 

"Georgia,  Chatham  County. 

"  The  grand  jurors,  selected,  chosen  and  sworn  for  the  county  of 
Chatham,  to  wit.  (here  the  names  of  the  grand  jurors  are  set  out)  in 
the  name  and  behalf  of  the  citizens  of  Georgia,  charge  and  accuse 
Thomas  Bostock,  of  the  county  and  state  aforesaid,  with  the  offense  of 
murder;  for  that  the  said  Thomas  Bostock,  in  the  county  of  Chatl\am 
and  state  aforesaid,  on  the  seventeenth  day  of  August,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  seventy-seven,  with  force 
and  arms,  in  and  upon  one  Catherine  Bostock,  in  the  peace  of  Gk>d  and 
said  state,  feloniously,  wilfully  and  with  malice  aforethought  did  make 
an  assault ;  and  that  the  said  Thomas  Bostock,  being  then  and  there  the 
husband  of  her,  the  said  Catherine  Bostock,  did  then  and  there,  in  a 
violent  and  threatening  manner,  and  by  threats,  menaces  and  abusive 
language,  then  and  there  used  to,  of,  and  in  the  presence  and  hearing 
of  her,  the  said  Catherine  Bostock,  did  so  operate  on  her  fears  as  to 
induce  her  to  believe  that  the  said  Thomas  Bostock  thereby  intended 
to  do  her  some  great  bodily  harm,  and  that  by  means  of  the  language, 
acts  and  disposition  of  the  said  Thomas  Bostock,  so  as  aforesaid  mani- 
fested, that  her  personal  liberty  was  in  great  peril  and  her  life  greatly 
endangered,  and  acting  under  the  influence  of  her  fears,  so  as  aforesaid 
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brought  about  by  the  unlawful,  wilful  and  malicious  conduct  of  the 
said  Thomas  Bostock,  she,  the  said  Catherine  Bostock,  being  at  that 
time  in  an  upper  story  of  a  certain  house  in  said  county,  at  that  time 
occupied  by  the  said  Thomas  and  Catherine  Bostock,  she,  the  said 
Catherine  Bostock,  in  her  endeavor  to  escape  from  the  vengeance, 
wrath  and  violence  of  him,  the  said  Thomas  Bostock,  so  as  aforesaid 
manifested,  and  having  been  and  at  that  time  being  greatly  terrified, 
and  being  in  fear  that  her  life  was  endangered,  so  as  aforesaid  felo- 
niously, wilfully  and  with  malice  aforethought,  manifested  by  the  said 
Thomas  Bostock,  did,  from  a  certain  portico  attached  to  said  house, 
fall  to  the  ground,  and  did  thereby  receive  certain  mortal  wounds  and 
bruises,  of  which  said  mortal  wounds  and  bruises  the  said  Catherine 
Bostock  afterwards,  to-wit:  in  the  county  and  state  aforesaid,  and  on 
the  eighteenth  day  of  August,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy-seven ,  died. 

"And  so  the  jurors  aforesaid,  ou  their  oaths  aforesaid,  do  say  that 
he,  the  said  Thomas  Bostock,  her,  the  said  Catherine  Bostock,  in  man- 
ner and  form  aforesaid,  feloniously,  wilfully  and  with  malice  afore- 
thought, did  kill  and  murder,  contrary  to  the  laws  of  said  state,  the 
good  order,  peace  and  dignity  thereof. 

''And  the  jurors  aforesaid,  in  the  name  and  behalf  of  the  citizens  of 
(Georgia,  further  charge  and  accuse  the  said  Thomas  Bostock  with  hav- 
ing committed  the  offense  of  murder. 

"  For  that  the  said  Thomas  Bostock,  in  the  county  of  Chatham  and 
state  of  Georgia  aforesaid,  on  the  seventeenth  day  of  August,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  seventy-seven,  and 
upon  one  Catherine  Bostock,  in  the  peace  of  God  and  said  state,  felo- 
niously, wilfully  and  w^ith  malice  aforethought  did  make  an  assault. 

"And  that  he,  the  said  Thomas  Bostock,  did  wilfully,  feloniously 
and  with  malice  aforethought,  then  and  there  use  to,  of,  and  in  the 
presence  of  one  Catherine  Bostock,  certain  violent  and  abusive  lan- 
guage, and  with  threats  and  menaces  did  thereby  greatly  excite  the 
fears  of  her,  the  said  Catherine  Bostock,  and  did  thereby  induce  her  to 
believe  that  her  personal  liberty  and  life  were  greatly  endangered,  and 
she  having  well  grounded  reasons  to  believe,  and  believing,  that  the 
said  Thomas  Bostock,  feloniously,  wilfully  and  with  malice  afore- 
thought, meditated  the  destruction  of  her  life,  she  then  being  in  an 
upper  story  of  a  certain  house  in  said  county,  then  occupied  b}'  the 
said  Thomas  and  Catherine  Bostock,  to  escape  the  threatened  violence 
of  the  said  Thomas  Bostock  towards  her  person  and  life,  endeavored 
to  escape  from  him,  and  being  on  the  top  of  a  certain  portico  attached 

to  and  a  part  of  said  house,  and  whilst  on  the  outer  edge  of  said 

^as  wilfully  and  feloniously,  and  with  malice  aforethought,  approached 
by  the  said  Thomas  Bostock,  and  he  not  having  the  fear  of  God  before 
his  eyes  and  being  instigated  by  the  devil,  did  then  and  there  wilfully, 
feloniously  and  with  malice  aforethought,  seize,  shove  and  throw  said 
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Catherine  Bostock  from  said  ,  so  as  aforesaid  attached  to  said 

housc»  with  great  violence  to  the  ground,  and  that  she,  the  said  Cathe- 
rine Bostock,  by  reason  of  said  fall,  did  then  and  there,  in  manner  and 
form  aforesaid,  receive  certain  mortal  wounds  and  bruises,  from  which 
said  mortal  wounds  and  bruises  the  said  Catherine  Bostock,  from  the 
day  aforesaid,  did  languish,  and  languishing  did  live  until  the  eight- 
eenth day  of  August,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  seventy-seven,  on  which  last  mentioned  day  the  said  Cathe- 
rine Bostock,  in  the  county  of  Chatham  and  state  of  Georgia  aforesaid, 
of  the  mortal  wounds  and  bruises  aforesaid,  died. 

''And  so  the  jurors  aforesaid,  on  their  oaths  aforesaid,  do  say  that 
he,  the  said  Thomas  Bostock,  in  manner  and  form  aforesaid,  her,  the 
8iiid  Catherine  Bostock,  did  then  and  there,  feloniously,  wilfully  and 
with  malice  aforethought,  kill  and  murder. 

"Contrary  to  the  laws  of  said  state,  the  good  order,  peace  and  dig- 
nity thereof." 

When  the  solicitor-general  read  this  indictment  to  the 
prisoner,  he  tilled  up  the  two  blank  places  apparent  in  the 
the  indictment  with  the  word  portico.  After  the  jarj  had 
been  impaneled,  prisoner's  counsel  arose  and  stated  in  his 
place  that  it  had  just  been  discovered  by  the  defense,  that 
the  indictment  had  been  altered  in  its  second  count  since  it 
left  the  grand  jury  room,  by  the  insertion  of  the  word  **  por- 
tico "  in  the  two  blank  places.  This  insertion  was  written  in 
lead  pencil,  the  rest  of  the  indictment  being  in  ink ;  it  was 
not  interpolated,  but  written  in  the  blank  space  where  there 
was  plenty  of  room.  The  solicitor-general  admitted  that  he 
had  written  the  word  in  the  two  places  mentioned  since  the 
grand  jury  had  passed  upon  the  case,  but  for  the  purpose  of 
his  guidance,  and  with  no  intention  of  altering  the  indict- 
ment. Whereupon  the  prisoner  moved  to  strike  the  second 
count  because  of  the  insertion  of  the  word  in  the  two  places, 
and  thereby  altering  the  indictment  after  it  had  left  the  grand 
jury  room.  The  court  refused  the  motion,  but  ordered  that 
the  word  be  erased  in  both  places,  which  was  done,  and  the 
prisoner  excepted.  This  motion  was  made  before  evidence 
was  submitted. 

1,  2.  There  was  no  errer  in  overruling  the  defendant's 
motion  in  arrest  of  judgment.     The  indictment  is  loosely 
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drawn,  especially  the  first  count  thereof,  and  might  have 
been  held  bad  on  special  demurrer  thereto  before  trial,  as 
required  by  the  4629th  section  of  the  Code,  but  the  objec- 
tion was  not  good  in  arrest  of  judgment  as  declared  by  that 
section.  It  appeared  from  the  statement  of  the  solicitor- 
general  that  there  was  no  intention  to  alter  the  second  count 
of  the  indictment,  and  the  defendant  was  tried  upon  it  as  it 
came  from  the  grand  jury. 

3.  It  also  appears  from  the  record  and  bill  of  exceptions, 
that  during  the  progress  of  the  trial,  the  court  asked  the 
counsel  for  defendant,  in  the  presence  of  the  jury,  if  he 
objected  to  the  jury  examining  the  premises  by  going  to  the 
house,  who  replied  that  he  did  not.  Whereupon  the  court 
sent  the  jury  to  the  house  where  the  defendant  lived  at  the 
time  the  alleged  offense  was  committed,  to  examine  the  same, 
in  the  custody  of  two  officers  of  the  court,  but  neither  the 
court  nor  the  defendant  was  present  when  this  part  of  the 
trial  was  had  in  and  about  the  defendant's  house.  This 
extraordinary  proceeding  on  the  part  of  the  court  was  error. 
The  court  had  no  legal  right  to  require  the  defendant's 
counsel  to  say  whether  he  objected  to  that  extraordinary 
proceeding  or  not,  especially  in  the  presence  of  the  jury, 
and  the  fact  that  he  did  not  object  under  the  circumstances 
did  not  legalize  that  extraordinary  proceeding. 

4.  It  further  appeal's  from  the  record,  that  the  court  in 
itfi  charge  to  the  jury,  after  reading  the  first  and  second 
counts  in  the  indictment,  said  to  them,  "the  second  count  is 
not  as  full  as  it  might  have  been  made,  but  in  this  case  the 
jury  can  look  to  the  whole  indictment  and  see  if  it  complies 
with  the  rule  stated  in  section  4628  of  the  Code,  and  read 
that  section.  If  the  jury  find  that  the  second  count  does 
not  so  plainly  state  the  case  that  the  nature  of  the  offense 
charged  can  be  easily  understood  by  the  jury,  then  you 
should  discard  such  count  from  your  consideration,  and 
make  no  finding  upon  it."  This  charge  of  the  court  was 
error.  The  jury  were  not  the  judges  of  the  sufficiency  of 
the  indictment ;  that  wafi  a  question  for  the  court  to  decide, 
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and  should  not  have  been  submitted  to  the  jury  for  their 
consideration  and  decision. 

6.  It  also  appears  that  the  court  charged  the  jury  "you 
have  the  right  also  to  consider  the  dying  declarations  of 
Catherine  Bostock,  if  any  have  been  proven  to  you.  These 
are  permitted  under  section  3781  of  the  Code."  The  court 
here  read  that  section  of  the  Code  to  the  jury.  This  charge 
of  the  court  was  error,  inasmuch  as  there  was  no  evidence 
of  any  dying  declarations  having  been  made  by  Catherine 
Bostock,  but  on  the  contrary  an  attempt  was  made  to  prove 
such  declarations  and  failed,  as  is  shown  by  the  record.  The 
evidence  in  this  case  is  not  such  as  to  have  required  the 
verdict,  notwithstanding  the  errors  committed  by  the  court 
on  the  trial  thereof,  and  therefore  the  judgment  of  the 
court  below  is  reversed  and  a  new  trial  ordered. 

Judgment  reversed. 


The  State  of  Gteorgia  vs.  Johnson  et  al. 

A  writ  of  error  does  not  lie  in  behalf  of  the  state  in  a  criminal  case. 

Criminal  law.  Practice  in  the  Supreme  Court.  Before 
Judge  Tompkins.     Chatham  Superior  Court.     April  Term, 

1878. 

Reported  in  the  decision. 

A.  B.  SMFfH,  solicitor-general,  for  plaintiff  in  error. 

R.  E.  Lester  ;  R.  D.  Walker,  Jr.  ;  J.  J.  Abbams,  for 
defendants,  cited  7  Ga.j  422 ;  25  /J.,  311 ;  Cranston  vs.  The 
Citij  Council  of  AwgiiMa  (this  term) ;  2  Comst.,  1 ;  16 
Kans.,  480;  3  Tex.,  118;  16  Conn.,  54;  3  Cranch,  174; 
1  Bennett  cfe  H.  Lead.  Crim.  Cas.,  424, 42fr ;  Phil,  on  Ev.,  214. 

Warner,  Chief  Justice. 

It  appears  from  the  record  and  bill  of  exceptions,  that 
John  Johnston  and  William  Small  were  indicted  for  the 
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offense  of  murder  in  Chatham  county,  and  were  tried  sep- 
arately. On  the  trial  of  Johnson,  the  jury  found  him 
guilty  of  murder,  and  on  the  trial  of  Small,  the  jury  found 
him  guilty  of  voluntary  manslaughter.  Afterwards,  a 
motion  was  made  to  arrest  the  judgment  by  each  defendant 
separately.  The  court  rendered  two  separate  judgments. 
In  the  ease  of  Johnson,  it  was  ordered  and  adjudged  that 
the  verdict  be  set  aside.  In  the  casp  of  Small,  it  was  ordered 
that  the  judgment  be  arrested.  Whereupon  the  solicitor- 
general,  in  behalf  of  the  state,  excepted. 

When  the  case  was  called  upon  the  docket  here  (it  hav- 
ing been  agreed  that  both  cases  should  be  argued  together) 
a  motion  was  made  to  dismiss  it,  on  the  ground  that  a  writ 
of  error  in  behalf  of  the  state  against  a  defendant  in  a 
criminal  case,  cannot  be  brought  to  this  court.  The  4251st 
section  of  the  Code  declares,  that  "either  party  in  any  civil 
cause,  and  the  defendant  in  any  criminal  proceeding  in  the 
superior  courts  of  this  state,  may  except  to  any  sentence, 
judgment,  or  decision,  or  decree  of  such  court,  or  of  the  judge 
thereof  in  any  matter  heard  at  chambers."  This  is  not  an 
open  question  in  this  court.  27ie  State  vs.  Jones,  7  Oa,, 
422.  The  State  vs.  Wilkes  db  Zavinia,  25  Oa.^  311. 
Cranston  vs.  The  City  CotmcU  of  Augusta,  decided  during 
the  present  term. 

Let  the  writ  of  error  be  dismissed  in  both  cases. 


Small  vs.  Thb  State  of  Georgia.    Johnson  vs.  The  State 

OF  Georgia. 

Where,  at  a  special  term  of  the  superior  court,  a  defendant  was  con- 
victed of  voluntary  manslaughter  and  the  judgment  was  arrested  on 
motion  of  the  defendant,  and  after  the  adjournment  of  said  special 
term  the  solicitor-general  made  a  motion  to  annul  the  arrest  of  the 
Judgment,  in  vacation,  returnable  to  the  next  regular  term  of  the 
court,  and  at  said  regular  term  the  order  arresting  said  judgment 
was  annulled,  different  judges  presiding  at  the  special  and  the  reg- 
ular term: 

Bdd,  that  the  court,  at  the  regular  term,  had  no  legal  authority  to 
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review  and  reverse  the  decision  at  the  special  term,  and  to  annul  the 
order  arresting  the  judgment. 

Criminal  law.  Motion  in  arrest  of  judgment.  Practice 
in  the  Superior  Court.  Before  Judge  Tompkins.  Chatham 
Superior  Court.     May  Term,  1878. 

Reported  in  the  opinion. 

R.  E.  Lester  ;  J.  J.  Abrams  ;  R.  D.  Walker,  for  plain- 
tiflE  in  error,  cited  Code,  §§3588,  3594;  35  Ga.j  174 ;  50  /J., 
271 ;  Chit.  BL,  Bk.,  3,  p.  305  ;  Code,  §§3499,  206,  247 ; 
emit.  1877,  art.  vi.,  sec.  4;  45  <?«.,  120;  Arch.  Cr.  PI. 
&  Pr.,  §672 ;  Bish.  on  Cr.  L.,  §§673-'4 ;  2  Chit.  BL,  301 ;  1 
Chit.  Cr.  L.,  p.  663  ;  Sqfera  vs.  City  Council  of  Augusta^ 
(this  term) ;  7  (?a.,  426  ;*  21  Ala.,  38 ;  30  Qa.,  485  ;  20  Ark., 
109  ;  30  JSr.  J.,  356  ;  3  Ohio  St.,  429  ;  16  La.  An.,  384; 
14  Cal.,  91 ;  15  Ark.,  232;  2  Head  (Tenn.),  598. 

A.  B.  Smith,  solicitor-general,  for  the  state,  cited  Code, 
§p245,  242,  243 ;  const.  1877,  art.  vi.,  sec.  3,  par.  1 ;  44 
(?a.,  25  ;  39  /ft.,  718. 

Jackson,  Justice. 

In  the  case  of  The  State  vs.  Small,  at  a  special  term  of 
the  superior  court  to  try  criminal  cases,  convened  by  Judge 
Tompkins  under  section  3245  of  the  Code,  Ju^ge  Johnson 
presiding,  held  that  he  liad  no  authority  under  said  section 
to  preside,  and  having  tried  the  defendant  for  murder,  and 
the  jury  having  found  him  guilty  of  voluntary  manslaugh- 
ter, on  motion  of  defendant  he  granted  an  order  arresting 
the  judgment,  and  adjourning  the  special  term.  Where- 
upon en  his  return  to  Savannah,  Judge  Tompkins,  in  vaca- 
tion, passed  an  order  requiring  the  defendant  to  show  cause 
on  the  first  day  of  the  next  regular  term  why  said  order  to 
arrest  the  judgment  should  not  be  annulled,  and  at  that 
term  the  order  to  arrest  the  judgment  was  annulled,  and  the 
defendant  sentenced.     He  excepted. 
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The  order  to  arrest  the  judgment  could  not  be  brought 
to  this  court  for  review  and  reversal.  See  27ie  State  vs. 
Johnson  and  SmaU^  decided  at  this  term  and  not  yet 
reported,  and  cases  there  cited.  If  a  writ  of  error  to  that 
judgment  did  not  lie  to  this  court  for  review,  a  fortiori  it 
could  not  lie  to  the  superior  court  of  Chatham  county  at  the 
next  regular  term  thereof,  especially  when  the  order  to  show 
cause  was  taken  in  vacation.  It  is  wholly  immaterial 
whether  Judge  Johnson's  decision  was  right  or  wrong ;  it 
was  for  the  prisoner,  and  the  judge  who  tried  him  had 
arrested  the  judgment.  It  would  never  do  that  another 
judge  at  the  next  term  of  a  court  in  a  criminal  case,  should 
be  allowed  to  annul  the  judgment  of  the  judge  who  had 
tried  the  prisoner,  and  then  to  sentence  him  without  trial 
before  him.  When  the  decision  was  rendered  for  the  de- 
fendant and  the  court  was  adjourned  for  the  term,  that  trial 
with  all  its  incidents  and  sequences  was  over,  and  could  not 
again  be  used  as  the  foundation  for  his  sentence  ;  otherwise 
he  would  be  deprived  of  his  legal  right  to  move  for  a  new 
trial  and  test  that  motion  before  the  court  which  tried  him 
below,  and  before  this  court ;  and  if  the  motion  in  arrest  of 
the  judgment  had  been  denied  Atm,  he  would  have  had  the 
right  to  have  this  court  review  that  denial.  It  would 
really  be  anew  trial  of  the  law  of  the  case  after  the  de- 
fendant had  been  discharged  from  the  operation  of  the  ver- 
dict, against  his  will,  and  the  reviving,  bringing  again  to 
life,  a  dead  verdict,  killed  by  competent  legal  authority, 
and  upon  tha^verdict  punishing  the  defendant. 

The  eflFect  would  be  to  enable  the  superior  court  at  the 
term  succeeding  that  at  which  it  had  passed  upon  motions 
for  new  trials  and  in  arrest  of  judgment,  and  decided  in 
favor  of  the  defendants,  to  review  again  and  annul  all  such 
decisions.  With  every  new  judge  we  might  have  a  new 
judgment,  and  as  often  as  there  were  terms  of  the  court 
and  the  judge  holding  those  terms  was  a  different  man, 
so  often  would  the  adjudication  of  the  case  and  the  fate 
of  defendants  change.    The  court  is  the  same,  no  matter 
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what  judge  presides,  and  the  decision  of  one  conclndes 
the  case  against  all,  if  a  criminal  case  and  if  for  the 
defendant. 

The  second  case  {Johnson  vs.  The  State)  turns  upon  the 
question  decided  in  SmaU  vs.  The  Siate^  and  is  ruled 
according  to  the  decision  in  that  case.  The  only  differ- 
ence is  that  in  Small's  case  there  was  no  motion  for  a  new 
trial,  while  in  this  case  there  was  a  motion  for  a  new  trial, 
which  was  abandoned  when  the  court  arrested  the  judgment 
and  set  aside  the  verdict. 

Judgment  reversed  in  both  cases. 


Gaskill  et  al.  vs.  Davis. 

1.  What  is  meant  by  *'  improvements  made?  "  Are  they  made  when 
incomplete,  or  not  brought  to  a  state  fit  for  use? 

2.  Mechanic's  lien  upon  walls  and  chimneys  only,  cannot  be  enforced 
by  levy  and  sale  after  substantial  additions  have  been  made  by  oth- 
ers. Mutilation  of  a  building  by  selling  its  parts  separately,  is  not  a 
method  of  either  law  or  equity. 

8.  After  a  lessee's  term  has  expired,  and  the  premises,  including  a  fin- 
ished and  completed  house  erected  thereon  by  the  lessee,  have  reverted 
to  the  lessor,  a  mechanic's  lien  recorded  against  the  house  and  lot  as 
the  property  of  the  lessee,  will  not  be  enforced  by  a  sale  of  the  brick- 
work and  walls  of  the  house,  these  being  the  parts  of  the  house  con- 
structed by  the  holder  of  the  lien,  and  the  other  parts  having  been 
constructed  by  other  workmen. 

Equity.  Mechanic's  lien.  Levy  and  sale.  Improvements. 
Before  Judge  Hilltbr.  Fulton  Superior  Court.  April 
Term,  1878. 

This  case  is  sufficiently  reported  in  the  opinion,  with  this 
addition,  that  one  of  the  alleged  errors  complained  of  in 
the  motion  for  new  trial  was  the  following  portion  of  the 
charge  of  the  court : 

"  If  the  plaintiff,  Davis,  was  a  mechanic,  and  in  thecapac* 
ity  of  a  mechanic,  contracted  for  and  placed  the  improve- 
ments  on  the  property,  he  would  be  entitled  to  a  lien  on 
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the  improvements  made  by  him,  without  regard  to  the  title. 
That  is  to  say,  if  he  made  such  a  contract  witli  Kreis  (the 
lessee),  and  placed  the  improvements  there  under  that  con- 
tract, in  the  capacity  of  a  mechanic,  he  would  have  a  lien 
on  such  improvements,  if  il  were  Kreis'  own  property,  and 
a  like  lien  if  Kreis  did  not  own  the  property — a  lien  on 
such  improvements." 

John  A.  Wimpby,  for  plaintiffs  in  error,  cited,  on  error  in 
charge,  11  Oa.,  45 ;  19  lb.,  429 ;  29  /J.,  408 ;  23  lb.,  205 ; 
57  /J.,  20;  9  lb.,  37;  14  lb.,  1;  §1959  of  Code  of  1868, 
repealed  by  constitution  of  1868,  art.  Ist,  §30,  and  by  act  of 
1869,  pam.  p.  135;  46  Ga.,  112.  Davis  was  a  contractor, 
not  a  mechanic,  45  Oa.,  561 ;  49  lb.,  506,  388. 

E.  N.  BitoYLEs ;  D.  F.  &  W.  R.  Hammond,  for  defend- 
ant, cited  Code  of  1863,  §1971 ;  Code  of  1868,  §1959 ;  Rev. 
Code,  §1979.  Decision  in  29  Ga,,  408,  was  made  under  acts 
of  1834  and  1837.  Verdict  and  judgment  may  be  moulded, 
56  Ga.,  446 ;  57  lb.,  71  ;  35  lb.,  89 ;  Code,  §§3479, 3562. 

Bleckley,  Justice. 

1.  For  a  mechanic  to  have,  under  §1959  of  Irwin's  Code, 
a  lien  upon  improvements,  where  he  could  have  none  upon 
the  premises  as  against  the  true  owner,  the  improvements 
must  have  been  made  by  him.  Are  improvements  rnade 
until  they  are  brought  to  a  state  of  completion  fit  for  use  ? 
Are  naked  brick  walls  and  the  other  brick-work  of  a  house 
improvements  made,  or  are  they  improvements  partially 
made,  that  is,  commenced  and  somewhat  advanced  i 

2.  A  mechanic  whose  lien  is  upon  such  incomplete  struc- 
ture as  the  walls  and  chimneys  of  a  house,  and  does  not 
attach  to  the  land,  cannot  enforce  the  same  by  levy  and  sale 
unless  he  proceeds  whilst  the  subject  of  his  lien  is  substan- 
tially as  he  left  it.  If,  after  it  has  been  carried  on  to  com- 
pletion by  others,  he  has  a  remedy,  it  is  by  the  methods  of 
equity  rather  than  by  those  of  law ;  but  neither  law  nor 


646  SUPREME  COURT  OF  GEORGIA.. 

Gaskill  et  al.  vt.  Davia. 

equity  will  mutilate  a  building  by  selling  the  brick-work 
separately  from  the  plastering,  roof,  floors  and  general  fin- 
ish. 

3.  In  May,  1872,  premises  were  leased  for  a  term  extend- 
ing from  that  date  till  the  expiration  of  the  year  1876.  The 
rent  reserved  was,  for  the  first  year,  thirty  dollars  per  month ; 
for  the  second  year,  thirty-five  dollars  per  month ;  for  the 
third,  forty  dollars  per  month  ;  and  for  the  fourth  and  fifth, 
forty-five  dollars  per  month.  Payments  were  to  be  made 
monthly  in  advance.  For  default  two  months,  the  lessor 
had  a  right  to  re-enter,  and  avoid  the  lease.  All  improve- 
ments were  to  belong  to  him.  The  houses  upon  the  prem- 
ises were  to  be  returned  by  the  lessee  as  good  as  when 
received,  wear  and  tear  as  usual  excepted.  Until  Christmas, 
1873,  the  lessee  had  a  conditional  right  to  purchase  the 
premises  at  $5,000.00,  half  cash,  and  the  other  half  on  time. 
The  condition  annexed  to  this  right  was,  that  the  property 
should  happen  to  be  released  from  certain  attachments  that 
were  resting  upon  it.  The  contract  was  in  writing,  and  was 
signed  by  both  parties.  The  lessee  being  in  possession,  a 
mechanic,  under  a  contract  with  him,  erected  upon  the  prem- 
ises the  walls  and  other  brick-work  of  a  two-story  brick 
house.  His  work  was  completed  the  first  of  December, 
1872,  and  he  recorded  his  claim  of  lien  on  the  4th  of  Feb- 
ruary following.  The  amount  of  the  debt  was  upwards  of 
$900.00.  In  the  claim  of  lien,  the  premises  were  treated  as 
the  absolute  property  of  the  lessee,  and  the  lien  was  claimed 
upon  the  house  and  lot,  "  for  furnishing  brick  and  building 
said  house."  The  mechanic  had  no  concern  with  the  plas- 
tering or  other  work  subsequently  done  to  complete  the 
building.  He  declared  on  his  lien,  and  obtained  judgment 
against  the  lessee,  the  date  of  the  judgment  being  April  8th, 
1875.  Execution  issued,  andwas  twice  levied.  The  first  levy 
was  made  June  5th,  1875,  and  was  upon  the  lot  and  the  build- 
ing, as  the  property  of  the  lessee.  A  claim  was  interposed, 
not  by  the  lessor  directly,  but  by  his  children,  for  whose  ben- 
efit he  held  the  title  in  trust.     The  second  levy  was  upon 


AUGUST  TERM,  1878.  647 

Rabun  c».  Babun,  executrix. 

the  leasehold  interest  (duly  described)  of  the  lessee,  in  the 
house  and  lot.  It  was  made  June  1st,  1876 ;  and  on  the 
first  Tuesday  in  January,  1877,  the  sheriff  attempted  a  sale 
under  this  levy,  but  no  bid  was  obtained,  the  lessee's  term 
having  then  expired.  The  claim  case  was  tried  in  June, 
1878,  on  a  special  issue,  in  which  the  plaintiff  in  ji.  fa, 
averred  that  the  improvements,  consisting  of  the  "  walls  " 
of  the  house,  were  subject  to  the  fi,  fa,^  "  being  the  im- 
provements placed  upon  the  lot  by  him."  The  issue  con- 
cluded with  a  prayer  that  the  verdict  and  judgment  might 
be  so  moulded  as  to  subject  "  said  improvements."  No  facts 
were  alleged,  further  than  appears  in  this  brief  description 
of  the  issue,  and  no  equitable  principle  was  invoked  as  the 
basis  of  a  special  judgment.  The  jury  found  "  the  brick- 
work and  walls  ",  put  on  the  premises  by  the  plaintiff,  sub- 
ject to  the  lien.  The  court  adjudged  and  decreed  that  "  the 
brick-work  and  walls"  are  subject  to  the  lien,  and  that  they 
be  sold  under  the  fi.  fa.  A  motion  for  a  new  trial  was 
made  by  the  claimants,  on  the  ground,  among  others,  that 
the  verdict  was  contrary  to  law.  The  motion  was  overruled. 
The  court  erred  in  not  granting  it. 
Judgment  reversed. 


Rabuk  v8.  Rabun,  executrix. 

1.  If  a  legatee  of  full  age,  through  ignorance  or  mistake  of  his  legal 
rights,  consents  to  be  excluded  from  sharing  in  a  fund  about  to  be 
distributed  by  the  executrix,  his  mother,  and  the  distribution  is  made 
accordingly,  the  executrix  will  be  free  from  any  liability  to  him  for 
money  thus,  with  his  express  consent,  innocently  paid  to  other  par- 
ties. But  as  to  any  balance  remaining  in  the  hinds  of  the  executrix, 
the  excluded  legatee  may  revoke  his  consent,  and  thereupon  may 
sue  for  and  recover  such  balance,  if  it  does  not  exceed  his  due  share 
of  the  entire  fund. 

2.  When  there  are  several  pleas,  and  the  verdict  is  for  the  defendant, 
but  fails  to  show  on  what  plea  or  pleas  it  was  rendered,  the  jury 
should,  at  the  request  of  either  party,  be  remanded  to  their  room 
with  instructions  to  comply  with  section  8560  of  the  Code. 
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Administrators  and  executors.  Estoppel.  Mistake.  Ver- 
dict. Practice  in  the  Superior  Court.  Before  Judge 
PoTTLB.     Warren  Superior  Court.     April  Term,  1878. 

Thomas  R.  Kabun  brought  complaint  against  Susannah 
Babun,  as  executrix  of  Zachariah  Babun,  deceased,  for 
8367.83,  besides  interest  from  March  4th,  1873,  alleged  to 
be  due  him  under  the  will  of  his  father,  the  testator,  from 
the  proceeds  of  certain  land  sold  by  the  defendant.  The 
latter  pleaded  the  general  issue,  a  special  plea  in  abatement 
of  the  action,  that  plaintiff  had  been  advanced,  and  the 
statute  of  limitations. 

The  will  of  the  testator,  made  on  January  23d,  1864, 
gave  his  real  estate  to  his  wife,  the  defendant,  for  life,  and 
at  her  death  to  his  children.  The  defendant  renounced 
her  life  estate  in  a  part  of  the  land,  and  obtained  an  order 
from  the  court  of  ordinary  to  sell  the  same  for  distribution 
among  the  ohildren.  On  March  4th,  1873,  a  sale  was  made 
and  the  proceeds  divided  among  all  the  children,  except  the 
plaintiff.  It  is  for  his  share  that  this  action  is  brought. 
All  the  proceeds  of  the  land  sold  had  been  paid  out  by  the 
defendant  except  $170.00.  She  has  still  in  hand  land  of 
the  value  of  $1,000.00,  and  personalty  to  the  amount  of 
$300.00,  in  all  of  which  she  has  a  life  estate. 

For  further  facts,  see  the  opinion  of  the  court. 

The  jury  found  for  the  defendant.  The  plaintiff  moved 
for  a  new  trial  upon  the  following  grounds  : 

1.  Because  the  court  erred  in  refusing  to  charge  the  jury 
as  follows  :  '^If  the  plaintiff  made  the  declaration  in  refer- 
ence to  having  no  interest,  after  the  land  was  sold  and  when 
the  money  was  being  divided,  he  is  not  estopped.  If  he 
was  led  to  believe  by  the  parties  interested  that  he  had  no 
interest  under  the  will,  his  silence  at  the  distribution  does 
not  estop  him." 

2.  Because  when  the  jury  returned  with  a  general  verdict 
for  the  defendant,  the  court,  though  then  requested  by  the 
plaintiff,  refused  to  require  them  to  return  to  their  room 

.  and  specify  upon  which  of  the  pleas  it  was  rendered. 
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3.  Because  the  verdict  is  contrary  to  evidence,  to  law, 
etc. 

The  judge  certifies  that  the  request  to  charge  was  made 
after  the  conclusion  of  his  charge. 

The  motion  was  overruled,  and  the  plaintiff  excepted. 

W.  M.  &  M.  P.  Reesb  ;  James  Whitehbad,  for  plaintiff 
in  error,  cited,  on  estoppel,  Code,  §3753 ;  17  tfa.,  449 ; 
Bigelow  on  Est.,  pp.  324,  331,  480,  560,  561 ;  Smith's  L. 
Cases,  751 ;  40  Ga.,  184.  As  to  verdict,  Code,  §3560.  Be- 
quest in  time,  51  Ga.^  127. ' 

A.  S.  Morgan  ;  C.  S.  DuBpsB,  for  defendant. 

Bleckley,  Justice, 

The  widow  of  the  testator,  who  was  executrix,  had,  by 
the  will,  an  estate  in  the  land  for  her  life,  with  remainder 
equally  to  all  of  the  children.  Her  life  estate,  as  to  some 
of  the  land,  she  thought  proper  to  relinquish,  and  bring 
that  mucli  of  the  land  to  sale  for  the  purpose  of  a  present 
distribution  among  the  children  deemed  entitled.  She  tes- 
tified at  the  trial  that  "  the  reason  that  I  relinquished  my 
life  estate  and  consented  to  the  sale  of  the  land  was  because 
Tom  Babnn  told  me  he  had  no  interest  in  the  land,  and  I 
wanted  to  give  my  other  children  possession.^'  She  further 
testified  :  "I  was  present  in  Mr.  Morgan's  oflBce  when  the 
calculation  was  made  by  which  the  money  was  afterwards 
divided  between  the  heirs  of  Zachariah  Babun.  Thomas 
B.  Babun  said  at  that  time  that  he  had  no  interest  in  the 
land,  as  he  had  received  his  part,  and  told  Mr.  Morgan  to 
leave  him  out.  It  was  the  general  understanding  of  us  all 
that  he  had  received  his  part  of  the  land."  Hillman  Babun, 
one  of  the  sons,  testified :  "I  was  in  Mr.  Morgan's  office  at 
the  time  mentioned,  and  heard  Thomas  B.  Babun  tell  Mor- 
gan that  he  had  received  his  part  of  the  land,  and  to  leave 
him  out.  We  all  were  acting  under  the  impression  that 
Thomas  had    received    his  part  of  the   land  and  had  no 
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interest  under  the  will."  Other  witnesses  testified  to  the 
the  same  effect.  Morgan,  who  made  the  calculation  by 
which  the  proceeds  of  the  sale  were  distributed,  testified  : 
''I  had  included  Thomas  R.  Babun  ;  he  said  to  me  to  leave 
him  out,  that  he  had  received  his  part  of  the  land.  I 
remarked  to  him  that  under  the  will,  all  were  entitled  alike. 
He  replied  that  he  had  received  his  share.  I  then  left  him 
out.  The  general  impression  of  those  present  was  that 
Tom  had  received  his  share  of  the  land."  It  seems  that 
Morgan's  calculation,  with  Thomas  R.  Babnn  excluded,  was 
acted  upon  by  the  executrix  in  paying  out  the  proceeds  of 
the  land,  and  it  does  not  appear  that  she  received  any  notice 
of  his  dissent  from  that  calculation  until  after  she  had  paid 
out  all  of  the  money  except  jJlTO.OO.  The  reply  made  to 
the  evidence  above  quoted  is  found  in  the  testimony  of 
Thomas  R.  Rabun,  as  follows:  **I  do  not  remember  saying 
in  Mr.  Morgan's  office  that  I  had  received  my  part  of  the 
land.  I  did  not  know  at  that  time  that  the  will  left  me 
anything.  I  had  never  seen  the  will.  My  mother  (the 
executrix)  and  Willis  Phillips  (the  husband  of  witness'  si^ 
ter)  told  me  that  I  had  no  interest  under  the  will.  This 
was  the  understanding  of  us  all.  I  thought  the  will  cnt 
me  out  until  Dr.  Hubert  told  me  I  had  an  interest,  and  read 
me  the  will.  This  was  after  Mr.  Morgan  had  made  the 
calculation."  The  third  item  of  the  will  was  in  these 
words :  "After  the  death  of  my  wife,  I  will  that  all  ray 
property  be  divided  equally  between  all  my  children,  ahare 
and  share  alike."  It  was  in  evidence  that  the  testator  had, 
in  his  lifetime,  conveyed  to  Thomas  R.  a  certain  tract  of 
land,  with  what  precise  intention  is  not  certain.  It  must 
have  been  to  that  conveyance  that  reference  was  made  when 
it  was  thought  or  said  that  Thomas  R.  had  received  his  part 
of  the  land.  The  deed  bore  date  in  1859,  and  the  will  in 
1864. 

1.  Taking  the  evidence  all  together,  there  is  no  doubt  that 
Thomas  R.  consented  to  be  excluded  from  sharing  in  the 
fund,  and  that  all  parties  acted  under  a  misapprehension  of 
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hiB  legal  rights.  But  he  was  a  mature  man,  and  was  deal- 
ing with  his  mother,  the  executrix.  He  endeavors  to  cast 
upon  her  some  of  the  responsibility  of  misleading  him,  but 
there  is  not  the  slightest  evidence  that  she  did  not  believe 
what  she  said,  or  that  she  acted  otherwise  than  in  good 
faith.  The  will  was  accessible  to  him,  being  upon  record, 
and  if  he  had  used  the  slightest  diligence,  he  might  have 
known  its  provisions.  But  the  strong  indications  are,  that 
the  real  error  into  which  he,  as  well  as  his  mother,  fell,  was 
in  treating  the  deed  of  1859  as  an  advancement  to  be 
accounted  for  under  the  law,  notwithstanding  the  general 
provisions  of  the  will.  He  may  never  have  read  the  will 
nor  heard  it  read,  and  may  not  have  known  its  precise 
terms,  but,  doubtless,  he  had  some  idea  of  what  yiras  in  it. 
Most  probably  it  was  a  matter  of  reasoning  with  him,  as 
with  the  rest,  that  whatever^  the  exact  words  of  the  will 
might  be,  an  equal  division  of  the  testator's  property  among 
his  children  would  involve  an  accounting  for  land  which 
one  of  them  received  from  him  in  his  lifetime.  This  would 
be  so  generally  in  a  ca^e  of  intestacy,  and  they  supposed,  or 
may  have  supposed,  that  it  would  equally  be  so  in  the  case 
of  a  will.  How  else  can  the  idea  that  Thomas  R.  had 
received  his  share  of  the  land  be  accounted  for  ?  He  had 
received  no  land  after  his  father's  death.  That  he,  as  well 
as  the  others,  had  the  idea  is  manifest  from  the  evidence, 
though  he  testified  that  he  did  not  remember  expressing  it 
in  Mr.  Morgan's  oflSce.  His  testimony  contains  no  denial  of 
having  said  the  like  to  his  mother,  or  of  his  having  prompted 
Morgan  to  leave  him  out  of  the  calculation.  Morgan  had 
counted  him  in  for  participation  in  the  fund,  and  only 
dropped  him  at  his  express  instance  and  request.  In  this 
state  of  things,  the  fund  was  paid  away  to  the  other  chil- 
dren, except  a  remnant  of  $170.00.  That  remnant  he  can 
recover  in  the  present  action,  and  the  jury  should  have 
found  that  much  and  no  more.  Of  course,  it  is  not  too  late 
to  correct  the  mistake  in  so  far  as  the  children  themselves 

are  concerned.     In  dividing  among  them  the  balance  of  the 
41 
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testator's  property,  those  who  have  received  more  than  their 
proportion  of  this  fund  can  be  made  to  account  for  the 
excess ;  and  if  there  was  not  a  future  division  to  be  made, 
with  a  reasonable  certainty  that  ample  means  are  thus  in 
reserve  to  equalize  all  parties,  the  excess  might  be  followed 
and  brought  back  at  once.  But  the  executrix  had  the  con- 
sent of  Thomas  R.  for  paying  out  the  fund  as  she  did,  aud 
is  therefore  in  no  fault  for  having  so  done.  There  is  posi- 
tive evidence  that  his  consent  influenced  the  calculation, 
and  that  his  interference  with  the  calculation  was  active  and 
voluntary.  Besides,  it  was  a  woman,  a  mother,  on  one  side, 
and  an  adult  son  on  the  other.  True,  the  mother  was  exec- 
utrix and  the  son  a  legatee  ;  but,  in  business  matters,  it  is 
rather  more  the  duty  of  a  grown  son  to  caution  and  guide 
his  mother,  than  of  the  mother,  though  she  be  an  executrix, 
to  protect  the  son  against  sacrifices  which  a  diligent  atten- 
tion to  his  own  interest  would  prevent.  A  comparison  of 
the  facts  of  the  two  cases  will  enable  the  professional  mind 
to  distinguish  this  case  from  that  of  Davis  vs,  Bagley^  40 
Oa,,  181. 

2.  As  we  have  seen,  the  verdict,  under  the  evidence  and 
the  law  applicable  to  the  case,  should  have  been  in  favor  of 
the  plaintiff  for  a  part  of  the  sum  claimed ;  but  were  it 
otherwise,  the  motion  for  a  new  trial  should  have  been 
granted  for  error  in  refusing  to  remand  the  jury  for  the  pur- 
pose of  complying  with  section  3560  of  the  Code;  the 
language  of  which  is  as  follows :  '4f  there  are  several  pleas 
filed  by  the  defendant,  a  verdict  for  the  defendant  must 
show  upon  which  of  the  pleas  the  verdict  is  rendered.  The 
jury  may  render  such  verdict  upon  all  the  pleas  if  they  see 
proper  to  do  so."  This  is  plain  enough ;  and  though  a 
general  verdict  for  the  defendant  may  su£Sce  where  there 
is  no  misdirection  in  the  charge  of  the  court,  and  no  request 
by  either  party  to  have  the  verdict  expressly  extended  to 
all  the  pleas  or  else  confined  expressly  to  one  or  more  of 
them,  yet,  where  it  is  seen  that  compliance  with  the  Code 
has  been  omitted,  and  either  party  requests  in  due  time  that 
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the  omission  be  supplied,  it  is  matter  of  right  to  have  it 
supplied.  Indeed,  without  any  request  on  the  subject^  it 
would  be  a  correct  and  safe  practice,  and  much  the  better 
practice,  for  the  court,  to  refuse  to  receive  a  verdict  which  is 
not  express  as  to  the  plea  or  pleas  on  which  it  is  rendered. 
In  every  case  where  two  or  more  pleas  are  on  the  record, 
the  charge  of  the  court  ought  to  apprise  the  jury  of  their 
duty  in  shaping  their  verdict  in  the  evenf  of  a  finding  for 
the  defendant ;  and  when  the  verdict  is  returned,  and  the 
court,  on  hearing  it  read,  becomes  aware'  that  instructions 
as  to  the  form  have  been  misunderstood  or  disregarded,  the 
jury  should  be  sent  back  to  make  another  effort.  The  Code 
is  peremptory,  and  the  provision  is  a  wise  one.  No  waiver 
is  to  be  implied  where  a  party  or  his  counsel  speaks  out  in 
due  time  ;  and  here  the  plaintiff  made  his  request  on  the 
return  and  reading  of  the  verdict,  and  before  the  jury  had 
been  discharged  from  the  case. 
Judgment  reversed. 


Fletcher  et  al,j  executors,  va.  Collier,  guardian,  et  al, 

1.  The  writ  of  error  wiU  not  be  dismissed  because,  in  authenticating 
the  bill  of  exceptions,  the  clerk  certifies  it  to  be  the  original,  instead 
of  certifying  it  to  be  the  true  original.  It  is  better,  however,  to  cer- 
tify in  the  exact  language  of  the  statute. 

2.  The  brief  of  evidence  sent  up  in  the  record  having  upon  it  an  entry, 
duly  signed  by  the  presiding  judge,  approving  both  the  brief  itself 
and  the  grounds  of  the  motion  for  a  new  trial,  and  the  bill  of  excep- 
tions containing,  in  eccten9o,  a  copy  of  the  motion  for  new  trial,  one 
of  the  grounds  of  which  motion  refers  to  the  evidence,  and  con- 
cludes thus,  "a  copy  of  which,  both  oral  and  written,  is  hereto  at- 
tached, and  which  movant  prays  may  be  taken  as  a  part  of  his 
motion,"  it  is  sufficiently  apparent  that  the  brief  of  evidence  was 
attached  to  the  motion,  and,  hence,  the  clerk's  entry  of  filing,  found 
now  on  the  motion,  is  to  be  construed  as  reaching  to  and  including 
the  brief  ;  for,  if  the  motion  was  filed,  and  the  brief  was  attached  to 
it,  the  brief  was  filed  also.  Motion  to  dismiss  the  writ  of  error  for 
want  of  such  authentication  of  the  filing  of  thebrief  of  evidence,  and 
such  reference  thereto  in  the  bill  of  exceptions,  as  fitted  the  brief  to 
come  up  as  a  part  of  the  record,  under  section  4353  of  the  Code,  de- 
nied. 
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3.  A  party  to  the  contract  or  cause  of  action  on  trial,  is  competent  to 
testify  to  the  time  when  the  other  party  died,  and  to  many  other 
facts. 

4.  Depositions  being  offered  in  evidence,  containing  answers  to  sev- 
eral interrogatories,  and  a  sweeping  objection  to  the  whole  being 
made,  on  the  ground  that  the  witness  was  incompetent,  and  the  wit- 
ness being  clearly  competent  as  to  some  of  the  answers,  the  objec- 
tion was  properly  overruled.  The  party  objecting  should  have  re- 
stricted the  objection  to  those  parts  of  the  deposition  (pointing  them 
out)  to  which  the  alleged  incompetency  applied. 

5.  The  proceeds  of  a  contract  of  insurance  on  the  life  of  a  huaband 
and  father,  payable  at  his  death  to  the  widow  for  the  use  of  herself 
and  dependent  children,  vested  in  the  widow,  partly  as  her  own, 
and  partly  in  trust  for  such  children.  Their  respective  shares  would 
not  necessarily  be  equal.  There  might  be  inequality,  as  among  the 
children  themselves,  resting  on  their  comparative  ages,  health, 
strength,  etc..  and,  a^  between  the  widow  and  any  given  child,  rest- 
ing on  the  like  circumstances  and  others. 

6.  The  widow  having  collected  the  fund  and  delivered  it  in  lump  to  her 
father,  to  be  managed  by  him  for  her  and  the  children,  he  was  her 
agent.  She  was  his  principal,  partly  as  an  individual,  and  partly  as 
trustee  for  the  children.  He  was  accountable  to  her  alone,  unless  in 
combination  with  her  he  committed  some  wrong  prejudicial  to  the 
rights  of  the  children.  His  acceptance  of  the  agency,  and  the  fiuth- 
ful  discharge  of  its  duties,  would  be  no  wrong,  though  the  event 
proved  unfortunate.  He  having  died  without  settling  with  her 
touching  his  transactions,  a  verdict  in  favor  of  the  children,  on  a 
bill  filed  by  them  against  his  legal  representatives,  to  which  bill  she 
was  not  a  party,  was,  under  the  evidence  adduced  at  the  trial,  con- 
trary to  law.  To  the  case  made  by  the  evidence  she  was  an  indis* 
pensable  party,  and  should  have  been  the  sole  party  plaintiff  unless 
she  refused  to  sue,  in  which  event  the  facts  requisite  to  entitle  the 
beneficiaries  of  a  trust  to  sue  in  their  own  behalf  should  have  been 
alleged,  and  she  should  have  been  a  co-defendant,  not  only  because 
of  her  title  as  trustee,  and  of  her  relation  as  principal  to  the  deceased 
agent,  but  because  of  her  individual  interest  in  the  account  to  be 
taken  with  the  agent's  representatives. 

Pi-actice  in  the  Supreme  Court.  Witness.  Evidence. 
Interrogatories.  Practice  in  the  Superior  Court.  Insu- 
rance. Principal  and  agent.  Trusts.  Parties.  Before 
Judge  Hall.   Monroe  Superior  Court.   March  Term,  1878. 

Collier,  as  guardian  for  two,  and  as  next  friend  for  the 
three  remaining  minor  children  of  Johnston,  deceased,  filed 


AUGUST  TERM,  1878.  655 

Fletcher  et  al.,  execntore,  vs.  Collier,  gnardian.  et  al. 

his  bi  II  against  Fletcher  and  Ogletree,  as  executors  of  Ogletree, 
deceased,  and  Mrs.  Johnston,  making,  in  substance,  this  case : 

Johnston  died  on  September  6,  1868;  his  life  was  insured 
in  the  Masonic  Life  Insurance  Company  of  Macon,  in  the 
sum  of  $4,000.00,  for  the  benefit  of  his  wife  and  children. 
In  the  month  of  November  after  his  death,  said  company 
paid  to  his  widow  $4,000.00  in  settlement  of  the  insurance, 
five-sixths  of  which  constituted  a  trust  fund  in  her  hands 
for  the  benefit  of  said  minors.  Mrs.  Johnston,  confiding  in 
her  father,  Ogletree,  deceased,  who  was  also  co-administra- 
tor on  the  estate  of  her  husband,  paid  said  money  over  to 
him,  and  he  accepted  it  promising  to  use  the  sanie  for  the 
benefit  of  said  minors.  Mrs.  Johnston  was  then  insolvent. 
She  and  her  father  used  this  money  in  their  own  business, 
loaning  it  to  insolvent  persons,  etc.,  etc.  Her  father  died 
testate  on  January  5,  1876,  appointing  the  defendants  his 
executors.  During  his  life  he  never  settled  for  said  trust 
fund,  nor  used  it,  or  any  part  thereof,  for  the  benefit  of  said 
minors,  nor  have  his  executors  since  his  death.  Said  fund 
constitutes  an  equitable  lien  chargeable  on  the  estates  of 
Ogletree,  deceased,  and  of  Mrs.  Johnston,  superior  to  all 
other  liens,  and  as  complainant  is  without  a  remedy  at  law, 
waiving  all  discovery,  he  prays  as  follows :  1st.  A  settle- 
ment of  said  trust  fund,  with  interest.  2d.  That  two-sixths 
thereof  he  paid  to  complainant  as  trustee  for  two  of  said 
minors,  and  the  balance  paid  into  court,  and  that  some  proper 
person  be  appointed  trustee  for  the  other  three  minors, 
to  take  charge  thereof  and  manage  the  same. 

Fletcher,  executor,  answered,  denying  that  his  testator 
received  said  money  from  Mrs,  Johnston,  promising  to  use 
it  for  the  benefit  of  said  minors,  or  that  she  was  insolvent, 
etc.  Says  that  it  may  be  true  that  Mrs.  Johnston  did,  at 
different  times,  call  upon  her  father,  the  testator,  for  advice 
and  assistance  in  the  management  of  such  money,  and  that 
he  may  have,  as  the  agent  of  his  said  daughter,  but  in  no 
other  way,  loaned  out  and  managed  the  fund  turned  over 
to  him ;  that  therefore  his  estate,  if  liable  at  all,  is  liable  for 
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his  acts  as  agent,  to  Mrs.  Johnston,  who,  as  natural  guardian 
of  her  children,  had  the  right  to  manage  and  control  their 
proportion  of  the  fund  for  their  benefit.  Denies  that  testa- 
tor loaned  out  any  portion  of  said  fund  to  insolvent  persons 
without  taking  security.  The  estate  of  Johnston  proved  to 
be  insolvent,  and  is  indebted  to  the  estate  of  testator  $2,000. 
Charges  that acres  of  land  were  purchased  by  Mrs.  John- 
ston in  the  year ,  for  which  was  paid  $1,600.00  out  of  the 

fnnd  received  from  the  insurance  company,  which  place  has 
been  held  by  her  and  her  children  until  the  present  time, 
and  from  the  products  of  which  said  minors  have  been  sup- 
ported. Asserts  that  defendant,  as  executor,  has  turned 
over  to  Mrs.  Johnston  notes  representing  portions  of  said 
fund,  amounting  to  $915.00 ;  that  Mrs.  Johnston,  the  testa- 
tor assisting  her  as  her  agent,  purchased  provisions,  farming 
utensils,  etc.,  for  her  use  and  that  of  her  children,  amount- 
ing to  $200.00 ;  that  testator,  as  administrator  of  Johnston, 
paid  tuition  bills  and  other  expenses  amounting  to  $500.00 
cr  other  large  sum,  when  said  estate  was  insolvent  and 
largely  indebted  to  tescator,  and  defendant  asks  that  said 
sum  may  be  taken  into  account  in  estimating  what  sum,  if 
any,  is  due  by  defendants  to  said  minors. 

Before  the  filing  of  the  answer,  Mrs.  Johnston,  on  motion 
of  counsel  for  complainants,  was  stricken  as  a  party  defend- 
ant from  the  bill. 

The  evidence  disclosed  that  Johnston,  deceased,  was  in- 
sured under  the  following  certificate : 

'*  No.  967.  Gborgia  Masonic  Mutual  Life  Ins.  Co., 

Macon,  Ga.,  March  18,  1868. 
*'  This  18  to  certify  that  P.  E.  Johnston,  master  mason,  and  a  member 
of  Holt  Lodge  174, Georgia,  has  paid  the  sum  of  six  dollars,  and  is  thereby 
constituted  a  member  of  the  Georgia  Masonic  Mutual  Life  Ins.  Co.,  and 
is  entitled  to  all  the  benefits  of  said  association,  upon  bis  paying  $1.10 
in  ten  days  after  receiving  notice  of  the  death  of  any  member  there<  £ 
[Signed]  Geo.  8.  Obbar,  PresidejU. 

J.  W.  BuRKB,  Sec'if  and  TreM," 

That  on  December  7,  1868,  Mrs.  Johnston  received  from 
the  secretary  and  treasurer  of  said  company  $2,8^2.00  in 
full  for  the  amount  due  on  the  above  certificate.     That  this 
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compaDy  ieeaed  no  regular  policies,  but  only  certificates  as 
the  one  above  set  forth,  and  upon  the  death  of  any  member, 
as  required  by  the  laws  of  the  company,  the  amount  due 
was  paid  to  his  widow  for  herself  and  dependent  children. 

Complainant  offered  to  read  the  deposition  of  Mrs.  John- 
ston to  the  following  effect : 

"P.  E.  Johnston  was  my  husband.  He  died  nine  years  ago 
the  sixth  of  last  September.  His  life  was  insured  in  the 
Georgia  Masonic  Life  Insurance  Company  at  the  time  of  his 
death,  from  which  I  received  $2842.00.  His  life  was  in- 
sured for  the  benefit  of  his  wife  and  childr^.  I  gave  the 
money  to  my  father  to  manage  for  myself  and  children.  He 
receiyed  it  for  that  purpose.  I  turned  over  to  him  the 
whole  amount,  but  do  not  know  what  he  did  with  it.  Never 
had  any  conversation  with  him  after  turning  it  over,  as  to 
what  he  did  with  it.  I  do  not  know  whether  myself  and 
children  received  any  of  the  money  from  him  afterwards  or 
not. 

"My  husband  left  five  minor  children,  (naming  them  and 
their  ages.)  My  father  administered  on  his  estate.  My 
father  died  January  6,  1876.  The  insurance  money  was 
collected  in  December  of  the  year  of  my  husband's  death. 

"I  received  and  receipted  for  the  money.  No  one  else 
could  receive  it  for  me.  I  simply  turned  it  over  to  my 
father  to  manage  for  myself  and  children,  as  he  thought ' 
best.  I  did  not  give  it  to  him  as  a  part  of  my  husband's  estate, 
or  as  a  separate  estate.  I  did  not  know  anything  about  how 
it  had  to  be  managed.  I  do  not  know  how  much  of  the 
fund  was  expended  for  our  support,  or  that  any  of  it  was  so 
expended.  We  were  supported  by  my  father,  but  whether 
out  of  my  husband's  estate,  or  this  fund,  I  do  not  know.  I 
have  no  idea  how  much  has  been  expended  for  my  children 
since  the  reception  of  the  insurance  money.  My  father 
made  all  the  trades  and  payments  for  us  until  his  death." 

Defendants  objected  to  this  deposition  because  Mrs. 
Johnston  was  originally  a  party  to  the  cause,  and  her  inter- 
est was  in  direct  conflict  with  that  of  the  estate  of  testator. 
The  objection  was  overruled. 
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The  remainder  of  the  evidence  ifi  unnecessary  to  an  un- 
derstanding of  the  decision. 

The  jury  found  for  the  complainants  $1,800.00.  The 
defendants  moved  for  a  new  trial  upon  the  following 
amongst  other  grounds : 

1.  Because  the  court  erred  in  overruling  the  objection  to 
the  deposition  of  Mrs.  Johnston. 

2.  Because  the  verdict  was  contrary  to  law  and  evidence. 
The  motion  was  overruled,  and  defendants  excepted. 
When  the  case  was  called  in  this  court,  a  motion  was 

made  by  counsel  for  defendants  in  error  to  dismiss,  which  is 
sufficiently  reported  in  the  first  two  head-notes. 

T.  B.  Cabaniss  ;  A.  D.  Hammond  ;  H.  O.  Pbeples,  for 
plaintiflEs  in  error,  cited,  on  competency  of  Mrs.  Johnston, 
Code,  §3854;  37  Oa,,  118;  38  lb.,  106;  45  lb.,  472,  511; 
48  /ft.,  584 ;  49  76.,  122 ;  52  /ft.,  315 ;  42  /ft.,  120 ;  44 /ft., 
46  ;  55  /ft.,  187 ;  60  /ft.,  535,  583. 

Berner  &  Turner,  for  defendants,  cited,  on  competency 
of  Mrs.  Johnston,  Code,  §3854 ;  45  Ga.,  147. 

Bleckley,  Justice. 

1.  "Such  transcript,  together  with  the  original  bill  of 
exceptions,  the  clerk  shall  transmit,  together  with  a  certifi- 
cate that  the  same  is  the  true  original  bill  of  exceptions,  and 
a  true  and  complete  transcript  of  the  record,"  etc.  Code, 
§4262.  This  direction  is  very  plain,  and  the  clerk  ought  to 
have  complied  with  it  as  it  stands.  There  can  be  no  doubt 
that  it  is  always  better  to  certify  in  the  exact  language  of 
the  statute.  But  there  is  really  no  substantial  difference 
between  the  original  bill  of  exceptions,  and  the  true  original 
bill  of  exceptions.  They  are  in  fact  one  and  the  same.  The 
clerk's  certificate  assures  us  that  we  have  the  original.  Is 
is  possible  for  us  to  believe  it  to  be  the  original,  and  yet 
hesitate  about  its  being  the  true  original  \  What  other  orig- 
inal can  there  be  but  the  true  one  \ 
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2.  The  next  qnestion,  on  the  motion  to  dismiss  the  writ 
of  error,  has  two  branches;  first,  does  the  clerk's  entry  of 
filing,  now  found  on  the  motion  for  a  new  trial,  apply  to 
the  brief  of  evidence,  as  well  as  to  the  motion  for  a  new 
trial  ?  and,  secondly,  is  there,  in  the  bill  of  exceptions,  a  suf- 
ficient reference  to  the  brief  evidence,  to  dispense  with  em- 
bodying the  brief  in  the  bill  of  exceptions,  and  to  qualify 
it  for  coming  up  to  this  court  as  a  part  of  the  record,  under 
section  4253  of  the  Code  ?    As  to  the  clerk's  entry  of  filing, 
though  it  is  upon  the  motion  for  a  new  trial,  there  is  evi- 
dence that  the  motion  and  the  brief  were  connected  together 
when  the  motion  was  prepared  and  presented  in  the  court 
below ;  for  the  bill  of  exceptions  sets  out  a  copy  of  the 
motion,  and  one  of  the  grounds  of  the  motion  refers  to  the 
evidence,  and  concludes  with  this  language:  "a  copy  of 
which,  both  oral  and  written,  is  hereto  attached,  and  which 
movant  prays  may  be  taken  as  a  part  of  his  motion."  Now, 
if  the  brief  of  evidence  was  attached  to  the  motion  for  a 
new  trial,  as  this  recital  aflirms.  the  whole  constituted  one 
single  document,  and  the  clerk's  entry  of  filing,  placed  upon 
the  back  of  it,  applied  equally  to  the  whole.     The  entry 
happened  to  rest  directly  upon  that  part  of  the  package 
which  embodied  the  motion  for  a  new  trial,  but  the  rest  of 
the  package,  embracing  the  brief  of  evidence,  was  no  less 
within  its  scope  and  purpose.     When  one  instrument  of 
writing  is  attached  to  another  at  the  time  of  the  filing,  the 
clerk's  entry  of  filing,  unless  expressly  restricted  by  its  own 
terms  to  one,  onght  to  be  considered  as  extending  to  and 
comprehending  both.     It  will  be  observed  that  the  evidence 
on  which  we  are  relying  to  establish  the  fact  that  the  two 
papers  were  connected  together,  is  a  recital  found  in  the 
motion  for  a  new  trial,  which  recital  appears  in  the  motion 
as  contained  in  the  transcript  of  the  record,  and  also  as 
copied  at  large  in  the  bill  of  exceptions.     But  how,  it  will 
be  inquired,  do  we  know  the  recital  is  true  ?    By  the  express 
approval  of  the  judge.    On  the  brief  of  evidence,  the  judge, 
over  his  own  signature,  has  approved  both  the  brief  itself , 
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and  the  grounds  of  the  motion  for  a  new  trial,  one  of  which 
grounds  contains  the  recital  which  we  are  considering. 
When  we  put  the  clerk's  entry,  the  recital  and  the  judge's 
approval  together,  we  can  have  no  reasonable  doubt  that 
the  brief  of  evidence,  as  well  as  the  motion  for  a  new  trial, 
was  duly  filed,  and  that  the  entry  of  the  clerk  was  intended 
to  apply  to  the  one  no  less  than  to  the  other.  There  is  no  ques- 
tion that  the  judge's  approval  of  the  brief  of  evidence  was 
sufficient  to  satisfy  section  4253  of  the  Code ;  and  the  evi- 
dence of  filing  being,  as  we  have  just  seen,  also  sufficient, 
we  are  next  to  determine  whether  the  bill  of  exceptions 
refers  to  the  brief  so  as  to  satisfy  the  same  section  of  the 
Code  in  t?uit  respect.  The  section  does  not  require  the 
reference  to  be  made  in  any  particular  terms,  but  only  that 
it  be  made.  As  already  stated,  the  bill  of  exceptions  con- 
tains a  full  copy  of  the  motion  for  a  new  trial,  and  one  of 
the  grounds  of  that  motion  distinctly  refers  to  the  evidence, 
and  recites  that  a  copy  of  it  is  attached,  leave  being  asked 
to  treat  such  copy  as  a  part  of  the  motion.  The  copy  of  the 
evidence  here  mentioned  is,  as  we  have  already  seen,  the 
brief  which  the  judge  approved,  and  which  was  filed  together 
with  the  motion.  The  motion  being  set  out  in  the  bill  of 
exceptions,  the  words  of  the  motion  become  a  part  of  the 
bill  of  exceptions,  and  it  is  thus  that  we  are  enabled  to  hold 
that  the  bill  of  exceptions  refers  to  the  brief  of  the  evidence. 
The  motion  to  dismiss  the  writ  of  error  is  denied. 

3.  Though  Mrs.  Johnston  was  a  party  to  the  contract  or 
cause  of  action  on  trial,  she  was  a  competent  witness  to 
prove  any  fact  which  did  not  come  to  her  knowledge  by 
reason  of  that  relationship,  nor  involve  any  direct  reference 
to  it.  She  was  certainly  competent  to  testify  when  her 
father  died,  since  the  time  of  his  death  was  not  known  to 
her  by  reason  of  her  being  a  party  to  the  contract  or- cause 
of  action,  nor  did  it  bear  directly  on  the  making  or  the 
breach  of  any  contract,  or  on  the  creation  of  any  cause  of 
action.  It  was  a  fact  which  might  have  been  known  to  any 
stranger  as  well  as  to  her. 
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4.  As  Mrs.  Johnston  was  competent  to  prove  at  least  one 
fact  answered  to  in  her  depositions,  a  sweeping  objection  to 
all  her  answers,  npon  the  gronnd  that  she  was  incompetent 
as  a  witness  because  her  father  was  dead,  could  not  be  sus- 
tained. This  or  that  testimony  should  have  been  objected 
to  specifically ;  and  if  that  course  had  been  taken,  we  may 
presume  that  the  court  would  have  ruled  out  such  of  it  as 
she  was  incompetent  to  give.  The  objection  which  was 
made  did  not  require  the  court  below,  nor  does  it  require 
this  court,  to  apply  any  principle  of  selection.  It  is  enough 
that  the  depositions  contained  some  admissible  evidence — 
some  evidence  which  the  witness  was  competent  to  give  on 
the  trial. 

5.  The  act  of  the  general  assembly  under  which  the 
contract  of  insurance  was  made,  was  read  to  us  by  counsel 
in  the  argument.  From  the  act,  and  the  evidence  adduced 
at  the  trial,  we  are  satisfied  that  the  proceeds  of  the  contract 
were  payable  to  the  widow  of  the  insured  for  her  use  and 
the  use  of  their  dependent  children  ;  and  that  when  paid, 
the  money  vested  in  her,  partly  as  her  own,  and  partly  in 
trust  for  such  children.  Taking  into  view  the  object  and 
purpose  of  the  Masonic  system  of  insurance,  we  think  the 
respective  shares  of  the  widow  and  children  might  be  either 
equal  or  unequal,  according  to  circumstances.  Equality 
would  not  necessarily  be  the  rule  of  division  or  appropria 
tion.  Among  the  children  themselves,  there  might  be  ine- 
quality, resting  on  their  comparative  ages,  health,  strength, 
etc.  So,  between  the  widow  and  any  given  child,  inequality 
might  rest  on  the  like  circumstances,  and  perhaps  others. 

6.  Having  ruled  that  the  title  to  the  whole  fund  is  in  the 
widow,  some  of  it  in  trust  for  the  dependent  children,  the 
balance  in  her  own  right,  it  follows  that  she  was  the 
proper  person  to  sue  for  it  and  collect  it,  if  her  father  died 
chargeable  with  it,  or  with  any  part  of  it.  Her  father  took 
it,  at  her  request,  to  manage  it ;  and  was  consequently  her 
agent,  not  the  agent  of  the  children.  He  was  accountable 
to  her  alone,  unless  in  combination  with  her  he  commit- 
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ted  some  wrong  prejudicial  to  the  children's  rights.  Surely 
it  was  not  wrong  to  accept  the  agency.  She  had  a  right 
to  manage  the  fund  either  in  person  or  through  an  agent. 
How  can  there  be  a  recovery  unless  she  is  made  a  party  to 
the  bill  ?  Our  line  of  thought  on  this  point  is  sufficiently 
sketched  in  the  sixth  head-note.  As  she  was  not  a  party 
to  the  cause  on  trial,  the  verdict  of  the  jury  was  contrary 
to  law. 

cTudgment  reversed. 


Chappbll  v8.  Boyd. 

1.  When  the  wife  sues  her  husband's  creditor  in  an  action  of  com- 
plaint for  money  had  and  received  by  the  creditor  for  the  wife's  use, 
the  fact  being  that  the  money  was  paid  by  the  husband  to  the  cred- 
itor on  a  debt  of  the  husband,  the  creditor  knowing  that  it  was  the 
wife's  money,  the  husband  need  not  be  made  a  party  defendant—cer- 
tainly not,  unless  there  is  a  plea  in  abatement  for  non-joinder. 

2.  It  is  not  a  lawful  investment  of  the  wife's  money  by  the  husband,  for 
the  latter  to  buy  land,  give  his  two  notes  for  the  purchase  money, 
take  a  bond  for  titles  to  himself,  and  when  the  first  note  becomes 
due,  pay  it  off  with  money  belonging  to  the  wife,  giving  the  creditor 
notice  that  it  is  his  wife's  money,  and  leaving  the  other  note  unpaid, 
and  the  legal  title  in  the  vendor,  he  (the  husband)  retaining  the  bond 
for  titles,  with  no  transfer  of  the  same  to  his  wife,  or  to  any  person 
for  her  use. 

8.  Where  the  husband  paid  the  wife's  money  on  his  own  debt  for  land, 
and  then  conveyed  the  land  to  her,  leaving  half  of  the  purchase 
money  unpaid,  he  having  only  a  bond  for  titles,  she  is  not  estopped 
by  accepting  the  deed  from  suing  the  vendor  for  her  money,  the 
conveyance  from  her  husband  to  her  never  having  been  allowed  or 
approved  by  a  court  of  competent  jurisdiction. 

I.  A  claim  to  the  land,  interposed  by  the  wife  in  resistance  to  a  levy 
made  upon  it  as  the  husband's  property  for  a  balance  of  the  pur- 
chase money,  and  a  verdict  and  judgment  in  the  claim  case  declaring 
the  property  subject,  will  not,  upon  the  doctrine  of  re$  acfftuUeaid 
or  former  recovery,  bar  an  action  against  the  creditor  in  her  favor 
for  money  of  hers  which  the  creditor  received  from  her  husband  in 
discharge  of  a  note  given  by  the  husband  for  a  part  of  the  purchase 
money,  the  creditor  knowing  that  the  money  which  he  received  wss 
hers. 
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6.  The  wife  having  no  power  to  consent  to  the  application  of  her  money 
to  her  husband's  debts,  has  no  power  to  ratify  such  application,  even 
on  compensation  being  made  to  her  by  her  husband  in  property, 
without  the  allowance  or  approval  of  a  court  of  chancery,  or  of  the 
superior  court  of  the  county  of  her  domicll. 

6.  Until  such  allowance  or  approval  is  had,  the  property  conveyed  as 
compensation  is  not  the  property  of  the  wife  absolutely,  and  unless 
she  actually  derived  an  income  from  the  same,  or  had  the  use  thereof 
to  the  exclusion  of  her  husband,  she  is  not  chargeable  with  rents  or 
profits.  Such  title  as  vests  in  her  is  provisional  and  dependent  upon 
future  allowance  or  ratification  by  the  court  having  competent  juris- 
diction. 

7.  If  the  creditor  of  the  husband  to  whom  the  wife's  money  has  been 
paid  has  any  claim  upon  the  wife  for  rents  or  profits  of  the  property 
conveyed  by  the  husband  to  the  wife  as  compensation,  it  is  only  by 
way  of  subrogation  to  the  husband's  rights,  and  in  order  for  the 
creditor  to  recover  such  rents  or  profits,  whether  by  action  or  by 
plea  in  the  nature  of  cross  action,  the  husband  must  be  a  party,  and 
the  evidence  must  be  such  as  would  establish  a  liabilty ,  either  a*>  law 
or  in  equity,  in  favor  of  the  husband  against  the  wife. 

8.  Evidence  sufficient  to  warrant  the  verdict. 

Husband  and  wife.  Parties.  Estoppel.  Jndgments. 
Principal  and  agent.  Ratification.  Before  Judge  Wright. 
Webeter  Superior  Court.     March  Adjourned  Term,  1878. 

Sarah  J.  Boyd  brought  complaint  against  Alexander 
Chappell  for  $600  00,  alleged  to  have  been  paid  him  out  of 
her  funds  by  her  husband,  Uriah  Boyd,  in  settlement  of  an 
individual  debt  of  the  latter.  She  charged  that  the  defend- 
ant, at  the  time  he  received  the  money,  knew  that  it  was 
the  property  of  plaintiff.  The  defendant  pleaded  the  gen- 
eral issue,  former  recovery,  payment,  settlement,  and  estop- 
pel. 

Upon  the  trial  of  the  issue  thus  fonned,  there  was  evi- 
dence to  show  the  following  facts : 

In  August,  1872,  Uriah  Boyd  purchased  from  defendant 
a  lot  of  land  for  $1,200.00,  giving  his  two  notes  therefor, 
each  for  $600.00,  and  due  respectively  on  November  15, 
1872,  and  November  15,  1S73,  taking  bond  for  title.  He 
paid  the  first  note  with  his  wife's  money,  and  the  defendant 
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knew,  or  had  good  reason  to  know,  where  the  money  came 
from  which  he  received.  In  November,  1873,  Boyd,  to  pro- 
tect his  wife,  (whose  money  he  had  taken  for  the  purpose 
aforesaid,  without  her  knowledge  or  consent,)  conveyed  to 
her  the  land  purchased  by  him.  Defendant  commenced 
suit  on  the  second  note,  and  on  September  15, 1874,  recov- 
ered a  judgment.  He  filed  a  deed  in  terms  of  the  statute, 
and  had  a  levy  made.  Plaintiff  claimed,  and  in  connection 
with  her  claim,  filed  an  equitable  plea,  setting  up  the  above 
stated  facts,  offering  to  return  the  land  on  the  payment  to 
her  of  the  $600.00,  praying  a  cancellation  of  the  trade,  a 
decree  for  her  money,  and  general  relief.  The  property 
was  found  subject. 

To  recover  her  money,  with  interest,  Mrs.  Boyd  then 
commenced  this  suit.  The  jury  found  in  her  favor.  The 
defendant  moved   for  a   new   trial    upon   the   following 

grounds : 

1.  Because  the  court  excluded  testimony  to  the  effect 

that  the  land  sold  by  defendant  to  Boyd,  during  the  years 
1874,  1875  and  1876,  was  worth  $160.00  per  annum  rent,  it 
having  been  shown  that  plaintiff  was  then  in  possession  of 
the  same  under  deed  from  her  husband,  claiming  it  as  her 

own. 

2.  Because  the  court  refused  to  charge  the  jury  as  fol- 
lows :  "  If  Boyd  took  his  wife's  money  and  paid  it  to  Chap- 
pell  on  a  debt  he  owed  Chappell,  and  Chappell  knew  that 
it  was  his  wife's  money,  then  I  charge  you  that  Chappell 
is  liable  to  Mrs.  Boyd  for  the  money,  but  she  cannot 
recover  it  by  merely  suing  Chappell  alone,  she  must  sne 
Boyd  also ;  as  she  has  not  sued  Boyd,  I  charge  you  that  she 
cannot  recover  against  Chappell  in  this  case." 

3.  Because  the  court  erred  in  its  charge  in  this :  Under 
the  evidence  for  either  party,  it  clearly  appeared  that  the 
note  which  Boyd  paid  to  Chappel,  was  not  such  a  debt  of 
the  husband  as  was  contemplated  by  the  law  which  the 
court  gave  in  charge,  because  said  note  was  a  part  of  an  ex- 
ecutory  contract  for  the  purchase  of  land,  and  if  Boyd  paid 
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said  noto  with  his  wife's  mouej,  and  Chappell  knew  it  to 
be  his  wife's  at  the  time,  the  plaintifF  could  not  recover  the 
same  from  the  defendant,  but  could  only  look  to  the  land 
in  which  her  money  was  invested  for  reimbursement. 

4,  Because  the  verdict  is  contrary  to  law,  and  contrary  to 
the  charge  of  the  conrt  on  the  subjects  of  notice,  ratification 
and  settlement. 

5.  Because  the  verdict  is  without  evidence  to  support  it, 
contrary  to  equity,  etc. 

The  court  instructed  the  jury,  amongst  other  things,  that 
it  was  necessary  for  the  plaintiff  to  show  that  the  defend- 
ant knew  the  money  in  controversy  was  her  property  at  the 
time  be  received  it ;  that  if  they  did  not  believe  this  fact  had 
been  established,  no  recovery  could  bo  bad,  and  they  need 
not  consider  the  case  further.  If  they  believed  this  fact  had 
been  established,  they  would  consider  whether  the  plaintiff 
had  ratified  or  confirmed  the  investment.  If  they  believed 
she  accepted  the  land  from  her  husband  in  settlement  of  the 
money  taken  by  her  husband,  that  wonld  be  a  satisfaction 
of  her  claim ;  but  if  they  believed  she  received  it  from 
him  simply  to  secure  herself  in  the  collection  of  her  money, 
or  to  aid  ber  in  getting  it,  that  would  not  of  itself  be  suffi- 
cient— wonld  not  necessarily  be  convincing  that  she  did 
take  it  in  full  satisfaction  of  the  debt.  That  they  might 
consider  the  legal  steps  the  plaintiff  took  to  claim  the  land, 
and  ascertain  what  she  meant  by  it.  If  they  believed  that 
the  husband  did  take  her  money  and  pay  this  debt  for  the 
land  which  he  had  purchased,  whether  taken  at  the  time  of 
the  purchase,  or  afterwards,  to  pay  a  note  then  given,  and 
tha  H(>fi>nf1ant  kiiRor  it  was  her  money  when  he  received 
d  be  entitled  to  recover  unless  she  con- 
1  the  investment,  or  extinguished  the 


verruled,  and  the  defendant  excepted. 
QcBHRT  &  Son,  for  plaintiff  in  error. 
;  8DOIONS&  SooiONB,for  defendant. 


6C6  SUPREME  COURT  OF  GEORGIA. 

Chappell  vs.  Boyd. 

Bleckley,  Justice. 

1.  There  was  no  plea  in  abatement  for  nou- joinder  of  the 
husband  as  a  co-defendant.  But  if  there  had  been,  we  do 
not  see  why  it  should  have  been  sustained.  If  two  persons 
co-operate  in  the  wrongful  appropriation,  that  is,  in  the 
conversion  of  the  money  of  a  third,  no  doubt  it  may  be 
reclaimed  in  a  joint  action  against  them  both ;  but  a  several 
action  against  either  seems  equally  maintainable,  especially 
if  the  use  which  they  made  of  the  money  was  a  several  use 
as  between  themselves,  the  one  paying  and  the  other  receiv- 
ing it  upon  a  debt  owing  by  the  former  to  the  latter.  At 
all  events,  any  proper  objection  as  to  non-joinder  came  too 
late,  and  not  in  the  right  manner.  Chit.  PI.,  46 ;  54  Ga., 
641. 

2.  Can  Mr.  Chappell  be  allowed  to  treat  the  payment  of 
Boyd's  note  with  Mrs.  Boyd's  money,  as  a  lawful  investment 
of  that  money  for  Mrs.  Boyd's  benefit  ?  The  law  will  not 
permit  the  wife  herself  to  pay  her  husband's  debt  out  of 
her  separate  estate.  Here  the  debt  was  not  purchased  as  an 
investment,  but  paid,  and  the  debtor  paid  it  with  his  wife's 
money.  Going  back  to  the  original  transaction,  can  the 
money  be  regarded  as  ii^vested  for  Mrs.  Boyd  in  the  purchase 
of  the  land  ?  If  so,  why  did  Mr.  Chappell  make  the  bond 
for  titles,  not  to  her  but  to  her  husband  ?  Certainly,  the 
original  contract,  as  evidenced  by  the  bond  for  titles,  was 
that  Chappell  would  convey  the  land  to  Boyd.  So  far  as 
appears,  it  was  never  stipulated  or  intended  that  he  should 
convey  it  to  Mrs.  Boyd.  Not  only  was  the  bond  for  titles 
made  to  Boyd,  but  there  was  no  understanding  that  he 
should  transfer  it  to  her,  or  to  any  person  for  her  use.  The 
result  of  the  transaction  between  Chappell  and  Boyd,  as  it 
stood  down  to  the  time  when  Mrs.  Boyd's  money  passed 
between  them,  and  as  it  continued  to  stand,  was  that  Boyd 
was  to  be  invested  with  title  on  full  payment  of  the  pur- 
chase money.  Surely,  that  was  not  a  lawful  mode  of  invest- 
ing Mrs.  Boyd's  money,  since  it  would  result  in  transferring 
the  fruits  of  it  to  her  husband. 
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3.  The  idea  of  InvestmeDt  being  ont  of  the  case,  the  next 
question  is  as  to  estoppel.  Bojd  having  paid  his  iirst  note 
with  his  wife's  money,  leaving  the  other  unpaid,  and  having 
no  title  from  Chappell,  but  only  a  bond  for  titles,  conveyed 
the  land  to  his  wife.  Her  acceptance  of  that  conveyance  is 
urged  as  an  estoppel  upon  her  against  recovering  from 
Chappell  the  money  paid  on  Boyd's  note,  one  of  the  notes 
given  by  Boyd  to  Chappell  for  the  purchase  money.  The 
question  then  is  this:  a  husband  uses  his  wife's  money 
under  circumstances  which  hinder  any  title  to  it  from  pass 
ing  out  of  her ;  he  then  conveys  to  her  the  property  which 
the  money  paid  for  in  part,  but  to  which  he  had  no  com- 
plete title,  and  could  have  none  without  first  making  another 
payment ;  the  paramount  title  to  this  property  is  in  the  very 
person  who  received  the  wife's  money  and  who  is  liable  to 
her  for  it:  can  this  person  retain  that  paramout  title  as 
security  for  the  husband's  debt  owing  to  hira  for  the  bal- 
ance of  the  purchase  money,  and  still  treat  the  wife  as  es- 
topped by  reason  of  her  having  accepted  the  subordinate  or 
incumbered  title  from  her  husband  i  Viewing  the  transac- 
tion as  a  sale  from  the  husband  to  the  wife,  by  which  he 
put  his  property  in  place  of  her  money,  it  was  in  the  face 
of  that  provision  of  the  Code  (§§1785,  2337)  which  declares 
that  ^^  no  contract  of  sale  of  a  wife  as  to  her  separate  estate 
with  her  husband  or  her  trustee  shall  be  valid,  unless  the 
same  is  allowed  by  order  of  the  superior  court  of  the  county 
of  her  doraicil."  Viewing  it  as  an  appropriation  of  Chap- 
pell's  property  to  satisfy  a  liability  which  Chappell  had  in- 
curred to  refund  to  the  wife  her  money  previously  received 
by  Chappell  in  payment  of  the  husband's  debt,  the  appro 
priation  was  not  made  by  Chappell,  nor  with  his  authority 
or  consent,  nor  did  he  ever  ratify  it.  On  the  contrary,  he 
stood  upon  his  title  paramount,  or  upon  his  lien  dependent 
thereon  under  the  law,  and  instead  of  allowing  the  wife  to 
retain  the  land  in  the  place  of  her  money  which  had  been 
applied  to  pay  for  it  in  part,  insisted  upon  his  right  to  en- 
force his  title  or  lien  for  the  purpose  of  realizing  out  of  the 
42 
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land  the  other  note  given  by  the  husband  for  the  remainder 
of  the  purchase  money.  To  treat  the  property  as  the  wife's 
land  to  estop  her,  and  also  to  treat  it  as  assets  out  of  which 
to  collect  the  husband's  debt  on  the  other  note,  cannot  be 
made  consistent ;  for  to  do  this  would  expose  the  wife  to 
the  risk  of  losing  her  money  and  the  land  too — ^to  the  risk 
of  losing  her  money  because  she  has  the  land,  and  to  the 
risk  of  losing  the  land  because  it  is  paid  for  only  in  part, 
and  is  therefore  subject  for  the  balance  of  the  purchase 
money.  This  balance  might,  and  probably  would  absorb 
the  whole  land  to  discharge  it. 

4.  The  doctrine  of  res  adjudicata^  or  former  recovery,  is 
next  to  be  considered.  Chappell,  after  obtaining  judgment 
against  Boyd  on  the  second  note  given  for  the  purchase 
money,  conveyed  by  deed  to  Boyd,  and  had  the  deed 
recorded,  and  then  levied  the  judgment  upon  the  land,  pur- 
suing the  remedy  pointed  out  in  §3654  of  the  Code.  Mrs. 
Boyd,  standing  then  on  the  above  mentioned  conveyance  to 
her  from  her  husband,  interposed  a  claim.  The  claim  was 
tried,  and  the  result  was  that  the  land  was  found  subject  to  the 
judgment.  This  adjudication  is  now  urged  by  Chappell  as 
a  bar  to  the  present  action.  Would  it  not  be  strange  if  a 
judgment  rendered  at  the  instance  of  Chappell  which  takes 
the  land  away  from  Mrs.  Boyd,  should  be  held  an  insuper- 
able obstacle  to  a  recovery  by  her  of  something  in  lieu  of 
the  land  ?  If  she  had  not  lost  the  land,  most  probably  she 
would  have  been  satisfied,  and  would  not  have  sued  for  the 
money.  But  as  the  judgment  in  the  claim  case  condemned 
the  land  to  be  sold  away  from  her  to  pay  a  debt  of  her  hus- 
band, the  land  was  in  Chappell's  power ;  and  when  she 
thought  proper  to  do  so,  she  ceased  to  look  to  it,  and  turned 
her  attention  towards  the  money,  as  she  might  have  done  at 
first,  had  she  been  disposed.  It  seems  she  made  a  fight  on 
the  claim  to  save  the  land,  but  failing  in  that,  she  had  re- 
course to  her  original  right  to  reclaim  her  money  which  had 
gone  to  Chappell  in  part  payment  for  it. 

5.  The  doctrine  of  ratification  is  next  presented  as  a  de- 
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fense  to  the  action.  It  is  said  the  wife,  after  learning  that  her 
money  bad  been  applied  to  her  husband's  debt,  ratified  it ; 
and  not  only  so,  but  that  she  was  compensated  by  the  hus- 
band by  a  conveyance  of  the  land.  But  she  had  no  power 
to  ratify ;  for  had  she  voluntarily  paid  with  her  money  her 
husband's  debt  she  would  not  have  been  bound,  and  could 
have  recovered  the  money  back.  64  Ga.y  643.  What  she 
could  not  have  done  in  person,  she  could  neither  authorize 
her  husband  to  do  for  her,  nor  ratify  when  done.  As  to 
the  compensation,  much  is  applicable  under  this  head  which 
was  said  above  under  the  last  preceding  head.  The  provis- 
ion of  the  Code  cited,  which  requires  an  order  of  the  supe- 
rior court  to  render  valid  a  sale  between  husband  and  wife, 
applies  here  with  full  force.  Doubtless,  the  allowance  or 
approval  of  the  court  of  chancery  would  serve  the  same 
purpose,  but  this  case  is  not  one  in  which  the  action  of 
either  court  was  invoked. 

6.  The  final  stand  made  in  the  argument  in  behalf  of 
Chappell,  wa&  upon  Mrs.  Boyd's  accountability  for  rent 
whilst  she  held  the  title,  such  as  it  was,  under  Boyd.  It  is 
said  that  she  ought  to  account  to  Chappell  for  the  rents  and 
profits  of  the  land  which  accrued  during  that  period,  and 
that  the  value  of  those  rents  and  profits  ought  to  be  de- 
ducted from  the  principal  and  interest  (certainly  from  the 
interest)  of  Chappell's  debt  to  her  now  sued  for.  But  any 
title  she  took  from  her  husband  was  provisional,  and  de- 
pendent upon  the  future  allowance  or  ratification  by  the 
court  having  competent  jurisdiction.  It  does  not  appear  that 
she  actually  derived  any  income  from  the  land,  or  had  any 
use  of  the  premises  to  the  exclusion  of  her  husband.  It 
does  not  appear  that  her  husband  withdrew  from  the  pos- 
session and  gave  it  up  to  her^  so  that  the  profit  of  the  land 
actually  went  into  her  separate  estate. 

7.  But  suppose  Mrs.  Boyd  ought  to  pay  rent,  to  whom 
ought  she  to  pay  it,  on  letting  go  her  imperfect  title  and 
leaving  the  land  to  take  its  fate  i  If  she  held  the  land  and 
took  the  profits  she  did  so  under  her  husband,  and  not 
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under  Chappell.  She  is  in  no  direct  privity  with  Chappell 
in  respect  to  the  possession.  Chappell  had  not  re-rented  it 
after  the  contract  to  sell  to  her  hnsband.  He  has  a  judg- 
ment against  her  husband  for  a  part  of  the  purchase  money, 
principal  and  interest,  and  after  paying  this  debt  (the  one 
now  sued  for)  to  her,  may  get  a  judgment  against  him  for 
the  balance.  Chappell  still  holds  her  hnsband  as  a  debtor, 
and  possibly  the  latter  may  sometime  pay  the  whole  debt. 
In  that  event,  if  he  gets  rent  from  Mrs.  Boyd,  Chappell  will 
have  received  both  rent  and  interest  for  a  part  of  the  time. 
It  seems  pretty  clear  that  Mrs.  Boyd's  accountability  for 
rent,  if  she  is  accountable  at  all,  is  primarily  to  Boyd,  and 
that  if  Chappell  has  any  claim  upon  her,  it  is  only  by  way 
of  subrogation  to  Boyd's  rights.  Boyd  is,  therefore,  inter- 
ested, and  would  have  to  be  a  party  before  the  court  when 
the  accounting  took  place.  Moreover,  the  evidence,  even 
then,  would  have  to  be  such  as  would  establish  a  liability 
in  Boyd's  favor  against  her ;  and  such  is  not  the  character 
of  the  evidence  in  this  record.  Upon  the  whole,  we  think 
the  rents  and  profits  are  not  collectable,  for  any  period  of 
time  whatever,  out  of  Mrs.  Boyd,  on  the  pleadings  and  facts 
in  the  record  before  us. 

8.  As  to  the  sufficiency  of  the  evidence  to  warrant  the 
verdict,  we  need  not  remark  further  than  to  say  that 
according  to  the  case  made  by  the  plaintiff  below,  the  evi- 
dence was  ample ;  but,  according  to  that  made  by  the  de- 
fendant, it  was  not.  Conflict,  especially  as  to  the  important 
fact  whether  the  title  of  Mrs.  Boyd  to  the  money  was  known 
to  Chappell  when  he  received  it,  is  conspicuous.  The  jury 
believed  he  had  notice,  or  the  finding  could  not  have  been 
what  it  was.  Let  the  verdict  stand.  There  was  no  error 
in  overruling  the  motion  for  ^  new  trial. 

Judgment  affirmed. 
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1.  By  will,  made  and  probated  in  18S6.  the  testator  gave  directly  to  his 
daughter,  then  a  child,  the  residue  of  his  estate,  real  and  personal, 
"to  her  own  proper  use  and  benefit,  and  to  the  heirs  of  her  body, 
free  from  the  disposition  of  any  husband  that  she  may  ever  have,  not 
to  be  subject  to  contracts,  debts  or  liabilities  of  any  husband  she  may 
have. "  This  created  in  the  daughter  a  separate  estate.  A  person  who 
was  her  husband  in  1868  (having  married  her  in  November,  1866),  had 
no  right,  as  husband,  to  settle  with  the  executor  and  receive  and 
receipt  for  her  legacy.  As  he  acted  for  himself,  and  not  as  her  agent 
or  trustee,  she  was  not  bound  by  his  receipt,  nor  affected  thereby. 
In  the  record,  there  is  no  decisive  evidence  of  ratification  by  her. 
Indeed,  she  could  not  ratify,  so  far  as  her  separate  estate  was  used 
to  extinguish  her  husband's  debt. 

2.  An  executor  who  qualified  in  1866,  having  recognized  the  trust  and 
acknowledged  assets  as  late  as  1868,  and  the  legatee  having  been  a 
minor  until  after  the  latter  year,  her  action,  brought  in  1876,  for  not 
paying  over  the  legacy,  was  not  barred  by  the  limitation  act  of  1869, 
nor  by  the  Code. 

8.  When  it  was  an  executor's  duty  to  pay,  and  he  neglected  it,  it  is  the 
duty  of  his  executor  to  pay  in  his  stead,  if  sufficient  assets  came  to 
the  latter,  either  from  the  original  estate  or  from  the  estate  of  the 
first  executor.  The  second  executor  is  answerable  directly  to  the 
person  (in  this  case,  the  legatee),  to  whom  the  payment  should  have 
been  made. 

4.  In  a  suit  against  the  executor  of  the  deceased  representative  of  an 
estate,  the  deceased  representative  being  misdescribed  in  the  decla- 
ration as  administrator,  it  is  competent  to  amend  by  changing  the 
description  to  executor,  instead  of  administrator. 

5.  A  declaration  for  the  wife's  legacy  being  in  the  name  of  husband  and 
wife  as  Joint  plaintiffs,  it  may  be  amended  by  inserting  words  to  the 
effect  that  they  sue  for  the  wife's  use.  The  wife  is  the  only  essen- 
tial plaintiff,  and  the  case  should  be  tried  as  if  she  were  sole  plain- 
tiff, the  joinder  of  the  husband  being  matter  of  form. 

Hneband  and  wife.  Statute  of  limitations.  Executors 
and  administrators.  Amendment.  Before  Judge  Wbioht. 
Webster  Superior  Court.    March  Adjourned  Term,  1878. 

• 

In  August,  1876,  Windsor  and  his  wife  Josephine,  brought 
complaint  against  Bell,  as  executor  of  the  estate  of  Samp- 
son Bell,  deceased,  for  $4,634.78,  besides  interest,  which 
they  alleged  said  Sampson  Bell,  as  administrator  of  the 
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estate  of  Eason  6.  Sweeny,  the  father  of  said  Josephine, 
became  indebted  to  the  said  Josephine  as  the  sole  heir-at-law 
of  said  Sweeny.  The  defendant  pleaded  the  ^neral  issue, 
the  statute  of  limitations  and  settlement. 

At  the  September  term,  1877,  the  plaintiffs  moved  to 
amend  in  the  following  particulars  : 

1.  By  making  the  suit  proceed  for  the  use  of  Josephine 
Windsor. 

2.  By  alleging  that  Sampson  Bell  was  the  executor  of 
the  last  will  of  Sweeny,  deceased,  instead  of  administrator. 

3.  By  charging  the  said  Bell  not  only  as  executor  of 
Sweeny,  but  also  as  testamentary  guardian  of  the  said 
Josephine. 

These  amendments  were  allowed  over  the  objection  of 
defendant,  Judge  Crisp  then  presiding,  and  exceptions^p^/ir 
dente  lite  filed. 

When  the  case  came  on  for  trial  on  the  merits,  the  plain- 
tiffs introduced  the  will  of  Sweeny,  which,  after  making 
certain  specific  bequests,  gave  the  entire  residue  of  his 
estate  to  the  said  Josephine,  in  the  manner  indicated  in  the 
first  head-note,  and  appointed  the  defendant  guardian  of 
her  person  and  property,  directing  that  he  should  give  spe- 
cial attention  to  her  education. 

Also,  the  records  of  the  court  of  ordinary,  which  estab- 
lished the  appointment  and  qualification  of  Bell  as  execu- 
tor, and  his  last  return,  made  June  7th,  1858,  which  showed 
the  balance  sued  for  in  his  hands. 

The  plaintiff  Richard  S.  Windsor  testified,  in  substance, 
as  follows :  My  wife,  Josephine,  was  Sweeny's  daughter. 
Married  her  in  November,  1866.  She  was  Bell's  grand- 
daughter. Have  known  her  since  1JB58 ;  she  was  then  six 
or  seven  years  old — too  small  to  go  to  school.  Had  a  settle- 
ment with  Sampson  Bell  in  right  of  myself  but  not  of  my 
wife,  as  appears  from  receipt.  Received  title  to  certain 
lands  and  $801.81  in  money  in  settlement.  Have  all  the 
lands  yet  except  two  parcels,  one  of  which  I  sold  for 
$300.00,  and  the  other  my  wife  sold  for  $65.00  on  a  credit. 


J 


AUGUST  TERM,  1878.  673 

WindMNT  4t  al.  vt.  Bell,  executor. 

At  the  time  of  settlement  referred  to,  I  did  not  know  that 
my  wife  had  any  interest  in  the  estate,  bat  believed  it  all 
came  to  me.  Did  not  know  until  the  last  term  of  the  court 
that  Bell  was  executor.  The  money  received  by  me  went 
to  pay  the  firm  debts  of  Windsor  &  Jowers,  of  which  I  was 
a  partner.  These  debts  were  held  by  Bell.  I  and  my  fam- 
ily lived  principally  out  of  the  store  of  Windsor  &  Jowers ; 
treated  it  as  I  would  any  other  money  belonging  to  me,  not 
recognizing  my  wife^s  right  to  it  as  her  separate  estate. 

It  was  admitted  that  Sampson  Bell  died  March  6th,  1875. 

The  receipt  referred  to  was  as  follows  : 

'^Geoboia— Webster  County: 

"Received.  May  14th,  18S8,  of  Sampson  Bell,  executor  of  the  estate  of 
E.  B.  Sweeny,  late  of  said  county,  deceased,  $801.81,  and  titles  to  the 
following  lots  of  land,  to  wit:  *  *  *  AH  of  which  I  received  from 
Sampson  Bell,  executor,  in  right  of  my  wife  Josephine  Florence,  in 
full,  entire  and  complete  satisfaction  of  all  the  rights,  titles  and  inter- 
ests, property  claims  or  demands,  I  have,  or  might  have,  in  and  upon 
the  estate,  real  and  personal,  of  E.  B.  Sweeny,  deceased,  and  my  wif  e*s 
father.  And  said  Sampson  Bell,  executor  as  aforesaid,  is  hereby  fully 
and  entirely  discharged  and  acquitted  of  any  and  all  further  claims  on 
my  part  upon  said  estate.    In  testimony  whereof,  etc. 

(Signed)  R.  S.  Windsor." 

Here  plaintiffs  closed,  and  defendant  moved  for  a  non- 
suit, becanse  the  evidence  showed  that  the  action  was  barred, 
and  also  a  final  settlement 

The  court  stated  that  if  counsel  for  plaintiffs  so  desired 
the  motion  would  be  overruled,  but  that  he  would  instruct 
the  jury  that  the  plaintiff  Josephine,  was  bound  to  sue 
within  four  years  after  she  attained  her  majority,  and  not 
having  done  so,  her  right  of  action  was  barred.  Under  this 
ruling  plaintiffs  submitted  to  a  non-suit,  filed  their  bill  of 
exceptions,  and  assign  said  ruling  as  error. 

S.  0.  Elam  ;  Cook  &  Hollis,  for  plaintiffs  in  error,  cited 
Code,  §§1847,  2922,  2926 ;  45  Ga.,  468 ;  57  /J.,  459  ;  15* lb., 
122  ;  29  Ih.j  67 ;  31  lb.,  203. 

W.  A.  Hawkins  ;  Thomas  H.  Pickett,  for  defendant,  cited 
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Williams  on  Ex.,  254,  959,  1796,1399;  14  Gray,  118 ;  9 
Pick.,  395 ;  Dicey's  Parties,  49  ;  17  Md.,  403  ;  16  M.  &  W., 
451 ;  9  Abb.  Pr.  R,  109;  2  Edward's  Ch-,  336;  57  Ga.^ 
412  ;  34  Maine,  340  ;  13  Pick.,  328  ;  50  Ga.^  384  ;  57  /J., 

204. 

Bleckley,  Justice. 

1.  The  will  created  a  separate  estate  in  the  testator's 
daughter,  and  on  her  marriage,  in  November,  1866,  no  mar- 
ital rights  attached  in  favor  of  her  husband  as  to  this  prop- 
erty. The  husband's  settlement  and  receipt  did  not  bind 
her.  He  acted  in  his  own  assumed  right,  supposing  that 
his  marital  rights  had  attached,  and  not  as  her  agent  or 
trustee.  The  record  indicates  that  in  the  settlement  which 
he  made  with  the  executor,  the  husband  used  some  of  these 
assets  to  extinguish  his  own  debt.  Of  course,  she  could  not 
ratify  the  settlement  as  to  that  element,  {VhappeU  vs.  Boydy 
this  term) ;  and,  besides,  the  record  contains  no  decisive 
evidence  of  any  ratification  by  her  whatever.  To  any  eflFect- 
ive  ratification,  a  knowledge  of  her  legal  rights  would  be 
necessary,  since  she  did  nothing  to  bring  about  the  mistake 
under  which  her  husband  took  the  position  of  owner  which 
belonged  to  her.     40  Ga.j  181. 

2.  The  executor  qualified  in  1856.  In  1868  we  find  him 
still  in  the  trust  of  executor,  and  recognizing  its  existence ; 
for  his  settlement  with  the  husband  in  that  year  was  in  that 
character  and  embraced  assets  with  which  he  conceded  him- 
self to  be  chargeable.  The  legatee,  Mrs.  Windsor,  was  then 
a  minor.  She  brought  this  action  in  1876,  and  the  cause  of 
action  alleged  is  not  a  devastavit  committed  prior  to  June, 
1st,  1865.  As  we  construe  the  declaration,  it  is  simply  an 
action  for  not  paying  over  her  legacy,  and  does  not  necessa- 
rily reach  back,  so  as  to  fall  within  the  limitation  act  of 
1869.  The  Code  gave  her  ten  years  after  arriving  at  age. 
Sections  2922  and  2926.  We  think  this,  and  not  the  act  of 
1869,  applies  to  the  case.    It  does  not  appear  that  as  her 
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gnardian  or  trustee  he  ever  charged  himself  with  her  leg- 
acy so  as  to  become  discharged  in  the  character  of  executor, 
and  there  is  no  suggestion  that  she  had  any  other  guardian. 
The  proper  time  for  him  or  his  representatives  to  have  paid 
over  her  legacy  to  her  was  on  her  arrival  at  twenty-one  years 
of  age.  Until  then,  she  was  an  infant,  and  not  competent  to 
receipt  for  it.  Her  real  complaint  ought  to  be,  (and  we 
think  the  declaration  does  not  affirmatively  set  forth  a  dif- 
ferent one),  that  her  legacy  was  withheld  after  she  arrived 
at  majority.  If  the  suit  was  for  something  done  or  omitted 
prior  to  June  1st,  1865,  the  act  of  1869  might  bar  it.  We 
need  not  say  that  it  would,  though  such  is  my  individual  opin- 
ion. The  declaration  is  far  from  satisfactory  in  respect  to 
certainty  in  the  element  of  time.  It  ought  to  be  more  spe- 
cific, but  it  is  amendable.  Giving  it  a  liberal  construction, 
we  hold  that  the  act  of  186.9  does  not  apply  to  it ;  nor  do 
we  know  of  any  four  year  statute  which  applies. 

3.  The  executor  having  died  leaving  an  executor,  the 
action  is  against  the  latter,  not  in  his  character  of  executor 
by  representation  of  the  first  estate,  but  in  his  character  of 
executor  of  the  first  executor.  It  is  objected  that  the  first 
estate  should  be  represented  before  the  court.  If  that  be 
necessary,  we  think  the  defendant  may  represent  it  suffi- 
ciently without  being  more  specifically  charged  than  he  is 
in  this  declaration.  The  facts  appear  on  the  face  of  the 
declaration,  and  the  defendant's  connection  with  the  origi- 
nal estate  is  deducible  from  them  with  certainty  as  a  legal 
conclusion.  He  is  answerable  directly  to  the  legatee  for  her 
legacy  to  the  extent  of  the  assets  with  which  the  first  exec- 
ntor  was  chargeable ;  and  it  makes  no  difference  to  the-  de- 
fendant, so  far  as  it  now  appears,  whether  these  same 
assets  have  come  down  to  him,  or  whether  they  are  to  be 
accounted  for  out  of  the  assets  which  have  come  to  him 
from  the  estate  of  his  immediate  testator.  If  he  has  the 
means  of  paying  the  legacy  which  the  first  executor  ought 
to  have  paid,  whether  he  has  derived  them  from  the  one 
estate  or  the  other,  or  partly  from  each,  is  a  matter  of  indif - 
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ference  to  the  legatee.  And  the  defendant  himself  cannot 
suffer,  for  when  he  has  exhausted  legally  the  assets  from 
both  estates  which  have,  or  may  come  to  his  own  hands,  he 
will  have  discharged  himself  from  further  accountability. 

4.  The  amendment  to  the  declaration  by  which  the  mis- 
description of  the  deceased  executor  was  corrected,  the  mis- 
take being  in  denominating  him  administrator  instead  of 
executor,  was  allowable.     Why  not  ? 

5.  The  joinder  of  the  husband  with  his  wife  as  plaintiff, 
was  matter  of  form,  and  there  was  no  error  in  allowing  the 
declaration  amended  so  as  to  make  it  appear  that  the  suit 
was  for  her  use.  She  is  the  only  necessary  plaintiff,  and 
the  case  should  be  tried  just  as  if  she  were  the  sole  plaintiff. 

Judgment  reversed. 


SuTLTVB  V8.  Jones  ei  al. 

1.  Where  there  are  undivided  joint  ownership  and  use  of  lands,  and  a 
joint  enjoyment  of  the  profits  thereof,  the  owners  are  partnerft»  and 
the  lands  are  partnership  property.  This,  however,  does  not  inter- 
fere with  the  rule  that  the  members  of  the  firm  are  tenants  in  com- 
mon, and  that  eiu;k  member,  for  a  debt  of  the  partnership,  can  in- 
cumber his  individeul  interest. 

2.  Without  previous  authority  from  his  copartner,  or  subsequent  rati- 
fication by  hink^  one  member  of  the  firm  cannot  bind,  by  mortgage, 
the  interest  of  another  member,  in  partnership  lands,  though  the 
mortgage  be  made  in  the  partnership  name,  and  to  a  creditor  of  the 
partnership,  to  secure  a  pre-existing  debt  of  the  firm,  contracted 
within  the  scope  of  the  partnership  business. 

8»  While  a  mortgage  on  lands  cannot  be  foreclosed  as  to  the  interest  of 
any  person  who  did  not  execute,  assent  to,  or  ratify  the  mortgage,  it 
may  be  foreclosed  as  to  the  interest  of  the  person  who  executed  the 
mortgage,  though  in  executing  it  he  used  a  partnership  name,  re- 
citing that  he  was  a  member  of  the  firm.  He  cannot  deny  that  he 
had  an  interest  in  the  premises  at  the  date  of  the  mortgage. 

Partnership.    Mortgage.     Before  Juge  Wbight.     Cal- 
houn Superior  Court.    September  Term,  1877. 

On  January  25th,  1867,  John  T.  Henderson  and  Bobert 
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J.  Henderson  conveyed  to  ^'  Pleasant  B.  Jones  and  John  F. 
Jones "  certain  lands  situated  in  the  coanties  of  Calhoan 
and  Early,  known  as  the  Fairfield  plantation.  They  con- 
ducted farming  operations  on  this  place  nnder  the  firm 
name  of  P.  B.  &  J.  F.  Jones,  on  joint  account.  P.  B. 
Jones  especially  looked  after  the  planting,  purchased  sup- 
plies, etc.  Both  repeatedly  recognized  the  plantation  as 
partnership  property.  In  the  course  of  this  business  the 
firm  became  indebted  to  Sutlive  &  Holland  in  the  sum  of 
$2,009.38,  and  on  March  7th,  1878,  P.  B.  Jones  executed  a 
note  and  mortgage  in  the  firm  name  for  this  amount.  The 
mortgage  covered  the  lands  above  referred  to.  Cotton  be- 
longing to  the  firm  was  turned  over  to  Sutlive  &  Holland, 
out  of  the  crop  of  1872,  to  be  credited  on  the  note,  the  net 
proceeds  of  which  was  about  $1,000.00.  John  F.  Jones 
was  not  present  at  the  making  of  the  note  and  mortgage, 
nor  did  he  then  consent  to  it. 

The  note  not  being  paid  at  maturity,  and  Holland  having 
died,  Sutlive,  as  surviving  partner,  instituted  proceedings 
to  foreclose  against  the  firm.  Pending  suit  P.  B.  Jones 
died,  and  his  administrator,  Joel  W.  Perry,  was  made  a 
party  in  his  stead. 

As  cause  why  a  foreclosure  should  '  not  be  had,  John  F. 
Jones  pleaded  no  partnership,  that  if  his  name  was  sub- 
scribed to  the  mortgage,  it  was  without  his  knowledge  or 
consent,  and  that  P.  B.  Jones  had  no  interest  in  the  lands 
at  the  date  of  its  execution. 

Perry,  administrator,  made  no  defense. 

Upon  the  trial  of  the  issue  thus  formed,  tlie  above  stated 
facts  were  developed.  There  was  no  testimony  to  show 
that  John  F.  Jones  had  ever  ratified  the  execution  of  the 
mortgage,  except  the  circumstances  of  the  case,  such  as  his 
knowledge  of  an  indebtedness,  his  complaints  that  P.  B. 
Jones  was  not  paying  it  with  sufiicient  rapidity,  and  con- 
versations with  Sutlive  in  which  the  latter  probably  men- 
tioned the  fact  of  the  mortgage  to  him,  though  he,  Sutlive, 
was  unable  to  testify  positively  that  he  did. 
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The  conrt  charged  the  jary,  amongst  other  things,  that 
if  the  evidence  satisfied  them  that  the  land  mortgaged  was 
the  partnership  property  of  P.  B.  &  J.  F.  Jones,  and  the 
debt  was  contracted  by  either,  or  both,  of  the  partners  for 
the  benefit  of  the  firm,  then  P.  B.  Jones  had  authority  to 
use  the  firm  name  in  executing  a  mortgage  to  secure  that 
indebtedness.  That  if  the  land  belonged  to  P.  B.  Jones  and 
J.  F.  Jones  as  tenants  in  common,  a  mortgage  executed  by 
the  former  in  the  firm  name,  to  secure  a  firm  debt,  would 
be  valid,  if  J.  F.  Jones  knew  of  its  execution  and  failed  to 
notify  the  mortgagees  of  his  dissent  within  a  reasonable  time. 
That  if  J.  F.  Jones  was  not  informed  of  the  mortgage,  it 
would  not  be  binding  upon  him  unless,  by  his  representa- 
tions, plaintiffs  were  led  to  believe  that  it  was  partnership 
property.  That  the  mortgage  would  be  valid  against  P.  B. 
Jones  if  he  executed  it,  and  he  could  not  come  into  court 
and  dispute  his  title  to  the  property. 

The  jury  found  for  the  defendants.  The  plaintiff  moved 
for  a  new  trial  upon  the  following,  among  other  grounds : 

1.  Because  the  verdict  was  contrary  to  law  and  to  evi- 
dence. 

2.  Because  the  jury  found  in  favor  of  both  defendants, 
whilst  the  law  and  evidence  absolutely  required  a  verdict 
against  Perry,  administrator. 

3.  Because  the  verdict  was  contrary  to  the  charge  of  the 
court. 

The  motion  was  overruled,  and  the  plaintiff  excepted. 

A.  Hood  ;  K.  E.  Kennom  ;  J.  J.  Bsox ;  R.  H.  Powsll, 
for  plaintiff  in  error,  cited  Code,  §§1901,  1904,  1954;  16 
Oa.,  424,  430,  431;  4  /J.,  325 ;  31  /J.,  403;  15  /J.,  200; 
23  lb.,  170;  31  /ft.,  403;  Lindley  on  Part,  125,  229,  230, 
456. 

Herbert  Fibldbr,  for  defendants. 
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Bleckley,  Justice. 

1.  Section  1887  of  the  Code  is  in  these  words:  "A  part- 
nership may  be  created  either  by  written  or  parol  contract, 
or  it  may  arise  from  a  joint  ownership,  use  and  enjoyment 
of  the  promts  of  undivided  property,  real  or  personal." 
This  seems  to  contemplate  that  lands  may  be  partnership 
property,  but  not,  we  presume,  in  a  more  strict  sense  than 
they  were  held  to  be  in  this  state  prior  to  the  adoption  of 
the  Code.  19  Ga,^  14.  At  all  events,  there  is  no  reason  for 
thinking  that  the  Code  interferes  with  the  rule  that  the 
members  of  a  firm  are  tenants  in  common  in  the  partnership 
realty,  and  that  each  member  can,  for  a  debt  of  the  ps^rtner- 
ship,  incumber  his  own  interest.  19  Oa,j  14,  591.  Apply- 
ing the  rule  to  the  present  case,  the  mortgage  is  effective  as 
to  the  interest  of  P.  B.  Jones,  the  partner  who  actually 
executed  it. 

2.  Was  it  so  as  to  the  interest  of  John  F.  Jones,  his  co- 
partner 1  The  authorities,  we  think,  answer  in  the  negative, 
unles  he  authorized  the  execution  of  the  mortgage,  or  sub- 
sequently ratified  it.  1  Brock.,  456 ;  1  Mete,  518 ;  15  John., 
159 ;  3  McL.,  27 ;  Coll.  on  Part,  §394. 

3.  The  result  is,  that  if  John  F.  Jones  did  not  assent  to 
or  ratify  the  mortgage  (and  such  peems  to  be  the  weight  of 
the  evidence  in  the  record)  it  cannot  be  foreclosed  against 
his  interest  in  the  premises ;  but  it  may  be  foreclosed  against 
the  interest  of  P.  B.  Jones,  though  in  executing  the  instru- 
ment he  used  the  partnership  name,  not  acting  in  his  own 
name  further  than  by  reciting  that  he  was  a  member  of  the 
firm.  He  cannot  deny  that  he  had,  at  the  date  of  the 
mortgage,  an  interest  in  the  premises.  36  Ga,,  499 ;  46  75., 
133 ;  58  /&.,  178.  The  jury  having  found  for  the  defen- 
dants generally,  when  they  should  certainly  have  found 
against  the  administrator  of  P.  B.  Jones,  a  new  trial  should 
have  been  granted. 

Judgment  reversed. 
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Abmbtbonq,  administrator,  et  al.  vs.  Lewis. 

1.  An  accommodation  indorser  against  whom  the  creditor  haa  obtained 
judgment,  and  who  alleges  in  his  bill  that  he  has  been  discharged 
by  the  subsequent  act  of  the  creditor  in  dismissing  a  suit  in  whi  ch 
there  was  a  prior  judgment  against  the  maker  for  the  same  debt, 
from  which  judgment  the  maker  appealed,  giving  good  security  on 
the  appeal,  must  prove,  in  order  to  establish  his  discharge  and  obtain 
a  decree  for  a  perpetual  injunction,  not  only  that  the  suit  waif  dis- 
missed, but  that  the  dismissal  was  by  the  creditor,  or  by  the  court  at 
the  creditor's  instance. 

2.  When  a  suit  pending  in  the  superior  court  is  dismissed  by  the  plain- 
tiff, or  by  the  court  on  his  motion,  the  only  primary  evidence  of  the 
dismissal  is  an  entry  on  the  proper  docket,  or  on  the  minutes  of  the 
court.  Such  entr>,  if  omitted  at  the  right  time,  may  be  made,  nunc 
pro  tuTic,  under  an  order  granted  by  the  court  for  that  purpose.  The 
entry,  when  ordered  Tvunt  pro  tune,  will  relate  back  to  the  time 
when  the  act  of  dismissal  took  place;  but  until  the  appropriate 
entry  is  supplied,  the  suit  must  be  regarded  as  undisposed  of. 

8.  The  dockets,  minutes  and  records  of  a  court  of  record  must  be  kept 
80  as  to  represent  the  true  state  of  its  business.  From  th^hi  the 
court,  without  the  aid  of  a  jury,  must  be  able  to  ascertain  what 
cases  are  pending,  and  what  are  not  pending.  If  they  fail  to  speak 
the  truth  in  respect  to  the  pendency  or  the  disposition  of  any  case, 
the  court,  in  a  direct  proceeding  for  that  purpose,  may.  on  sufficient 
evidence  aliunde,  have  them  corrected;  but  they  cannot  be  attacked 
collaterally  for  alleged  errors  or  deficiencies.  Collectively  taken, 
they  import  verity. 

4.  If  the  creditor  dismissed  the  suit,  or  caused  the  superior  court  to 
dismiss  it,  before  the  renuUUur  from  the  supreme  court  was  entered 
below,  the  act  of  dismissal  took  effect,  m  against  Mm,  when  the  re- 
nUttitur  was  entered,  if  not  before;  and  he  willj  not  be  heard  to  say 
that  the  dismissal  was  ineffectual  because  the  case  was  still  pending 
in  the  supreme  court,  this  court,  before  the  dismissal,  having  pro- 
nounced its  judgment  on  the  writ  of  error,  and  performed  all  its 
functions  in  respect  to  the  case,  including  the  transmission  of  the 
remittitur  to  the  counsel  of  the  prevailing  party, 

6.  If  a  complainant  who  has  waived  discovery  introduces,  as  evidence 
to  support  the  bill,  admissions  contained  in  the  answe*^  all  parts  of 
the  answer  in  respect  to  the  subject  matter  of  the  admissions  should 
go  to  the  jury,  though  the  corrective  or  explanatory  stisitements  be 
contained  in  an  amendment,  and  the  admissions,  themselves,  in  the 
original.  The  jury  will  judge  of  the  credit  due  to  the  respective 
parts  of  the  answer. 
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Equity.  Negotiable  secarities.  IndorsemeDt.  Judg- 
meuts.  Practice  in  the  Superior  Court.  Dockets.  He- 
mittitur.  Discovery.  Before  Judge  Crisp.  Sumter  Su- 
perior Court.     April  Adjourned  Term,  1878. 

Lewis  filed  his  bill  against  Armstrong,  administrator,  and 
others,  making,  in  brief,  this  case : 

In  1860  complainant  became  accommodation  indorser  for 
Hand  &  Bagley ,  on  two  notes  to  defendant's  intestate,  James 
W.  Armstrong.  In  1865  the  latter  brought  suit  in  Sumter 
superior  court  against  Hand  &  Bagley,  of  that  county,  and 
complainant,  as  indorser,  of  Dooly  cou'nty.  Hand  pleaded 
to  the  action  for' himself.  In  April,  1866,  judgment  was 
had  against  all  of  the  defendants.  Hand  alone  appealed, 
giving  Home  as  his  security.  Pending  the  appeal  Arm- 
strpng  brought  suit  on  the  same  notes  to  the  April  term, 
1867,  of  Dooly  superior  court,  against  complainant,  and 
entered  judgment  at  the  October  adjourned  term,  1868. 
Execution  issued  and  was  levied.  There  was  a  subsisting 
judgment  against  complainant  on  the  same  notes  in  Sumter 
at  the  time  of  the  rendition  of  the  judgment  in  Dooly,  and 
for  this  reason  he  did  not  defend  the  last  suit.  Hand  was 
then  defending  the  action  on  appeal  in  Sumter  for  all  of  the 
defendants.  A  sufficiency  of  the  property  of  Hand  &  Bag- 
ley  was  bound  by  the  Sumter  judgment  to  satisfy  the  same, 
and  Home,  the  security  on  appeal,  whose  liability  was  prior 
to  that  of  complainant,  had  ample  property.  In  1869  or  1870, 
counsel  for  Armstrong  appeared  in  Sumter  and  voluntarily 
dismissed  his  suit  pending  on  appeal.  This  was  done  with- 
out complainant's  consent.  This  dismissal  increased  his 
risk  and  discharged  his  liability  as  indorser.  Waiving  dis- 
covery, he  prays  perpetual  injunction  against  thie  judg- 
ment in  Dooly,  etc. 

On  August  14th,  1872,  defendant  answered  in  substance 
as  follows : 

Judgment  was  rendered  against  Hand  &  Bagley  at  the 
April  term,  1866,  of  Sumter  superior  court,  but  not  against 
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complainant,  becauBe  he  bad  not  been  served  in  time.  A 
separate  judgment  was  rendered  against  him  at  the  fol* 
lowing  October  term,  from  which  he  appealed.  At  the 
next  April  term,  counsel  for  his  intestate  dismissed  the  action 
against  complainant,  pending  on  appeal,  and  brought  suit 
in  Dooly,  where  judgment  was  regularly  rendered.  Denies 
that  Hand  was  defending  the  action  in  Sumter  for  the  com- 
plainant, as  the  latter  had  never  been  a  party  thereto,  and 
for  the  further  reason  that,  as  defendant  had  been  informed, 
that  suit  had  been,  on  motion  of  W.  A.  Hawkins,  Esq.,  attor- 
ney for  Hand,  dismissed  before  the  bringing  of  the  suit  in 
Dooly,  on  the  ground  that  the  consideration  of  the  notes 
was  slaves.  Denies  that  such  suit  was  ever  voluntarily  dis- 
missed by  intestate's  attorney,  but  insists  that  it  was  done,  if 
done  at  all,  on  motion  of  counsel  for  Hand,  by  the  action  of 
the  court,  and  without  the  consent  of  the  plaintiff  in  that 
suit.  Defendant  commenced  a  second  suit  againt  Hand  & 
Bagley  to  the  April  term,  1870,  as  required  by  the  act  of 
1869. 

Amended  answer  of  August  26th,  1872,  denies  that  the 
action  va.  Hand  &  Bagley  and  Home  had  ever  been  dis- 
missed, but  alleges  that  it  is  still  pending. 

Supplemental  answer  of  February  14, 1873,  presented  the 
following  facts : 

At  the  time  of  filing  original  answer,  defendant  believed 
that  the  action  against  Hand  &  Bagley  and  Home  had  been 
dismissed;  he  was  led  to  this  belief  by  the  unequivocal 
charges  of  the  bill,  and  from  the  incorrect  information 
which  his  counsel  had  upon  the  subject.  Such  suit  is  still 
pending,  and  defendant  withdraws  any  admission  heretofore 
made  in  his  original  answer  to  the  contrary.  After  rendi- 
tion of  judgment  against  Hand  &  Bagley,  Hand  carried  the 
case  to  the  supreme  court,  which  affirmed  the  judgment 
(34  Qa.y  232.)  Prior  to  suing  out  bill  of  exceptions,  Hand 
appealed.  This  appeal  was  dismissed  at  April  term,  1867, 
on  motion,  because  of  the  suing  out  of  the  bill  of  excep- 
tions.   This  dismissal  was  reversed  by  the  supreme  court. 
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(36  Oa.j  267.)  The  remiititur  in  this  last  case  had  not  been 
returned  to  the  court  below  and  made  its  judgment  and 
consequently  the  action  had  not  been  reinstated  on  the 
appeal  docket  and  called  in  its  order. 

The  main  contest  upon  the  trial  was  whether  the  suit 
against  Hand  &  Bagley,  and  Home,  security  on  appeal,  had 
ever  been  dismissed.  Much  parol  testimony,  of  counsel 
and  others,  was  introduced,  but  it  failed  to  make  the  matter 
clear ;  it  was  conflicting,  preponderating  perhaps  slightly 
in  favor  of  the  dismissal  having  taken  place  in  1868  or  1869 
but  whether  at  the  instance  of  the  plaintiff  or  the  defend- 
ant, Hand,  was  left  in  extreme  doubt. 

The  following  written  evidence  was  introduced  by  com- 
plainant : 

1.  Original  declaration  vs.  Hand,  Bagley  and  Lewis  in 
Sumter  superior  court ;  service  on  Hand  &  Bagley,  Septem- 
ber 17,  1865.  Verdict  and  judgment  vs.  Hand  &  Bafflev 
11th  April,  1866.  ^   ^' 

2.  Second  original  for  Dooly  county,  process  dated  Sep- 
tember 16,  1865;  acknowledgment  of  service  by  Lewis 
appears  to  be  March  9,  1865.  Verdict  and  judgment  vs. 
Lewis,  October  9,  1866. 

3.  Appeal  of  Hand  with  J.  W.  0.  Home,  security,  dated 
April  17,  1866.  ^ 

4.  First  answer  of  Armstrong,  an  abstract  of  which  is 
given  above,  as  an  admission  that  the  case  had  been  dismissed. 

5.  Declaration  vs.  Hand  &  Bagley,  filed  November  9* 
1869,  with  tax  affidavit  accompanying  it. 

The  following  written  evidence  was  introduced  by  re- 
spondent : 

1.  liemiUitur  from  supreme  court  in  case  of  Hand  vs. 
Ar9nstrong,  dated  June  29,  1867.  On  this  remittitur  was 
written  an  order,  which  was  unsigned,  making  the  judgment 
of  the  supreme  court  the  judgment  of  the  superior  court, 
and  the  following  in  pencil :  **  Please  send  the  bill  of  costs' 
Item  by  item,  to  me  at  Vienna,  before  issuing  execution. 

Joseph  Abmstkong." 


"Armstrong. 


W.  A.  Hawkins. 


a  urs 
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The  order  had  never  been  entered  on  the  minntes. 
2.  Order  dismiRsing  case  as  to  Lewis,  April  term,  1867. 
8.  Order  dismissing  appeal,  10th  April,  1867. 
4.  Entries  on  appeal  docket  as  follows : 

James  W.  Armstboro 

Columbus  W.  Hahd  and 
David  Baglbt,  makers,  and 
John  B.  Lewis,  indorser,  and 
J.  W.  C.  HoBNB,  sec.  on  appeal.. 

It  was  admitted  that  the  entry  was  in  Jndge  Yason's 
handwriting,  bat  not  the  marks  striking  the  cases. 

.^.  Order  dismissing  case  brought  in  1869,  on  motion  of 
counsel  for  defendant,  passed  October  term,  1875. 

The  jury  found  in  favor  of  complainant,  and  defendants 
moved  for  a  new  trial  upon  the  following  grounds : 

1.  Because  the  court  allowed  the  complainant  to  intro* 
duce  in  evidence,  as  an  admission,  the  original  answer  of 
defendant,  having  waived  any  discovery  in  his  bill,  defend- 
ants insisting  that  it  was  not  legal  to  use  this^  or  any  other 
parol  evidence,  to  prove  that  the  action  against  Hand  &  Bag- 
ley,  and  Home,  security  on  appeal,  had  been  dismissed. 

2.  Because  after  complainant  concluded  his  evidence  the 
court  overruled  the  motion  of  defendants  to  dismiss  the 
case  for  want  of  sufficient  evidence  to  justify  the  decree 
prayed  for. 

3.  Because  the  court  allowed  W.  A.  Hawkins,  0.  W. 
Home  and  others,  to  testify  as  to  the  dismissal  of  the  said 
action,  it  not  appearing  that  any  judgment  was  rendered,  or 
entry  made  on  the  docket. 

4.  Because  the  court  excluded  the  two  amended  answers, 
they  being  ofEered  as  rebutting  evidence  to  explain  the  orig- 
inal answer. 

5.  Because  the  charge  of  the  court  did  not  fully  and 
clearly  set  forth  the  law  applicable  to  the  facts,  but  did  mis- 
lead the  jury,  to- wit :  in  charging  that  if  Armstrong  or  his 
counsel,  did  appear  in  court  and  dismiss  said  case,  although 
no  order  of  court  was  taken,  then  said  case  was  dismissed. 
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Also,  in  charging  that  even  although  the  appeal  case  was 
carried  to  the  supreme  coart  by  Hand  in  1867,  and  the 
judgment  of  the  supreme  court  had  never  been  entered 
and  made  the  judgment  of  this  court,  yet  if  Armstrong  had 
notice  that  the  case  had  been  thuf^  decided,  and  after  such 
notice  did  consent  to  dismiss  said  case,  this  act  was  a  legal 
dismissal. 

6.  Because  the  court  refused  to  give  in  charge  to  the 
jury  the  written  requests  of  defendants'  counsel  as  follows : 

1.  '^  The  highest  and  best  evidence  of  a  dismissal  which 
the  nature  of  the  case  admits  must  be  given,  and  that  would 
be  an  order  of  dismissal,  or  an  entry  on  the  docket  made 
by  the  clerk  or  judge ;  and  before  this  jury  can  find  a  ver- 
dict in  favor  of  the  complainant  they  must  find  that  such 
order  has  been  taken  or  such  entry  made." 

2.  "  If  the  jury  shall  believe,  from  the  evidence,  that  the 
appeal  entered  by  Hand,  with  Home  as  security,  was 
dismissed  by  this  court,  and  that  the  decision  dismissing  the 
appeal  was  carried  to  the  supreme  court  by  writ  of  error, 
and  the  decision  of  the  court  was  reversed,  the  case  could 
only^be  brought  back  to  this  court  by  the  return  of  the  r&- 
miUi^uTj  and  this  return  must  be  shown  by  an  order  making 
the  judgment  of  the  supreme  court  the  judgment  of  this 
court,  and  placing  that  order  on  the  minutes  of  this  court. 
Therefore,  if  the  jury  shall  believe,  from  the  evidence  in  this 
case,  that  the  remittitur  has  never  been  returned — that  is, 
that  the  judgment  of  the  supreme  court  has  never  been 
made  the  judgment  of  this  court — they  must  find  that  the 
case  vs.  Hand  &  Bagley,  with  Home  as  security  on  the  ap- 
peal, has  not,  since  1867,  been  in  this  court,  and  could  not 
have  been  dismissed,  and  they  should  find  for  the  defendants 
in  this  bill." 

8.  "  Before  the  jury  can  find  in  favor  of  the  complainant 
in  this  bill,  they  must  be  satisfied  from  the  evidence,  that 
the  case  in  this  court  in  favor  of  Armstrong  vs.  Hand  & 
Bagley,  and  Home,  security  on  appeal,  was  dismissed  by 
plaintiff  or  his  counsel  subsequent  to  the  rendition  of  the 
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judgment  in  DooFy  superior  court,  and  it  is  necessary  for 
the  complainant  to  make  out  these  two  facts  conclusively." 

4.  '^  If  the  case  of  Armstrong  vs.  Hand  &  Bagley  and 
Home,  seciirity  on  appeal,  was  dismissed  on  motion  of  de- 
fendants in  said  suit,  or  their  counsel,  without  any  act  on 
the  part  of  Armstrong,  or  his  attorney,  this  jury  must  find 
a  verdict  for  the  defendants ;  or  if  the  case  was  dismissed  on 
the  ground  that  the  consideration  was  slaves,  without  the 
act  or  consent  of  Armstrong  or  his  attorney,  the  jury  in 
this  case  must  find  a  verdict  for  the  defendants." 

The  motion  was  overruled  and  defendants  excepted. 

D.  A.  Vason  ;  N.  a.  Smfth  ;  J.  Armstrong,  for  plaintife 
in  error. 

Parol  evidence  inadmissible  to  show  dismissal,  Code, 
§3437 ;  30  Oa.,  929 ;  56  /&.,  245 ;  57  /J.,  333.  BemittUur, 
Code,  §4285. 

Hawkins  &  Hawkins  ;  S.  Hall,  for  defendant. 

Dismissal  discharged  security.  Code,  §2154.  Burge  on 
Sureties,  353;  2  Vern.,  608;  Jl  Vos.,  12;  3  Myl.  &  K, 
183;  47  Oa.j  289.  Dismissal  no  part  of  record,  Code, 
§3447 ;  30  Oa.,  929 ;  8  /J.,  438 ;  58  76.,  356.  BemiUUur, 
17  How.  Pr.,  289 ;  58  Oa,,  287 ;  Code,  §4287. 

Bleckley,  Justice. 

1.  For  the  indorser  to  be  discharged  by  reason  of  the  dis- 
missal of  the  creditor's  suit,  under  the  circumstances  de- 
tailed in  the  record,  the  act  of  dismissal  must  have  been  by 
the  creditor  himself,  or  by  the  court  at  his  instance,  and 
this  must  appear  by  evidence.  If  the  creditor  was  not  at 
fault  in  the  matter,  and  the  court,  either  without  a  motion, 
or  on  motion  of  the  adverse  party,  dismissed  the  case,  the 
indorser  was  not  discharged. 

2.  As  to  evidence  that  the  suit  was  dismissed,  there  can 
be  no  doubt  that  the  only  primary  evidence  is  an  entry  on 
the  proper  docket,  or  on  the  minutes  of  the  court.     If  an 
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entry  ought  to  have  been  made,  bat  was  omitted,  it  may 
yet  be  made  nunc  pro  tunc.  Thus  made,  it  will  relate  back 
to  the  time  when  the  actual  dismissal  took  place ;  but  until 
the  appropriate  entry  is  supplied,  the  suit  must  be  regarded  as 
still  pending,  no  disposition  of  it  by  other  means  appearing. 
8.  The  superior  court  being  a  court  of  record,  its  dock- 
ets, minutes  and  records  must  be  kept  so  as  to  represent  the 
true  state  of  its  business.  It  is  not  meet  that  the  court 
should  be  dependent  upon  a  trial  by  jury  to  ascertain  what 
cases  are  pending  and  what  are  not  pending.  Trial  by  in- 
spection, not  by  jury,  is  the  method  appointed  by  law  for 
the  solution  of  such  a  question.  In  a  direct  proceeding  for 
the  purpose,  the  court  can  and  should  make  its  books 
of  every  kind  speak  the  truth,  and,  on  sufficient  evidence 
alvunde^  may  correct  them  when  they  fail  to  do  so.  When 
they  all  utter  the  same  voice,  they  import  verity ;  and  nei- 
ther for  alleged  errors  nor  alleged  deficiencies  can  they  be 
attacked  collaterally.  An  error  or  deficiency  may  be  shown 
in  a  direct  proceeding  to  correct  or  supply  it,  but  in  no 
other ;  nor  even  in  that  without  competent  evidence. 

4.  If  there  was  a  dismissal  by  the  creditor,  or  by  his  pro- 
curement, after  a  writ  of  error  had  been  disposed  of  and  the 
rerrdttid/ar  sent  down,  but  before  the  latter  was  entered  in 
the  superior  court,  he  cannot  escape  the  consequences  of  the 
dismissal  by  reason  of  the  mere  fact  that  the  remittitur  had 
not  been  entered.  On  its  being  entered  afterwards,  the  dis- 
missal would  take  effect,  granting  that  its  effect  would  be 
suspended  until  that  time.  The  creditor's  voluntary  action 
in  the  matter,  even  if  premature,  would  be  operative  against 
himself,  though  it  might  not  prejudice  others.  His  con- 
tinued acquiescence  in  what  he  had  done,  would  be  equiva- 
lent to  a  repetition  of  it  after  the  remittitur  was  entered. 
He  should  be  considered  as  standing  by  his  action  because 
it  represented  his  present  will  as  well  as  his  past  will. 

5.  Under  our  system,  the  pleadings  in  a  case  are  amend- 
able, whether  at  law  or  in  equity,  without  stint,  if  there  is 
anything  to  amend  by.    If  a  party  makes  a  mistake  in  his 
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answer,  he  may  correct  it  hy  filing  an  amended  answer. 
The  entire  answer  is  then  to  be  read  together,  and  while 
one  part  of  it  may  be  credited  by  a  jury  and  another  part 
discredited,  the  document  is  to.  be  considered  as  one  instru- 
ment, and  the  several  parts  of  it  may  be  looked  to  as  explain- 
ing and  correcting  each  other.  The  complainant,  though  he 
has  waived  discovery,  may  read  from  the  answers  such  ad- 
missions therein  as  may  suit  his  purpose,  but  when  he  has 
done  so,  the  defendant  may  read  such  other  parts  of  the 
same  answer  as  bear  directly  on  the  subject  matter  of  the 
admissions.  59  6a. j  25  (6).  Whether  the  right  result  has 
been  reached  or  not,  we  will  not  venture  to  say.  There  has 
been  no  proper  trial. 
Judgment  reversed. 
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Supreme  Court  of  Georgia., 
Tuesday,  April  16,  1878. 

Present:  Hon.  Hiram  Warner,  Chief  Justice,  and  Hon.  Logan  £. 
Bleckley  and  James  Jackson,  Associate  Justices. 

The  Committee  appointed  to  prepare  a  memorial  of  the  late  Colonel 
Amos  W.  Hammond,  submitted  the  following  report,  which  was  ordered 
spread  upon  the  minutes: 

"The  year  1877  carried  with  it  to  the  grave  three  members  of  the 
Atlanta  bar.  One  had  been  a  successful  practitioner  for  many  years, 
and  after  along  professional  career,  had  reached,  at  the  time  of  his  death, 
the  honorable  position  of  Judge  of  the  Atlanta  Circuit.  The  second 
was  a  young  man  of  great  promise,  who  had  just  passed  the  threshold 
of  the  profession,  with  a  future  radiant  with  bright  prospects,  and  gilded 
with  brilliant  hopes  opening  before  him.  The  third,  the  subject  of 
this  brief  notice,  was  Colonel  Amos  W.  Hammond,  who  departed  this 
life  at  his  residence  in  this  city,  on  the  24th  day  of  November,  1877. 

Our  deceased  brother  was  born  in  South  Carolina,  on  the  26th  of 
December,  1807,  thus  filling,  within  a  few  days,  the  allotted  span  of 
three  score  years  and  ten. 

His  early  life  was  passed  in  Franklin  county,  in  this  state.  His 
education  was  fair,  but  limited  to  those  branches  taught  in  the  common 
schools  of  the  day.  Like  so  many  of  our  active,  successful  men,  he 
commenced  the  battle  of  life  as  a  merchant's  clerk.  In  1832  he  engaged 
in  mercantile  business  on  his  own  account,  which  he  prosecuted  at 
Ruckersville,  Elbert  county,  and  afterwards  at  Culloden,  in  Monroe 
county. 

He  studied  law  and  was  admitted  to  the  bar  while  pursuing  his  line 
of  business  as  a  merchant. 

On  the  22d  day  of  January,  1888,  he  married  Miss  Eliza  C.  Hudson, 
who  died  on  the  2d  of  June,  1840.  By  this  marriage  he  had  four  sons, 
two  of  whom  still  survive. 

On  the  11th  of  Aprils  1841,  he  married  Mrs.  Mary  Ann  Shelby,  the 
widow  of  Dr.  John  L.  Shelby.  By  this  marriage  he  had  three  sons 
and  three  daughters,  all  of  whom  survive  him  but  one  son. 

Colonel  Hammond  was  admitted  to  the  bar  of  the  supreme  court  of 
this  state  at  its  first  session  at  Talbotton,  in  January,  1846,  at  the  same 
time  with  Alfred  Iverson,  Hinbs  Holt,  James  Johnson,  and  others. 
Not  to  mention  the  living,  Colonel  Hammond  had  for  competitors 
daring  the  years  he  practiced  in  the  Flint  Circuit,  such  men  as  Wash- 
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iNOTON  PoB,  James  W.  Starke,  Zachariah  E.  Harmon,  Jacob  Mar 
TIN,  Elb  RIDGE  G.  Cabaniss,  Edward  D.  Tracy  and  Angus  M.  Kino, 
names  distinguished  in  the  legal  annals  of  (Georgia,  all  of  whom  pre- 
ceded him  to  the  tomb.  Among  these  he  attained  and  occupied  a 
prominent  position  at  the  bar,  and  did  a  lucrative  practice  in  the  Cir- 
cuit. 

In  December,  1854,  he  moved  to  Atlanta,  where,  as  head  of  the  firm 
of  A.  W.  Hammond  &  Son,  he  continued  in  the  practice  until  his 
death. 

The  business  of  his  early  life  made  him  familiar  with  practical  affairs, 
and  his  industry  and  energy  made  that  knowledge  of  great  efQciency. 

As  a  lawyer  he  was  remarkable  for  the  thorough  preparation  of  his 
cases  in  all  their  details  both  of  law  and  fact,  coupled,  as  this  habit 
was,  with  a  clear  head  and  a  keen  comprehension  of  the  necessities  of 
his  case,  he  was  a  strong,  a  very  strong  man  at  the  bar.  As  age  came 
upon  him.  he  gradually  gave  up  the  active  practice  to  his  son  and  part- 
ner, Colonel  N.  J.  Hammond,  though  up  to  the  last  few  days  before 
his  death,  he  did  not  fail,  when  occasion  required,  to  enter  with  energy 
into  business. 

His  death  was  sudden.  He  was  in  the  court-house  attending  to  bus- 
iness only  two  days  before  he  was  a  corpse. 

His  private  life  was  indeed  a  beautiful  one  Good-humored,  gentle, 
hospitable,  fond  of  female  society,  fond  of  home  attractions,  kind  and 
indulgent  to  all,  he  seemed  a  happy  man,  and  made  all  happy  within 
the  sphere  of  his  influence. 

He  was  a  Mason  and  Odd  Fellow,  and  from  early  manhood  until  his 
death,  a  communicant  of  the  Methodist  Episcopal  church. 

He  never  sought  or  held  a  political  office;  his  profession— his  family, 
filled  up  the  full  measure  of  his  ambition.  The  acrimonies  of  political 
strife  were  unpleasant  to  him,  and  led  him  to  shun,  rather  than  seek, 
ofiSce. 

It  is  not  often  we  meet  with  a  life  so  complete  and  rounded  as  was 
that  of  our  friend  and  brother.  He  lived  a  long  and  useful  life,  always 
respected  as  a  man  and  a  lawyer — always  surrounded  by  loved  ones  at 
home. 

From  his  earliest  manhood  to  extreme  old  age  his  children  were 
always  at  his  call,  and  when  at  last  the  summons  came  that  comes  to 
all,  they  stood  around  his  bedside  to  cheer  him,  and  to  listen  to  the  last 
words  of  him  who  loved  them  so  well. 

But  we  have  said  enough.  When  the  young  die  we  are  startled,  be* 
cause  an  unexpected  event  has  occurred.  When  the  old  die,  although 
we  may  not  be  surprised,  yet  we  recognize  and  feel  the  loss  in  the 
voiA  it  leaves  in  a  daily  life  to  which  we  have  long  been  accustomed. 

How  long  will  each  one  of  us  remember  that  remarkable  form,  erect 
to  the  last,  his  head  covered  with  a  mass  of  silver  locks,  his  words 
always  kind,  and  his  heart  overflowing  with  sympathy  and  good  wishes 
for  his  fellow  men  I 
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In  coDcluBion,  the  Committee  offer  for  adoption  the  following  reso- 
lutions: 

B&ulved,  That  in  the  death  of  Colonel  Aicos  W.  HiiMicoND  the  bar 
has  lost  a  valuable  member,  who,  through  a  long  life,  has  honored  the 
profession  by  his  ability  and  integrity. 

Bo9(iiLved,  That  our  warmest  sympathies  are  hereby  tendered  to  his 
bereaved  family. 

(Signed)  Ltjtheb  J.  Glenn, 

Jno.  L.  Hopkins, 
•  Qeo.  Hillter, 
P.  L.  Mtnatt, 
Julius  L.  Brown, 

CmmxUee:* 
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ABA.TEMENT.    See  BSeOmerUt  9,8. 
▲OTIONB.    Bm  Tifrtt,  2. 
ADMINISTRATORS  AND  EXECUTORS. 

1,  XSstopped  from  again  selling,  administrator  will  be  where  he  has 

once  sold  remainder  interest  after  dower  to  widow,  and  stated 
to  purchaser  from  her  of  fee,  that  he  had  means  in  his  hands 
going  to  her  from  the  estate  sufficient  to  cover  purchase  money 
due  by  her,  thus  inducing  him  to  buy.  AUm^  adminUtrator, 
M.  Morgcm  el  al,  107. 

%,  Party,  administrator  made  over  his  objection  for  purpose  of  ena- 
bling counsel  to  prosecute  for  fees.  Momning  V9,  Manning, 
guardian,  st  al,,  187. 

8.  New  promise  by  administrator,  to  relieve  from  statutory  bar  of 

Id^,  it.  must  appear  that  bar  had  not  attached  before  death  of 
intestate,    DuBignon^  adm'x,  v».  Backer  4Jh  Cohen,  206. 

4.  Widow's  dower  and  year's  support,  mortgage  dated  May  26th, 
1872,  though  executed  to  secure  the  repayment  of  money  used 
by  mortgagor  in  purchase  of  real  estate,  postponed  thereto. 
WiUm  M.  Peeplee  ei  al.,  218. 

6.  Action  by  distribu tee  against  purchaser  from  administratrix,  alleg- 

ing that  payment  had  been  fraudulently  made  in  worthless 
railroad  stock,  and  that  administratrix  refused  to  sue  for  pur- 
chase money,  is  demurrable,  the  administratrix  not  being  a 
party,  and  it  not  being  alleged  that  she  and  her  sureties  were 
insolvent    Dennu  tw.  Smith,  269. 

9.  Mortgagees  cannot  set  up  title  from  deceased  mortgagor  to  third 

person  for  purpose  of  defeating  widow's  claim  of  dower  and 
year's  support.  Carter,  executrix,  et  al.  t».  BaUahan,  el  al.^  814. 

7.  Bill  flled  by  one  who  hold«  under  executor's  sale,  against  execu- 

tor and  others,  to  quiet  title,  alleging  that  orde^  for  sale  was 
never  recorded  but  lost,  and  ordinary  dead  ;  jury  found  sale 
regular  and  that  order  had  been  granted ;  sufficient  in  suit 
between  devisees  in  remainder  and  purchi^r  to  admit  execu- 
tor's deed  without  other  proof  as  to  order.  WiUdneanf  guar* 
dian,  el  al.  ««.  Tuggle,  executor,  881. 

8.  Devisees  in  remainder  were  represented  by  executor.    Ibid. 

2.  Account  for  lew  tb«n  |100.00  set  apart  to  widow  for  year's  sup- 
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port,  she  has  safflcient  title  from  time  of  return  of  appraisers, 
to  maintain  action  thereon.    Doyle  v»,  Martin,  410. 

10.  Ordinary  cannot  order  representatives  of  deceased  to  execute 

title  to  land,  except  on  petition  of  holder  of  bond.    Ford  m. 
Holme$,  419. 

11.  Sale  by  administrator,  rule  is  caveat  en^tor.    Kirkland  v§.  Wade, 

guardian,  478. 

12.  Deceased  administrator,  suit  may  be  brought  on  bond  of  by 

creditor  of  intestate,  notwithstanding  an  administrator  da  doftii 
nan,  when.     Thornton,  ordinary,  m.  Parke  etal,,  549. 

18.  Personalty,  after  death  of  debtor,  taken  possession  of  by  stranger, 
and  on  death  of  latter,  taken  possession  of  by  his  executor, 
who  converted  same,  right  of  action  therefor  is  in  adminis- 
trator of  debtor,  and  creditors  cannot  maintain  bill  against 
second  wrong-doer  without  showing  some  good  reason  why 
they  sue  instead  of  the  administrator.  Jonse  et  al.  ve  McLeod 
et  al.,  602. 

14.  Legatee,  through  ignorance  or  mistake,  consents  to  be  excluded 
from  fund  about  to  be  distributed  by  executrix,  latter  wUl  be 
free  from  any  liability  for  money  thus  paid  out  Upon  reyo- 
cation  of  consent  she  will  be  liable  to  the  extent  of  any  balance 
in  her  hands.    BaJbun  m.  Baban,  executrix,  647. 

16.  Executor's  duty  to  pay,  who  neglected  it,  bis  executor's  duty  to 
pay  in  his  stead,  if  safflcient  assets  came  to  latter  either  from 
the  original  estate  or  estate  of  first  executor.  Windeor  etaJLte, 
Bell,  executor,  671. 

16.  Action  against  executor  of  deceased  representative,  defendant 
being  misdescribed  as  administrator,  competent  to  amend  by 
changing  description  to  executor.    Ibid, 

ADVEKTISEMENT.    See  Mandamve,  1. 

AMENDMENT. 

1.  Motion  to  vacate  judgment  by  default  overruled  because  no  mer- 
itorious  defense  to  action  was  shown,  too  late  to  amend  by 
adding  pleas  setting  up  new  defenses.  Gannon  m.  HarrM, 
Johnson  A  Co.,  168. 

8.  New  and  distinct  parties  cannot  be  substituted  by  amendment. 
OiUve,  Tisonetal.,  161. 

8.  Non  est  factum  can  be  pleaded  at  term  after  first  only  by  way  of 
amendment  to  some  plea  already  filed.  Sdyden  w.  Atlanla 
Cotton  Factory,  288. 

4.  Homestead  proceedings  pending  in  superior  court  on  appeal,  are 

amendable  at  February  term,  1878,  though  commenced  before 
ordinary  as  early  as  1875.    Bums  m.  Chandler^  885. 

5.  Omission  of  surveyor  to  make  affidavit  to  correctness  of  plat  and 

value  of  premises,  supplied  by  amendment.    Ibid. 
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6.  Description  of  demand  sought  to  be  recovered  in  justice  court 

may  be  supplied  by  amendment.    Davis  vs,  WiUon,  388. 

7.  Brief  of  evidence  amendable  at  any  time  while  motion  for  new 

trial  is  pending.    Fbrd  m.  Holmes,  419. 

8.  Complaint  for  land  amendable  by  adding  abstract  of  title.  Camp 

as.  Smith,  449. 

9.  Substitution  of  one  plaintiff  for  another  by  amendment  will 

stand,  unless  objection  be  urged  in  due  time.  Ansley  vs.  Jar- 
dan,  482. 

10.  Equity,  new  parties  to  bill  brought  in  by  amendment.     (Jlary  d 

WheUey  m.  Haines  et  al.,  620. 

11.  Judgment  dismissing  bill  on  demurrer;  this  court  will  not,  on 

request,  embody  in  affirmance  leave  to  amend,  unless  amend- 
ment would  matLO  case  for  relief  beyond  all  reasonable  doubt; 
nor  even  then,  if  there  has  been  apparently  needless  delay. 
Branch,  Bans  <§  Co,  vs,  Knapp  eial,,  614. 

12.  Executor  of  deceased  representative,  defendant  being  misde- 

scribed  as  administrator,  competent  to  amend  by  changing 
description  to  executor.     Windsor  et  al,  vS.  Bell,  ex*r.,  671. 

13.  Wife's  legacy,  declaration  for  being  in  name  of  husband  and 

wife,  it  may  be  amended  by  making  suit  proceed  for  wife's 
use.    lind. 

APPEAL. 

1.  Justice   courts,    provision  of  constitution  of  1877  as  to  appeals 

from,   does  not,  of  itself,  change  existing  laws.     Tibbs  vs, 
WilUamsan,  74. 

2.  Numerous  justice  court  cases  consolidated  and  tried  together 

by  consent,  clerk  nevertheless  entitled  to  costs  in  each  case. 
WiUiams,  Bimie  d  Co,  vs.  Officers  of  Court,  95. 

8.  Justice  court,  appeal  may  be  had  from  by  consent.    Smiffi  et 
al,  vs.  Bauson,  assignee^  208. 

4.  New  trial,  question  of  right  to  appeal  does  not  arise  on  motion 
for.    Ansley  vs,  Jordan,  482. 

ARBITRAMENT  AND  AWARD. 

1.  Submission  of  matter  not  pending  in  court,  award,  to  be  made 

judgment,  must  be  returned  to  next  superior  court  of  coutUy 
where  it  toas  made.    Marshall  vs.  Hicks,  72. 

2.  Award  binding  unless  attached  for  fraud,  palpable  mistake  of 

law,  or  reference  of  matter  to  chance  or  lot.  Brand  et  al, 
vs.  SorreUs,  162. 

8.  Exceptions  not  sufficiently  definite  in  pointing  out  mistakes, 
showing  their  materiality,  and  alleging  that  award  resulted 
therefrom.    It  does  not  appear  that  the  matters  of  defense 
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therein  relied  on,  were  pleaded  to  action  prior  to  reference,  or 
that  they  were  directly  insieted  on  before  arbitrators.  Vtrffinia 
HofM  Insurance  Go,,  w.  &ray,  adm'r,  615. 

4.  Reform  policy,  award  did  not,  or  attempt  to  do  it  With  no 
pleadings  before  them  but  the  declaration,  arbitrators  were 
not  bound,  as  matter  of  law,  to  award  in  favor  of  defendant, 
or  to  find  less  for  plaintiff  than  whole  amoant  of  pol^y. 
Ihid. 

ARSON.    See  criminal  faw,  8. 

ATTACHMENT. 

1.  Replevy  bond  prescribed  by  statute  is  for  payment  of  recovery, 

not  for  production  of   property.     Clary  A  Wkaiey  m.  Havns9 
•  et  al.,  520. 

2.  Subscriber  to  stock  of  foreign  corporation,  whose  subscription 

was  induced  by  fraudulent  representations  of  an  agent,  may 
rescind  or  repudiate  contract,  and  proceed  by  attachment  as 
for  money  had  and  received.  Qrangm^  Ins,  Co.  «•.  Turner, 
561. 

ATTORNEY  AND  CLIENT. 

1.  Settlement  having  been  made  by  parties,  attorney  thereafter 

prosecuting  bill  to  extent  of  fees,  can  occupy  no  better  posi- 
tion than  his  client  did  Jt>efore  settlement.  Kinnelfrew  vi, 
MeWharier  et  al,  88. 

2.  Discontinue  without  paying  fees,  party  cannot;  counsel  may  go 

on  and  prosecute  for  fees.  Hence  administrator  may  be 
made  party  for  this  purpose  over  his  objection.  Manning  «t. 
Manning,  guardian,  et  al^  187. 

8.  Motion  for  new  trial  called,  and  one  of  counsel  for  movant 
absent  without  leave,  court  may  dispose  of  motion  though  ad- 
vised of  agreement  with  opposite  counsel  to  postpone  until 
some  time  in  viication.    Ford  m.  Hohnnti^  419. 

4.  Court  not  bound  to  conform  to  private  arrangements  of  counsel 
in  conduct  of  business.    Ibid, 

6.  One  of  two  counsel  absent  from  providential  cause,  and  client 
and  associate  counsel  not  informed  of  cause  of  absence  in 
time  to  move  for  continuance,  not  ground  for  new  trial  where 
absent  counsel  might  have  informed  them  in  due  time,  or 
they,  by  diligent  inquiry,  might  have  acquired  the  informa- 
tion.   Hart  w.  ThomoB  db  Co,,  470. 

6.  Foreign  corporation,  action  against  by  service  on  agent,  who 
also  qualified  to  exceptions  to  award;  not  competent  for  coun- 
sel to  verify  amendment  to  exceptions,  it  not  appearing  that 
corporation  had  withdrawn  from  business  here,  or  that  agent 
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was  a  non-resident  of  the  county,  or  even  absent  therefrom. 
Va.  Home  InB,  Oo.  «t.  Oraif,  adm*r,  615. 

BANKRUPT. 

1.  Judgment  rendered  pending  bankruptcy  by  state  court  valid, 

where  no  application  to  stay  proceedings,  etc.,  was  made. 
Steadman  db.  Lee,  68. 

2.  Homestead  cannot  be  set  apart  in  state  court  on  application  of 

wife  after  bankruptcy,  for  title  thereby  passes  out  of  bank- 
rupt.   Smith  M.  Jioberti,  adm'r,  et  al,  228. 

8.  Action  against  two,  one  becomes  bankrupt,  Judgment  is 
rendered  against  the  other,  and  joint  property  is  sold  under 
fi*fa.  based  on  Judgment,  and  proceeds,  by  agreement,  to  be 
distributed  between  the  creditors  and  assignee  as  property 
would  have  been  divided.  Held,  that  after  payment  of  ex- 
penses, equal  division  was  proper.  Jenkins  et  al*  w.  Ahoa- 
ter,  asstgnae,  291. 

4.  Discharge*  pending  suit  in  state  court,  commenced  before  pro- 
ceedings in  bankruptcy,  is  matter  for  plea.  It  cannot  be  set 
up  by  illegality  attacking  Judgment.  Finney  «§.  Mayer  db 
Oo,,  600. 

BANES. 

1.  National  bank  is  chartered  bank  within  meaning  of  §2781  of 

Code  on  subject  of  notice  and  protest.  Folk  db  Co.,  w. 
EotheeMld,  696. 

2.  Unpaid  stock  became  payable  to  assignees  after  assignment, 

without  further  notice  to  shareholders,  and  statute  of  limita- 
tion began  to  run  in  their  favor  against  assignees  as  soon  as 
surrender  of  charter  was  accepted  by  legislature.  Branch, 
Sons  db  Oo.  vs.  Kna/ppetai.^  614. 

8.  Ultimate  liability  to  redeem  bills  does  not  attach  to  a  decree 
against  banks  or  its  assignees,  but  to  the  bank-bills  them- 
selves. When  sought  to  be  enforced,  bills  must  be  set  out, 
notwithstanding  such  prior  decree.    Ihid» 

BOND.    Bee  Surety  and  Indorssr,  2-6. 

CERTIORARI. 

1.  Nuisance  by  obstruction  to  neighborhood  road,  whether  Justices 

have  JuHsdiction  to  abate,  etc.,  the  question,  superior  court 
should  not  interfere  by  prohibition.  Remedy  is  by  certiorari. 
Hartetdl.,  jutUces,  vs.  Taylor^  166. 

2.  Municipal  corporation  cannot  have  certiorari  to  acquittal  in  cor- 

poration  court.     Ora/mUm  vs.  Mayer,  eU,,  of  Augusta,  678. 

8.  Costs  paid  to  Justice  as  condition  precedent  to  certiorari,  not  re 
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coverable  from  him  by  rule  in  superior  court  after  reversal  for 
mere  error.     Abram$,  J.  P,  m.  B^an,  597. 

CHARGE  OF  COURT. 

1.  Portion  of  charge  excepted  to  not  copied  in  motion  for  new 

trial,  nor  plainly  referred  to  in  entire  charge,  exception  not 
considered.    EagU,  A  Phosnix  Go,  ei  al.  iw.  We&tet  al,,  1^. 

2.  Exception  to  entire  charge,  without  specifying  particular  error, 

too  vague  and  indefinite.     Brun,  db  Alb.  &  B,  vs,  Toomer, 
adm'r,  253. 

8.  Issue  of  possession  between  landlord  sod  tenant,  error  to  in* 
stnict  jury  to  find  whether  deed  of  former  be  fraudulent  and 
should  be  canceled,  there  being  no  equitable  pleadings,  nor 
prayer  for  such  relief.     Tufts  v$.  DuBigwm,  822. 

4.  Attention  being  called  to  the  one  witness  of  defendant  by  name, 
fairness  demands  that  like  attention  should  be  called  to  wit- 
ness for  plaintiff.    IMd, 

6.  Question  asked  by  court  of  witness  should  not  intimate  opinion 

against  prisoner.    Harriit  m.  Stats,  859. 

.6.  Opinion  on  evidence  should  not  be  intimated.    iMi. 

7.  Written  requests  not  objectionable;  but  refusal  to  give  same,  in 

view  of  charge  given,  not  ground  of  new  trial.     Wheatkjf 
db  Oo.  M.   West,  401. 

8.  Writing,  charge  must  be  given  in,  if  request  be  made  as  pre- 
scribed in  §244  of  Code.  That  charge  was  taken  dow^n  by 
stenographic  reporter  verbcUim  et  lUemtim,  not  cure  defect. 
Ibid, 

9  Etidence  introduced  by  both  parties,  not  proper  to  instruct  jury 
that  if  they  believe  from  evidence  of  plaintiff  thus  and  so, 
then  it  would  devolve  upon  defendant  to  show  clearly  thus 
and  so.    ParroU  d  Bro.  i».  John9(m,  475. 

10.  Discharged  employee,  action  by;  not  necessary  to  specify  in 

charge  particular  acts  which  would  justify  dismissal,  no  re- 
quest having  been  made.    Antky  vs.  Jordan,  482. 

11.  Evidence,  none  to    authorize  §2756  of  Code  being   given   in 

charge.    SitM  tM   Dorsey^  488. 

12.  Evidence,  none   to  authorize,   charge  error.    Bostoek  m.  State, 

685. 

CLAIM. 

1.  Record  of  former  claim  admissible  to  show  that  points  involved 

are  ret  adjudieata,  without    any  special  plea.    Johnson  f«. 
Loedaee,  62. 

2.  Record  thus  admitted,  claimant  not  confined  to  avoidance  of 

former  judgment.    Ihid. 
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8.  Judgments  precisely  similar  except  as  •to  amount,  that  property 
was  found  subject  to  one  conclusive  in  favor  of  other.    Ibid, 

4.  Justice  court  summons,  on  which  execution  was  based,  did  not 

show  that  defendant  resided  within  militia  district,  not  render 
proceedings  void,  the  evidence  disclosing  that  he  did.  Hart 
m.  mock,  188. 

5.  Rule  requiring  issue  to  be  tendered,  not  prevent  plaintiff's  doing 

so  before  call  of  case.  Traverse  of  claim  on  return  of  papers 
into  court  was  substantial  compliance  therewith.  Sirmans  vs, 
Busn,  trustee,  186. 

6.  Onus,  to  change,  plaintiff  must  show  either  title  in  defendant  or 

possession  since  judgment.  Insufficient  to  show  deed«  from 
him  to  another.    Knowles  f>8,  Jourdan,  for  use,  299. 

7.  Withdrawal,  statutory  right  of  exhausted,  second  not  allowed. 

Hi»rt  w,  Thomas  A  Co.,  470. 

8.  Statutory  exemption  of  land,  wife  has  sufficient  interest  in  to 

interpose  claim  in  her  own  name.     ConnaiOiyvs.  Hardwiek,  601. 

9.  Possession  in  defendant  in  fl.  fa,  after  judgment,  casts  onus  on 

claimant.    Brown  vs,  Houser,  629. 

IOl  Deed  to  defendant  as  trustee  for  wife,  and  conveyance  from  theft 
to  claimant,  being  fraudulent  and  void,  do  not  shift  the  onus. 

11.  Wife's  money  invested  in  land  which  was  subsequently  convey- 
ed to  her  by  husband;  claim  by  her  and  verdict  and  judgment 
finding  same  subject,  not  bar  suit  against  creditor  for  money. 
ChappeU  i».  Boyd,  662. 

CLOUD  ON  TITIiE.    Bee  Ir^neHon  and  Beoei/ser,  1. 

COLLATERAL  SECURITY. 

1.  Liability  of  party  holding  for  failuve  to  collect,  question  for  ju- 
ry under  all  the  facts  and  circumstances  of  case.  DatU  €«. 
AlsUm,  226. 

CONSIDERATION.    See  OmUracts,  2. 

CONSOLIDATION  OF  CASES.    See  Justice  OourU,  4-6. 

CONSPIRACY.    See  Oriminal  Late,  6. 

CONSTITUTIONAL  LAW. 

1.  Incorporate  three  corporations,  general  assembly  cannot  under 
one  law.    ^ing  et  at,  tw.  Banks  et  al.,  relator s,  20. 

9.  Appeals  from  justice  courts,  provision  of  constitution  of  1877  as 
48 
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to,  does  not,  of  itself,  change  existing  laws,  libbe  m.  WUUam- 
»on,  74. 

8.  Judgment  to  be  rendered  by  city  court  without  jury  where  no 
issuable  defense  is  filed  on  oath,  act  providing  is  constitutional. 
Dortic  vs.  Lockwood,  293. 

4.  Jury,  to  prescribe  the  mode  of  obtaining,  is  not  to  deprive  litigant 

of  right  of  trial  by.     Ibid. 

5.  New  trials,  act  of  February  24, 1878.  conferring  power  on  county 

Judge  to  grant,  unconstitutional.    PUU  vs.  Carr,  454. 

CONTEMPT. 

See  InjuncUon  and  Bteeiver,  6. 

CONTINUANCE. 

1.  Pleas  all  stricken  and  no  issue  left,  continuance  properly  refused. 

WoolfcHk  VB,  Beach,  67. 

2.  Absence  of  witness,  showing  on  ground  of,  insufficient  unless  it 

states  that  application  was  not  made  for  delay.  Newaome  «f. 
SUUe,  481. 

CONTRACTS. 

1.  Streets  of  city,  contract  for  working  made  for  one  year,  the  city 

reserving  right  to  ''judge  of  the  faithfulness  and  sufficiency 
of  said  contractor,  and  the  hands  he  may  have  employed  ;"  if 
contractor  be  captiously  discharged  before  expiration  of  year, 
he  has  cause  of  action.  Alexander  t».  Mayor  etc.,  of  AfMrieu$f 
76. 

2.  Nvdum  pactum;  where  note  had  been  paid  in  Confederate  money, 

and  after  it  proved  worthless,  defendant  thinking  it  hard  that 
payee  should  lose,  gave  second  note  as  gift,  constitutes.  Beadeif 
vs.  OigTiUUat,  ass^nee,  187. 

8.  Reasonable  time  ;  agreement  that  counter- account  held  by  maker 
of  due  bill  should  be  submitted  to  eestui  que  trust,  that  she 
might  strike  incorrect  items,  and  a  settlement  be  had  on  that 
basis,  account  must  be  presented  within.  Davison  et  aL  vs. 
Broach,  trustee,  201. 

4  Note  provided  that  guano  was  sold  under  analysis  of  inspector, 

and  that  inspector  is  constituted  '* agent,  and agree 

to  be  bound  by  his  inspection;"  no  such  express  contract  by 
purchaser  to  be  bound  by  analysis  as  to  authorize  court  to 
strike  plea  that  article  was  worthless  as  a  fertilizer.  W^ns 
vs.  Cleghom,  Herring  d  Co,,  864. 

5.  Ambiguous,  contract  was,  and  meaning  should  have  been  left  to 

jury.    Ibid. 

6.  Condition  of  mortgage,  agreement  that  lien  shall  cease  on  pay- 
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ment  of  part  of  debt,  is  in  conflict  with.  Taylor  w.  TAomoi, 
472. 

7.  Given  part  of  debt,  contract  to  pay;  not  complied  with  by  pay- 

ment of  less  part.    Ibid, 

8.  Fertilizer,  farmer  deducting  from  tenants'  share  of  crop  half 

what  he  agreed  to  pay  therefor,  they  not  objecting,  may  after- 
wards bind  himself  to  refund  on  defeating  suit  brought 
against  him  for  price.  Such  promise  has  support  of  strong 
moral  obligation.     ParroU  dk  Bro,  vs.  Johnson,  475 

9.  Employee  wrongfully  dismissed,  action  by  after  term  has  expir- 

ed; measure  of  recovery  is  full  pay  at  contract  rat«.  To  miti- 
gate by  reason  of  earnings  which  employe  realized  inter- 
mediate dismissal  and  expiration  of  term,  mitigating  facts 
must  be  proved  as  matter  of  defense.     Ansl^  vs.  Jordan,  483. 

10.  Interest  could  be  allowed  from  time  wages  became  due,  though 

not  expressly  claimed  in  declaration,  the  aggregate  of  verdict 
being  less  than  amount  laid  in  the  ad  damnum.  I  hid. 

11.  Charge  not  erroneous  in  failing  to  specify  particular  acts  and 

omissions  which  would  justify  employer  in  discharging  em- 
ploye, no  request  to  enter  into  such  details  having  been  made. 
Ibid. 

12.  Minor  having  testified  that  he  made  alleged  contract  for  hia 

mother,  there  was  sufficient  evidence  to  prevent  non  suit. 
Ibid. 

18.  Clerk  to  deliver  sacks  of  flour  from  mill  to  drayman,  and  to 
send  with  each  load  correct  note  of  number  placed  on  dray, 
not  immoral  or  illegal  to  stipulate  (the  drayman  having  con- 
tracted on  like  terms)  that  errors  in  delivery  shall  be  charged  to 
one  and  credited  to  the  other.    Maker  vs.  MiUers,  556. 

14.  After  wages  of  clerk  have  been  paid  except  an  amount  deduct- 

ed, without  distinct  objection,  for  over  delivery,  and  after 
this  amount  has  been  paid  to  the  drayman,  too  late  to  bring 
action  against  employer,  even  if  drayman  stole  sacks.    Ibid. 

15.  Consideration  of  deed,  the  contract  being  executed,  will  only  be 

scrutinized  through  extrinsic  evidence  when  the  principles  of 
justice  require  it.     Jbeioeil  ts.  Holland,  606. 

CORPORATIONS. 

1.  General  assembly  cannot  constitutionally  incorporate  three  cor- 

porations by  one  law.    Kinget  al,  m.  Banka  et  al.,  relators^  20. 

2.  Officers  of  temperance  society,  contest  between  as  to  legality  of 

election,  equity  will  not  interfere.  Remedy  is  by  quoiDarran- 
to,    Hussey  et  al.  w.  CfaUagher  et  al,  86. 

8.  By-laws  may  provide  for  trial  of  delinquent  member,  prescribe 
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qualification  of  witnesses,  rules  of  evidence  etc..  without  be- 
ing unreasonable.    Ibid. 

4.  Directors  having  approved  and  accepted  subscriptions  to  stock 

of  sufficient  amount  to  bind  stockholders  under  their  con- 
tractSy  burden  of  showing  that  any  of  such  subscriptions  were 
worthless  or  fraudulent  is  on  party  setting  up  such  defense. 
Hayden  vs,  Atlanta  Cotton  Factory,  ^3. 

5.  Nothing  being  specified  in  the  contract  of  subscription  in  regard 

to  allowing  payment  for  stock  otherwise  than  in  money,  and 
subscriptions  having  been  received  payable  in  specifics,  bur- 
den on  corporation  to  show  that  they  were  the  equivalent  of 
cash.    Ibid, 

6.  Business  of  corporation  ceased  for  ten  years,  no  officer  or  agent 

within  state,  and  all  the  stockholders  non-residents  except 
complainants,  equity  cannot  divest  it  of  title  to  its  franchises 
and  real  estate  by  decreeing  a  sale  thereof  for  division 
amongst  its  stockholders.  Craft,  ex>,  et  al.  m.  Lumpkin 
Ches.  Min.  Co,,  465. 

7.  Foreign  corporation,  action  against  by  service  on  agent,  who 

also  qualified  to  exceptions  to  award;  not  competent  for  coun. 
sel  to  verify  amendment  to  exceptions,  it  not  appearing  that 
corporation  had  withdrawn  from  business  here,  or  that  agent 
was  a  non-resident  of  the  county,  or  even  absent  therefrom. 
Va,  Home  ln».  Co,  V9.  Gray,  adm'r^  515. 

8.  Subscriber  to  stock  of  foreign  corporation,  whose  subscription 

w^as  induced  by  fraudulent  representations  of  agent,  may  re- 
scind or  repudiate  contract,  and  proceed  by  attachment  as  for 
money  had  and  received.    Qranger^  Ins,  Co,  t».  Turner,  561. 

COSTS. 

1.  Misdemeanor,  true  bill  found  in  superior  court  and  transferred 

to  county  court,  county  solicitor  not  entitled  to  any  fee  for 
drawing  bill.  It  belongs  to  the  solicitor^general.  Thomas, 
county  judge,  w.  Thomas,  county  sol.,  70. 

2.  Numerous  Justice  court  cases  between  same  parties,  consolida- 

ted in  superior  court  and  tried  together  by  consent,  clerk  nev- 
ertheless entitled  to  costs  in  each  case.  WtOiams^  BmUe  d  Co. 
vs.  Officers  oj  Court,  95. 

8.  Fines  imposed  for  offenses,  gist  of  which  was  violation  of  Sab- 
bath, not  appropriated  to  use  specified,  nor  paid  to  the  ordi- 
nary therefor,  until  after  the  passage  of  act  of  1875  giving 
officers  a  lien  on  all  funds,  etc.,  such  lien  attached,  and  when 
distributed  under  order  of  court,  fund  could  not  be  recovered 
from  solicitor-general.    Pittman,  ord,,  «•.  Glenn,  sol.  gen,,  876. 

4  Whether  or  not  judgments  distributing  fund  before  act  of  1876 
were  void,  can  make  no  difference.    Ibid, 
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5.  Certiorari,  costs  paid  to  Justice  as  condition  precedent,  not  re- 
coverable  by  rule  in  superior  court  on  reversal  for  mere  error. 
AkromM^  J,  P.,  vi.  Ryan,  507. 

COUNTY  JUDaS.     See  ConaUtutianal  Lata,  5;  Landlord  and  Ten- 
ant, 1. 

COUNTY  MATTERS. 

1.  Trespass  against  ordinary  and  commissioners  as  individuals, 
with  plea  that  they  had  acted  officially,  which  was  followed  by 
a  settlement  of  the  case;  upon  these  facts  treasurer  not  com- 
pelled by  mandamtu  to  pay  fees  of  their  counsel  out  of  coun- 
ty funds.     OrawUy,  treoi.,  w.  Mershon,  for  use,  284. 

3.  Ordinary  and  commissioners  were  disqualified  to  pass  order  for 

payment  of  fees.    Ibid, 

COUNTY  SOLICITOR    See  Costa,  1. 

CRIMINAL  LAW. 

1.  Refusal  of  new  trial  on  ground  that  child  seven  years  of  age  was 
permitted  to  testify,  when  judge,  from  examination,  was  satis- 
fied as  to  her  intelligence,  etc.,  not  controlled,  especially  when 
there  was  other  evidence  to  support  the  verdict.  Johnson  vs, 
8taU,  85. 

%  Stabbing  admitted,  malice  presumed.    Hogan  vs.  State,  43. 

dw  Written  request  by  ten  of  jury  which  found  defendant  guilty, 
that  court  would  be  as  lenient  as  possible,  formed  no  part  of 
official  proceedings,  the  Jurors  distinctly  stating  that  they  acted 
merely  as  individuals.    Roby  vs»  State,  45. 

4.  Arson,  wilful  and  malicious  burning  of  country  church  indicta- 

ble as  under  §4397  of  Code.     WaU  v$.  State,  66. 

5.  Jury,  irregular  conduct  in  charged  but  overcome  by  counter- 

affidavits,  verdict  not  disturbed.     AUen  m.  State,  166. 

6.  Conspiracy  to  assault,  facts  of  case  authorize  charge  on  law  as 

to.    Hudgins  m.  State^  182. 

7.  Juror,  to  disqualify  after  verdict,  there  should  be  the  affidavit  of 

at  least  two  witnesses,  or  what  is  equivalent  thereto.     Ibid, 

8.  Newly  discovered  evidence  of  facts  known  to  defendant,  by  tes- 

mony  of  co-defendant,  who  was  not  sworn  on  trial,  though 
severance  was  had,  not  ground  of  new  trial.    Ibid 

9.  Judge  may  continue  trial  over  to  next  week,  if  nect;ssary  to 

complete  it,  although  the  following  Monday  be  the  time  set 
for  holding  court  in  another  county.  Presumption  is  that 
steps  were  taken  to  have  the  other  court  adjourn^.    Ibid, 

10.  Bee  geetce,  statements  by  deceased  as  to  how  he  received  injuries, 
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made  almost  immediately  after  their  receipt,  constitute  part  of. 
Burns  et  al.  vs.  State,  192. 

11.  Confessions  under  bodily  fear,  not  warrant  conviction.    Ibid, 

12.  Count  for  receiving  stolen  goods  may  be  joined  with  count  for 

simple  larceny.    Johnson  w.  State,  212. 

18.  Motion  to  commit  defendant  or  require  him  to  give  new  bail,  de- 
cision thereon  not  reviewable  at  instance  of  state.  State  m. 
Capers,  268. 

14.  Bigamist,  second  marriage  of  was  void,  and  does  not  render  woman 

incompetent  to  testify  against  him  on  criminal  triaL  Johnson 
vs.  State,  805. 

15.  Confessions,  statements  made  in  nature  of,  if  induced  by  hope  of 

benefit,  inadmissible.    Ibid. 

16.  Burglary  in  night,  that  witness  left  at  nine,  and  returned  at  six 

o'clock  next  morning,  on  3d  of  January,  sufficient  proof  as  to 
time.     Brown  vs.  State,  811. 

17.  That  on  next  night  defendant,  in  company  with  another,  offered 

for  sale  stolen  effects,  and  when  policeman  made  his  appear- 
ance, ran,  was  shot  at,  and  returned  fire,  sufficient  to  convict 
Ibid, 

18.  Charge,  in  substance,  that  whilst  a  mere  na^ed  possession  would 

not  authorize  conviction,  yet  above  facts  would,  not  error,  the 
entire  charge  not  having  been  sent  up.    Ibid. 

19.  Particulars  of  difficulty  between  himself  and  prosecutor,  witness 

for  defense  cannot  be  asked  on  cross-examination,  he  not  hav- 
ing denied  ill-feeling.    Putnam  vs.  State^  879. 

20.  Restrain  proceedings  in  criminal  matter,  equity  will  not.     PhU- 

lips  et  cU  vs.  Mayor,  ete.,  of  Stone  Mountain,  d80. 

21.  Concealed  weapons,  that  main-spring  of  pistnl  was  disabled,  not 

render  the  weapon  any  the  less  a  "pistol," under  Code,  §4527. 
Williams  vs.  State,  417. 

22.  Concealed  weapons,  that  prisoner  carried  pistol  openly  at  time  of 

arrest  on  another  charge,  and' for  some  days  previously,  not  in 
conflict  with  testimony  that  he  carried  it  concealed  a  short 
time  after  arrest.    Newsome  vs.  State,  481. 

23.  Forcible  entry,  public  force  of  state,  lawfully  exercised,  through 

affidavit  and  warrant,  cannot  be  means  of.  SeweU  vs.  State, 
496. 

24.  Verdict  for  minor  offense  included  in  that  charged,  errors  rela- 

ting to  higher  exclusively,  are  immaterial  on  motion  for  new 
trial.     Grumitey  vs.  State,  583. 

25.  Shooting  at  another  with  a  gun,  at  distance  of  twenty  steps,  is 

an  assault,  even  though  loaded  with  powder  only.    Ibid. 

26.  Indictment  might  have  been  bad  on  special  demurrer,  but  objec- 
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tions  are  not  such  as  to  be  good  in  arrest  of  judgment.  Ba$» 
tock  V8,  State,  085. 

27.  Blanks  being  left,  which  were  filled  by  solicitor  in  pencil,  but 

erased  by  order  of  court  after  jury  was  impanneled  but  be- 
fore evidence  was  submitted,  solicitor  stating  that  insertions 
were  made  simply  as  guides  to  himself,  objection  not  good  in 
arrest.     Ibid, 

28.  Murder  charged  in  causing  deceased  to  fall  or  leap  from  portico, 

error  to  inquire  of  counsel  whether  he  objected  to  jury's  ex- 
amining premises,  and  in  sending  them  to  scene  of  homicide. 
Ihid. 

29.  Indictment,  whether  or  not  counts  are  sufficient,  is  for  court 

and  not  for  jury.    Ibid, 

80.  Writ  of  error  does  not  lie  in  behalf  of  state  in  criminal  case. 

Johnson  et  al,  vs,  BUtU,  640.  See  Cranston  tut.  Mayor,  etc.,  of 
AugvMa,  572. 

81.  Judgment  arrested  at  special  term  when  case  was  tried;  in  vaca- 

tion, solictor  made  motion  to  annul  order  arresting,  return- 
able to  next  regular  term,  when  different  judge  sustained  mo- 
tion ;  proceeding  was  error.    SmaU  et  al.  tm  State,  641. 

CROSSBILL.    See  Egmty,  18,  20. 

DAMAGES 

1.  Trover  by  creditor  for  conversion  by  debtor  of  property  trans- 

ferred as  security,  of  greater  value  than  amount  due,  measure 
of  damages  is  amount  of  debt,  with  interest.  Clark  et  al,  ve. 
BeU,  eafr  147. 

2.  Mortgagee  under  foreclosed  mortgage,  entered  upon  land  under 

mistake  as  to  his  rights,  morgagor  could  only  recover  actual 
damages  for  trespass.    Ashley  vs.  Wilson,  297. 
8.  Ad  damnum  clause,  recovery  cannot  exceed  amount  charged  in. 
Ansley  vs,  Jordan,  482. 

DECLARATIONS.    See  Eoidenee  10,  15,  82,  88. 

DEEDS. 

1.  Parol  evidence  to  atttach  condition  to  deed,  inadmissible  in  ab- 

sence of  proper  pleadings.    Hawkins  vs.  Bevel,  262. 

2.  Bill  seeking  to  attach  such  condition,  which  does  not  set  out  deed, 

nor  otherwise  show  why  it  does  not  express  true  contract,  de- 
murrable. Ibid. 
8.  Bill  filed  by  one  who  holds  under  executor's  sale,  against  execu- 
tor and  others,  to  quiet  title,  alleging  that  order  for  sale  was 
never  recorded  but  lost,  and  ordinary  dead;  jury  found  sale 
regular  and  that  order  had  been  granted;  sufficient  in  suit  be- 
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tween  devisees  in  remainder  and  purchaser,  to  admit  execu- 
tor's deed  without  other  proof  as  to  order.  Wilkinaon,  guardian, 
et  al.  M.  TuggUf  executor,  881. 

4.  Devisees  in  remainder  were  represented  by  executor.    Ihid. 

5.  Wife's  consent  to  absolute  deed,  made  in  1876,  to  secure  payment 

of  money,  not  necessary  to  pass  legal  title,  whether  bond  for 
reconveyance  was  given  by  creditor  or  not.  BrasvoeU  m.  SiUmt, 
898. 

6.  Security,  deed  made  as.  by  consent  of  wife,  when  there  was  no 

law  against  usury,  not  void  as  title  on  account  of  usury.  Bal- 
lard vs.  Peoples*  Bank,  458. 

7.  Purchaser,  and  those  claiming  under  him,  charged  with  notice  of 

recitals  in  deed  constituting  link  in  chain  of  title.  Bosser  vs, 
Cheney  etal.,  AGS. 

8.  Consideration,  contract  being  executed,  will  only  be  scrutinized 

through  extrinsic  evidence  when  the  principles  of  justice  re- 
quire it.    Seu>ea  vs.  BoUand,  608. 

DISTRESS  WARRANT.    See  Landlord  and  Tenant,  1-6. 
DOCKETS.  See  PracHee  in  Superior  Court,  86-27. 
DOQS.    See  Muidoipal  Corporations,  6. 
DOWER.    See  Equity,  8;  Mortgage,  3,  7. 
DRUGGIST.    Seelbrte,  4. 

EASEMENT. 

1.  Purchaser  of  land  through  which  gas  company  had  run  its  pipes 
by  consent  of  former  owner,  whether  he  took  subject  to  ease- 
ment, depends  upon  notice  at  time  of  purchase,  or  notice  of 
facts  sufficient  to  put  reasonable  'man  on  inquiry.  Borne  Qas- 
Light  Co.  vs.  Meyerhardt,  287. 

EDUCATION.    ^ee^SchooU. 

EJECTMENT. 

1.  Lease  by  executor  to  defendant,  no  defense  to  action  on  demise 

of  executor,  where  it  does  not  cover  the  premises  in  dispute. 
Farrow  vs.  Patton,  ex'r,  et  al. .  75. 

2.  Death  of  minor  plaintiff  pending  ejectment,  action  does  not 

abate.     Q Byrne  etal.  vs  Feeley  et  a/.,  77. 

8.  L6gal  representative  should  have  been  made  a  party  in  her  stead 
when  she  died  testate.  Error  to  amend  by  adding  demises  in 
names  of  her  guardian  and  legal  representative.    Ibid. 
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4    Wife's  consent  to  absolute  deed,  made  in  1876,  to  secure  pay- 
ment ot  money,  not  necessary  to  pass  legal  title,  whether  bond 
for  reconveyance  was  given  by  creditor  or  not.    BrasieeU  va 
Suher,  896. 

9.  Debt  not  due,  fact  should  be  shown  in  defense  to  ejectment. 
Legal  title  was  in  creditor  from  delivery  of  deed,  and  right 
to  enter  was  consequent  thereon  unless  negatived  by  evidence. 
Ibid, 

6.  Amendable,  complaint  for  land  is  by  adding  abstract  of  title. 

Camp  V8,  Smith,  449. 

7.  Complaint  for  land,  plaintiff  may  declare  against  as  many  or 

as  few  as  he  pleases.  No  improper  joinder  or  non-joinder 
apparent  on  face  of  declaration,  question  as  to  who  should  or 
should  not  be  defendants  cannot  be  raised  by  demurrer.  Lewis 
et  al.  t».  AdamSf  559. 

EQUITY. 

1.  Distinct  issues  of  fact  submitted  to  jury  by  consent  of  counsel, 

not  error  though  made  at  instance  of  court  after  part  of  the 
evidence  had  been  introduced.    Brtnon  V9.  WaUers  et  ux,,  38. 

2.  Credit  omitted  in  framing  decree,  supreme  court  will  direct 

that  it  be  allowed.    Ibid, 

8.  Dower,  widow  seeking  to  have  set  apart  by  bill,  in  land  to 

which  deed  had  been  made,  alleging  that  conveyance  was  only 
security  for  money  loaned,  etc. ,  but  matting  no  offer  to  pay 
debt,  properly  dismissed.    Kinnebr&w  w.  McWhorter  etaJL,^, 

4.  Relief,  complainant  not  entitled  to  at  law  or  in  equity,  mo- 

tion to  dismiss  at  trial  term  is  in  order.  If  objection  is  to 
forwm,  demurrer  must  be  filed  at  first  term. .  Ibid, 

5.  Special  verdicts,  under  act  duthoriziog,  only  such  issues  need 

be  submitted  as,  together  with  facts  admitted  by  pleadings, 
will  bring  out  truth  of  case  fully  enough  to  sustain  decree. 
Bryan  w.  Osborne,  61. 

6.  Vendee  being  fully  acquainted  with  title  when  he  bought,  and 

having  acquired  prescriptive  title,  if  no  other,  must  pay  for 
land.    Ibid, 

7.  Jurisdiction,  equity;  basis  of,  except  in  regard  to  infants,  is 

property.  Therefore,  with  merely  honorary  offices  it  does  not 
interpose  by  injunction.    Hueeey  et  al.  «».  OeUlagher  «<  ol.,  86. 

8.  Mistake  in  settlement  of  partnership  business,  where  one  part- 

ner sells  to  other,  equity  not  correct  unless  moved  for  in  rea- 
sonable time.    SUadweU  etai.  vs,  Morris,  97. 

9.  Superior  court  of  county  where  some  of  the  defendants,  against 

whom  substantial  relief  is  prayed,  reside,  has  jurisdiction  of 
bill  to  set  aside  sale  of  stock  designated  by  Code  as  realty. 
Sagle  A  Phemx  Co,,  el  al.  vs.  West  et  al.,  120. 
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10.  Multifarious,  bill  by  heirs  against  different  representatives  of 

same  estate,  and  surety  upon  bonds  of  both,  who  had  also 
possessed  himself  of  the  assets  of  estate,  is  not.  AnsUn  et  d. 
iw.  BcUfard,  adnCr,  et  al,,  185. 

11.  Remedy  in  equity'  concurrent  and  more  complete  than  at  law. 

Ibid. 

12.  Surety  held  to  answer  in  county  of  residence  of  principal.    Ibid, 

18.  Objections,  under  oath,  to  consent  decree  being  entered,  are 
pleading,  not  evidence;  and  if  no  rule  nim  be  asked,  and  no  evi- 
dence be  introduced  to  sustain  objections,  decree  should  he 
entered.     Green,  guardian,  et  tU.  w.  Oreen,  141. 

14.  Parol  condition  sought  to  be  attached  to  deed,  bill  must  set 

out  deed,  or  otherwise  show  why  it  does  not  express  true  con- 
tract.   Hawkins  t».  Bevel,  262. 

15.  Sale  by  commissioner  or  master  is  always  subject  to  confirma- 

tion by  chancellor,  and  a  large  discretion  is  given  him  in  the 
premises.     Walters  vs.  Hargrove,  eom>,  et  al.,  267. 

16.  Decree  in  this  case  is  in  substantial  accord  with  verdict.    Borne 

Gas-Light  Co.  vs,  Meyerhardt,  287. 

17.  Act  of  1876,  allowing  questions  to  be  propounded  to  jury  and 

specific  answers  found,  is  confined  to  equity  cases.  Ih^fU  vs. 
DuBignon,  822. 

18.  Cross-bill  setting  up  that  judgment  attacked  was  valid,  and  al- 

leging that  property  had  been  sold  at  sheriff's  sale,  that  com- 
plainants had  purchased  the  same,  but  had  not  paid  the  money 
to  the  sheriff,  that  the  latter  and  his  securities  were  insolvent, 
with  prayer  that  complainants  be  decreed  to  pay  the  money  to 
be  applied  to  their  ft,  fa.,  contained  equity.  Jones,  Dnan- 
right  dt  Co.  vs.  Thacker  db  Co.  et.  al.,  829. 

19.  Fact  alleged  in  sworn  bill,  defendant  need  not  prove  it  aUunde. 

Ibid. 

20.  Dismissed  at  any  time,  bill  may  be,  but  cross-bill  is  not  carried 

with  it.    Ibid. 

21.  Executor's  sale,  bill  by  one  who  holds  under,  against  executor 

and  others,  to  quiet  title,  alleging  that  order  for  sale  was  never 
.recorded  but  lost,  and  ordinary  dead  ;  jury  found  sale  regular 
and  that  order  had  been  granted  ;  suflicient  in  suit  between 
devisees  in  remainder  and  purchaser,  to  admit  executor's  deed 
without  other  proof  as  to  order.  WHkineon,  guardian,  eioLvs. 
Tuggle,  executor,  881. 

22.  Devisees  in  remainder  were  represented  by  executor.    Ibid. 

28.  Facts  and  law  submitted  to  presiding  judge  on  final  hearing, 
decree  dismissing  bill  is  not  improper,  if  complainant  is  enti- 
tled to  no  relief  on  the  case  made.  Zom  ve.  WheaUey  d  O9.it 
al.,  487. 
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24.  Tenant  formed  partnership  secretly,  or  has  sold  his  goods  secret- 

ly, and  with  a  purpose,  known  to  the  partner  or  purchaser,  of 
defrauding  landlord  of  rent,  no  ground  of  equity  jurisdiction, 
it  not  being  alleged  that  the  partner  or  purchaser  is  insolvent, 
or  that  the  goods  will  not  be  forthcoming.  Boehm,  B&ndhdm 
d:  Co.  M.  Nelson,  441. 

25.  Corporation  ceased  business  for  ten  years,  no  officer  or  agent 

within  state,  and  all  the  stockholders  non-residents,  equity 
cannot  divest  it  of  title  to  its  franchises  and  real  estate  by  de- 
creeing a  sale  thereof  for  division  among  the  stockholders — 
certainly  not  unless  all  the  absent  stockholders  are  served. 
Croft,  exV,  et  cU.  vs,  Lumpkin  Ohes.  Mtn.  Co,,  465. 

26.  Multifarious,  bill  is  not  because  it  seeks  to  resist  two  executions 

between  the  same  parties,  where  both  are  levied  on  same  prop- 
erty, and  grounds  of  relief  are  indentical.  Clarif  dk  Whal*y  vs, 
Haines  eial.,  520. 

27.  Amendment,  new  parties  may  be  brought  in  by.    Ibid, 

28.  Equitable  assets  in  hands  of  stranger,  before  Judgment  creditor 

can  proceed  against,  it  must  appear  that  estate  is  otherwise 
insufficient,  not  simply  that  "no  property  can  now  be  found." 
Jones  et  <U,  m.  McLeod  et  al.,  602. 

99.  Administration  alleged,  some  reason  must  be  shown  why  payment 
cannot  be  had  by  resorting  to  the  administrator.    Ibid. 

90.  Creditor  may  call  to  account  one  who  has,  since  debtor's  death, 
taken  profits  of  land  conveyed  by  voluntary  deed  made  to  de- 
fraud creditors,  the  person  sought  to  be  charged  having  de- 
rived pretended  title  with  notice  of  fraud.    Ibid. 

31.  Personalty,  after  death  of  debtor,  taken  possession  of  by  stranger, 
and  on  death  of  latter,  taken  possession  of  by  his  executor,  who 
converted  same,  right  of  action  is  in  administrator  of  debtor, 
and  creditors  cannot  proceed  by  bill  against  second  wrong- 
doer, without  showing  some  good  reason  why  they  sue  instead 
of  administrator.    Ibid. 

82.  Complainants  having  previously  been  before  appropriate  tribu- 
nal, and  having  neglected  to  avail  themselves  of  the  appropri- 
ate occasion  and  means  to  bring  in  the  fund  which  they  now 
seek  to  reach,  after  whole  subject  matter  of  trust  has  been 
closed  under  direction  and  superintendence  of  court  of  equity 
that  had  jurisdiction,  demurrer  properly  sustained.  Branch, 
Sons  A  Co.  fw.  Knapp  et  al.,  614. 

88.  Answer  of  one  defendant  contradicting  that  of  another,  not  nec- 
essarily produce  an  equilibrium,  so  as  to  make  case  turn  on 
.   extrinsic  evidence  alone.     Coiesbury  vs.  Dart  et  al.,  620. 

84.  Specific  performance,  jury  having  found  for  complainant,  error 
to  decree  that  defendant  should  pay  for  making  and  recording 
deed,  and  in  default  of  compliance  that  he  be  attached.  Bboss 
ffs.  Cooper,  626. 
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85.  Discovery  waived,  but  complainant  introdaces  admissions  in  an- 
swer; all  parts  thereof  in  respect  to  subject  matter  of  admis- 
sions should  go  to  jury,  though  corrective  statements  be  con- 
tained in  an  amendment,  and  the  admissions  in  the  original. 
Amutrangt  4idm*r,  etai.,  u.  Leun»,  680. 

ESTATES.     See  Tenaru^  in  Oomman;  WUU,  1,  4. 

ESTOPPEL. 

1.  Homestead,  vendors  of  not  estopped  from  suing  for  by  having 
made  written  title  to  purchaser,  although  no  fraud  be  alleged. 
Brown  vs.  WoU^^n  et  ux,,  23. 

2.  Administrator  who  has  once  sold  remainder  interest  after  dower 
to  widow,  and  stated  to  purchaser  from  her  of  fee,  that  he  had 
means  in  his  hands  going  to  her  from  the  estate  sufficient  to 
cover  purchase  money  due  by  her,  thus  inducing  him  to  buy, 
estopped  from  again  selling.  -Allen,  admW,  vs.  Morgan  et  cU., 
107. 

8.  Becitals  in  mortgage,  mortgagor  estopped  from  denying.    Neal 
f     etai.  vs.  Perkerson,  sheriff,  et  al.,  346. 

4.  Acts  claimed  to  operate  as  an  estoppel  must  be  shown  by  the 
party  relying  on  them  to  have  influenced  him  to  his  dami^, 
otherwise  they  are  explainable.    Sims  vs.  Dorsey,  488. 

5b  Heirs  of  tenant  cannot  dispute  title  of  landlord.  What  will  estop 
him  will  estop  them.    Lewis  et  al.  w.  Adams,  559. 

6.  Legatee,  through  ignorance  or  mistake,  consents  to  be  excluded 

from  fund  about  to  be  distributed  by  executrix,  latter  will  be 
free  from  liability  for  money  thus  paid  out.  Babun  v».  Mabun, 
eaoeewtrix,  647. 

7.  Husband  paid  wife's  money  on  his  own  debt  for  land,  and  then 

conveyed  same  to  her,  leaving  half  of  the  purchase  money  un- 
paid, be  having  only  bond  for  title,  she  is  not  estopped  by  ac- 
cepting deed  from  suing  vendor  for  money.  ChappeU  vs.  Boyd, 
66d. 

8.  Mortgagor  cannot  deny  that  he  had  interest  at  date  of  mortgage. 

ButUve  vs.  Jones  et  al.,  676. 

ESTRAY8, 

1.  Appraisement  by  others  than  freeholders  and  sale,  person  caus- 
ing, liable  to  penalty  prescribed  in  Code,  §1436.  Wdlh^vs. 
ColUer,  341. 

EVIDENCE. 

1.  Pleadings,  introduction  of  evidence  not  authorized  by,  not  per- 
mitted.   Brown  vs.  Aifriend,  12. 
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2.  Entry  in  book  of  banker  or  merchant  at  time  of  transaction,  and 
in  presence  of  parties,  is  part  of  tbe  res  gestm,  and  the  book  is 
admissible  to  show  it,  and  to  corroborate  the  memory  of  wit- 
nesses.   jRenere  w,  Bmoeli  A  Murphy,  30. 

8.  Possession  under  purchase  from  defendant  in  fi,  fa,,  whether 
land  discharged  from  lien  of  judgment,  does  not  turn  upon 
nature  of  defendant's  title;  hence,  that  he  had  taken  home- 
stead before  sale  was  properly  excluded.   Taylor  ««.  Morgan,  46. 

4.  Action  against  municipal  corporation  for  injuries  resulting  from 

falling  into  cellar  through  door  on  sidewalk,  evidence  that 
children  had  upon  different  occasions  previously  fallen  into 
such  openings,  was  admissible.     OUy  cf  A'oguBtau,  Hafers^  48. 

5.  Issue  whether  mortgage  had  been  settled  by  giving  new  notes, 

not  competent  to  a9k  maker  generally  if  new  notes  were  not 
givea  in  settlement  of  a  former  indebtedness.  Daviivs.  Dunn, 
128. 

6.  Question  whether  sale  by  defendant  in^.  fa,  to  son,  principally 

on  credit,  was  Ixma  flde  or  not,  evidence  of  knowledge  on  part 
of  purchaser  derived  from  conversation  with  vendor,  th|i  lat- 
ter had  not  fully  paid  for  land,  admissible.  l\Mdin  et  of  vs. 
Crawford  et  al,,  ex'rs,  138. 

7.  Fraud,  matters  of,  much  latitude  allowed  in  introducing  evi- 

dence; therefore,  where  guardian  was  charged  with  fraud  in 
procuring  another  to  take  his  place,  that  he  acted  with  full 
knowledge  of  family,  including  mother  of  minor  wards,  ad- 
missible.    Manning  w.  Manning,  guardian,  et  aX.,  187. 

8.  Widow  suing  for  homicide  of  husband,  fact  that  she  worked  in- 

field for  livelihood  after  his  death,  inadifiissibel.  Centred  BaH- 
road  M.  Moore,  151. 

9.  Inquest,  that  jury  of,  found  verdict,  equally  inadmissible.    Ibid. 

10«  Bes  gesta  statements  made  by  deceased  as  to  how  he  received 
injuries  almost  Immediately  after  receipt,  constitute  part  of. 
Bums  et  al.  vs.  State,  193. 

n.  Attesting  witness  must  be  produced  to  prove  the  execution  of 
written  contract  touching  sale  of  land.    Bams  vs.  Alston,  325. 

13.  Receipt  containing  contract  on  which  issue  in  case  depends,  is 

the  best  evidence,  and  must  be  produced.    Bnd. 

18.  If  in  possession  of  defendant  or  his  counsel  and  not  produced, 
counsel  for  plaintiff  may  call  attention  of  jury  to  fact  as  sus- 
picious circumstance,  unless  court  had  ruled  that  it  need  not 
be  produced.    Ibid. 

14.  Stock  subscription,  suit  on,  one  of  the  conditions  being  that  a 

certain  amount  should  be  subscribed  before  the  contract  was 
binding,  and  the  amount  of  subscriptions  was  in  issue,  no  error 
in  admitting  original  subscription  book  shown  to  have  been 
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made  up  by  copying  from  lists  which  were  carried  around  to 
solicit  subscriptions,  and  to  have  been  a:;cepted  and  used  by 
the  directors.    Hayden  m.  Atlanta  Cotton  Factory,  238. 

15.  Declarations  by  stockholder  that  he  never  intended  to  pay  for 

the  stock  taken  by  him,  but  took  it  to  make  up  the  requisite 
amount,  inadmissible  to  show  fraud,  in  suit  by  corporation  on 
contract  of  another  stockholder.    Ibid, 

16.  Feeling  of  witness  towards  party  may  be  shown,  but   cause 

thereof  inadmissible.     Conyers  vs.  Field,  258. 

17.  Parol  evidence  to  attach  condition  to  deed,  inadmissible  in  ab- 

sence of  proper  pleadings.     Hawkins  ts.  Bevel,  262. 

18.  Plea  that  due-bill  was  given  for  merchandise  sold  by  weights 

and  metisures,  and  that  latter  had  not  been  tested  as  required 
by  law,  onus  on  defendant  to  establish  absence  of  proper  test- 
ing    PaUUo  vs.  Smith  d  CUfford,  265. 

19.  Homestead  papers  admissible  for  purpose  of  showing  any  ad- 

missions made  therein  against  the  interest  of  person  who  pre- 
pared them.    HunUngtan  vs.  Chiskolm,  270. 

20.  Fraud  in  procuring  signature  of  defendant  to  note,  on  issue  of, 

evidence  of  like  fraud  in  procuring  another  note  from  difier- 
ent  party,  inadmissible.    Smith  vs.  Adair  A  Bros.,  281. 

21.  Damages  for  driving  off  tenants,  rent  being  payable  in  cotton, 

evidence  of  value  thereof  at  time  it  was  to  be  delivered,  ad- 
missible.   Ashley  vs.  Wilson,  297. 

22.  Debtor  since  deceased,  gave  to  creditor  an  absolute  deed,  but 

remained  in  possession ;  in  contest  between  other  creditors 
and  widow  claiming  dower  and  years'  support,  parol  evi- 
dence admissible  to  show  that  conveyance  was  only  intended 
to  operate  as  mortgage.  Garter,  e£z,  et  al.  vs.  HaUahan  et  oL, 
814. 

28.  Compromise,  written  offer  to,  inadmissible.     Titfts  vs.  DuBtg- 
non,  822. 

24.  Husband  and  wife,  in  running  down  fraud  between;  insolven- 

cy of  husband  at  time  of  death,  some  four  years  after  making 
voluntary  conveyance,  not  irrelevant.    King  vs.  Poole,  378. 

25.  Bill  filed  by  one  who  holds  under  executor's  sale,  against  execu- 

tor and  others  to  quiet  title,  alleging  that  order  for  sale  was 
never  recorded  but  lost;  jury  found  sale  regular  and  that  or- 
der had  been  granted ;  sufficient  in  suit  between  devisees  in 
remainder  and  purchaser,  to  admit  executor's  deed  without 
other  proof  as  to  order.  WUkinson,  guardian,  el  al.  vs.  Toggle, 
ex'r,  881. 

26.  Exclusion  of  testimony  in  low  tone,  request  should  be  at  once 

made  that  ruling  be  repeated  more  distinctly.  Wheatley  d 
Co.  vs.  West,  401. 
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88.  Jurisdiction  of  state,  witness  beyond,  sufficient  cause  for  not 
producing  him.  Evidence  as  to  what  he  swore  on  former  trial 
admissible.    Eagle  dk  Phenix  Man.  Co.  m   WeUh,  444. 

29.  Erroneously  excluded,  where  evidence  without  which  the  plain- 
tiff could  not  possibly  recover,  has  been  ;  failure  to  go  on  and 
prove  other  essential  facts,  not  cure  error  and  sanctify  judg- 
ment of  non-suit.     MiJder  et  al,  tw.  Speight,  460. 

80.  Consideration  for  increased  rate  of  interest  not  expressed  in 

written  promise,  provable  aliunde.  Subsequent  admission  in 
writing,  signed  by  debtor,  competent.     Taylarw.  Thomas,  472. 

81.  Hearsay  evidence  inadmissible.    ParroU  A  Bro,  vs.  Johnson,  475. 

82.  Objection  to  matter  of  testimony  and  not  to  mpidium,  competency 

of  medium  is  not  in  question.    Pearson  of.  Forsyth,  adm'r,  587. 

88.  Conveyance  attacked  as  voluntary  or  fraudulent,  declarations  of 
grantor  contained  in  memorandum  by  scrivener  made  on  day 
before  execution,  admissible,  though  claimant  was  not  present 
nor  grantor  in  possession.    Ilnd. 

84.  Declarations  by  ancestor  against  title  in  evidence  against  heirs, 

not  render  admissible  other  declarations  in  support  of  title. 
Lewis  et.  al.  vs.  Adams,  559. 

85.  Errors  in  admitting  or  rejecting  evidence  regarded  as  immaterial 

where  verdict  is  undoubtedly  right.    Ibid. 

86.  Force  and  effect  of  evidence,  not  affected  by  the  side  which  pro- 

duces it.  Facts  favorable  to  defendant  developed  by  the 
plaintiff*s  testimony.  Just  as  strong  as  if  put  in  evidence  by 
defendant.    Kenney  vs.  Cent.  R.  B. ,  590. 

87.  Answer  of  one  defendant  to  bill  contradicting  that  of  another, 

not  necessarily  produce  an  equilibrium,  so  as  to  make  case 
turn  on  extrinsic  evidence  alone.  Colesbury  vs.  Dart  et  al., 
620. 

88.  Sweeping  objection  to  entire  deposition  on  ground  of  incompe- 

tency of  witness,  properly  overruled  vhere  witness  was  com- 
petent as  to  some  of  the  answers.  Fletcher  et  al.,  exWs,  vs. 
Collier ^  gttardian,  etal.,  658. 

89.  Dismissal  of  suit,  primary  evidence  thereof  is  entry  on  proper 

docket  or  on  minutes  of  court.  Armstrong,  adm*r,  et  al  vs. 
Lewis,  680. 

40.  Corrected,  docket  or  minutes  may  be  by  direct  proceeding  for 

that  purpose,  but  cannot  be  attacked  collaterally.    Ibid. 

41.  Discovery  waived,  but  complainant  introduces  admissions  in  an- 

swer; all  parts  thereof  in  respect  to  subject  matter  of  admis- 
sions should  go  to  Jury,  though  corrective  statements  be  con- 
tained in  an  amendment,  and  the  admissions  in  the  original. 
Ibid. 
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EXECUTIONS.    See  Levy  and  Sale. 
FEES.    See  Attorney  and  Client,  2. 
FERTILIZERS.    See  8aie%,  7-9. 

FORTHCOMING  BOND     See  Surety  and  Indaner,  4 

FRAUDULENT  CONVEYANCE. 

1.  Question  whether  sale  \xs  defendant  in  ^  ^.  to  son,  principally 

on  credit,  was  bona  fide  or  not,  evidence  of  knowledge  on  part 
of  purchaser  derived  from  conversation  with  vendor,  that  lat* 
ter  had  not  fully  paid  for  land,  admissible.  TumUn  it  al.  m. 
Cratoford  etal.,  ea^rs,  128. 

2.  Knowledge  of  this  fact  in  each  holder  of  property  down  to  claim- 

ants was  material,    find. 

8.  Set  aside  at  instance  of  creditors,  fraudulent  conveyance  will  be; 
but  not  at  instance  of  party.     Tufla  m.  DuBignan,  822. 

4.  Vendor  making  fraudulent  conveyance,  who  leases  from  vendee, 

on  proceeding  to  eject  by  latter,  cannot  set  up  fraud  as  inval- 
idating landlord 's  title.    Ibid. 

5.  Insolvency  of  husband  at  time  of  death,  some  four  years  after 

making  voluntary  conveyance  to  wife,  not  irrelevant.  King 
vs,  Pode,  878. 

6.  Declarations  of  grantor  contained  in  memorandum  by  scrivener, 

made  on  day  before  execution  of  deed,  admissible,  though 
claimant  was  not  present  nor  grantor  in  possession.  Pearwn 
M.  Forsyik^  admW,  587. 

7.  Creditor  seeking  to  set  aside  deed  of  trust  on  ground  that  as  to 

him  it  is  fraudulent  and  void,  may  proceed  against  fraudulent 
trustee,  who  is  holder  of  legal  estate,  without  Joining  OMlut  que 
trust     Thicker  iw.  Zimmerman  et  ai.,  699. 

8.  Creditor  of  decedent  may  call  to  account  in  equity  one  who  has, 

since  debtor's  death,  taken  profits  of  land  conveyed  by  volun- 
tary deed  to  defraud  creditors,  person  sought  to  be  charged 
having  derived  pretended  title  with  notice  of  fraud.  Jone9  et 
al,  M.  MeCleod  <<  al„  602. 

9.  Deed  to  defendant  as  trustee  for  wife,  where  he  paid  all  the  pur- 

chase money,  is  fraudulent  and  void  as  to  judgment  creditor. 
Brawn  v»,  Houeer,  629. 

GARNISHMENT. 

1.  Interest,  garnishee  under  void  prooesa  not  relieved  from  paying, 
especially  where  it  does  not  appear  that  money  had  been  set 
apart  to  answer  summons,  or  was  not  used  in  his  business. 
Hawkim  w.  Geo.  Nat.  Bank.\  106. 
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2.  Six  cases  on  small  notes  pending  in  justice  court;  in  order  to 
have  garnishment  there  must  be  an  affidavit  and  bond  in  each 
case.    Bich  d  Co.  t».  Kmr  db  Co.,  870. 

8.  Answer  one  proceeding  for  all  the  cases,  garnishee  need  not,  and 
may  take  advantage  of  defect  by  illegality.    Ibid. 

4.  Plaintiff  in  garnishment  flies  bill  and  has  himself  appointed  re- 
ceiver of  fund,  on  condition  of  giving  bond  to  account  accord- 
ing to  result  of  garnishment  case,  and  then  dismisses  garnish- 
ment, court  may,  on  or  after  final  decree,  compel  him  by  order 
to  surrender  fund.   Zom  vs,  WheaUey  db  Go.  etal.,  487. 

6.  Basis  of  garnishment,  suit  pending  in,  or  judgment  rendered  by 
superior  court,  proceeding  returnable  to  justice  court  void. 
Burden,  J.  P.,  m.  BeU,  545. 

GUARANTY.    See  Surtiy  and  Indorser,  1. 

GUARDIAN  AND  WARD. 

1.  Fraitd  charged  in  procurement  by  guardian  of  another  to  take 

his  place;  that  he  acted  with  full  knowledge  of  family,  in* 
eluding  mother  of  minor  wards,  admissible.  Manmng  v». 
Manning,  guardian,  et  al.,  137. 

2.  Discharge  himself  by  turning  over  to  successor  debts  due  to  him- 

self individually  from  that  successor,  guardian  cannot;  he  must 
turn  over  the  effects  of  the  wards,  or  money  in  lieu  thereof,  or 
solvent  notes,  etc.    Ibid. 

8.  Refusal  to  have  settlement  and  afterwards  putting  ward  off  for 
several  years,  saying  that  "  he  had  the  matter  fixed,"  not  con- 
stitute such  fraud  as  to  take  case  out  of  statute  of  limitations 
of  1889.    JonM  M.  8tfriManfid,  gtutrdian,  856. 

4  Approval  of  returns  by  ordinary,  which  show  that  more  than  in- 
come has  been  expended,  gives  consent  to  expenditure.  Cook 
vi,  Baineg,  guardian,  452. 

6.  Time  not  required  in  beginning  of  trust  to  collect  assets,  etc., 
guardian  having  been  appointed  while  act  of  1847  was  in  force 
without  the  modification  wrought  by  act  of  1866,  he  was  not 
entitled  to  exemption  from  interest  during  first  year  after  qual. 
ification.  McOuUough  ei  al,  guardians,' et  ai.  v$.  Johnson,  ordi- 
nary,  554^ 

6.  Qualification  in  1860,  guardian  not  affected  by  temporary  legis- 
lation on  subject  of  compound  interest,  which  took  place 
pending  war,  inasmuch  as  first  six  years  of  term  had  not  ex- 
pired when  that  legislation  ceased  to  operate.    Ibid, 

HOMESTEAD. 

1.  Estopped  from  suing  for  homestead,  vendors  are  not  by  haying 
44 
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made  written  title  to  parcbaser,  altliough  no  fraud  be  alleged. 
Brown  m.  Waiten  et  tic,  23. 

2.  Possession  for  four  years  under  purchase  from  defendant  in  Jl,  fa. , 
whether  it  discharges  from  lien  of  judgment,  does  not  turn 
upon  nature  of  defendant's  title;  therefore,  that  defendant  had 
taken  homestead  in  land  before  sale,  was  properly  excluded. 
Taylor  vi.  Morgan,  46. 

8»  Application  should  show  out  of  whose  property  homestead 
is  to  be  set  apart;  and  if  made  by  wife,  who.  her  husband  is, 
and  whether  homestead  is  to  be  carved  out  of  her  or  his  prop- 
erty.   Jone$  fw.  Crumley,  105. 

4.  Reversionary  interest  of  person  from  whose  property  homestead 

was  set  apart,  not  subject  to  levy  and  sale.  JoBy  w.  Lofton, 
154. 

5.  Mortgage  in  1876  of  two  mules  by  husband,  containing  waiver 

of  exemption,  wife  cannot  subsequently  have  same  set  apart 
under  §2040  of  Code.     Flanders  dSonti.  WeiU,  195. 

6.  Judgment  on  note  given  in  1869  in  renewal  and  in  lleii  of  former 

note  of  greater  amount,  dated  in  1862,  not  superior  to  home- 
stead under  constitution  of  1868,  neither  note  having  been 
given  for  the  purchase  money  of  the  land.  Smith  etal.  m.  ifer- 
ritt,  208. 

7.  Receiver  appointed  to  invest  fund  in  homestead  purchases  prop- 

erty for  larger  amount  than  he  has  money,  husband  and  wife 
giving  note  and  mortgage  for  surplus,  illegality  to  execution 
based  on  foreclosure  properly  dismissed.  Johnson  m.  PouUam, 
i»*.,  204. 

8.  Supplemented  by  homestead  of  realty,  exemption  of  personalty 

could  be  under  constitution  of  1868.  BekoU  A  Abererombie  vt. 
Beeves,  214. 

9.  Application  of  wife  after  bankruptcy  of  husband,  too  late,  for 

title  has  then  passed  out  of  latter.  JSmUh  w.  Bob&rU,  adm'r, 
etal.,2l2». 

10.  Papers  to  obtain  homestead  admissible  for  puriKise  of  showing 

any  admissions  made  therein  against  interest  of  person  who 
prepared  them.    Huntinffion  «f .  Gkuheim,  270. 

11.  Covenant  "  that  no  other  incumbrance  shall  be  hereafter  added 

to  those  above  enumerated  upon  said  property^  until  the  debt 
to  secure  which  this  mortgage  is  given,  has  been  fully  paid  oif 
and  discharged,"  does  not  waive  right  to  homestead.  J^eai  et 
al.  vs.  Perkereon,  sheriff,  et  oL,  845. 

12.  Assignee  of  wife's  mortgage,  reciting  that  it  is  to  secure  the  pay- 

ment of  a  part  of  the  purchase  money  which  belonged  to  her 
separate  estate,  can  subject  homestead.    Ibid, 

18.  Husband  estopped  from  denying  recital  In  mortgage.    IbUL 
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14.  Proceedings  pending  in  superior  court  are  amendable  at  Febru- 

ary term,  1878,  though  commenced  before  the  ordinary  as  early 
as  1875.  Bum9  vs.  Chandler,  385. 

15.  Omission  of  surveyor  to  make  affidavit  to  correctness  of  plat  and 

value  of  premises,  supplied  by  amendment.     lind, 

16.  Date  of  contract,  not  of  breach,  is  the  material  matter  in  con- 

test with  homestead  right.  Judgment  resting  on  warranty 
older  than  constitution  of  1808,  will  prevail  over  homestead 
right  under  that  constitution,  though  eviction  took  place  long 
after  its  adoption;    Drinkwater  m.  Moreman,  895. 

17.  Warrantee  adjudicated  a  bankrupt  and  land  set  apart  by  assignee 

as  exempt,  his  right  to  avail  himself  of  warranty,  upon  subse- 
quent eviction,  is  unaffected.    Ibid, 

18.  Wife,  pending  application  by,  for  homestead  in  land  which  she 

owned  at  time  of  marriage,  husband  conveyed  to  her  with 
power  of  disposition  by  will,  conveyance  being  made  in  ac- 
cordance with  parol  ante-nuptial  agreement,  ordinary's  ap- 
proval did  not  operate  to  invest  husband  with  any  interest 
which  would  survive  wife  and  postpone  entry  of  her  devisee. 
Camp  v».  Smith,  449. 

19.  Wife's  devisee  took  title,  and  nothing  passed  to  the  children  of 

either  consort  by  a  prior  marriage,  under  §3034  of  Code.   Ibid, 

80.  Curative  provision  in  constitution  of  1877,  in  relation  to  sale  of 
homesteads,  not  applicable  to  sale  not  approved  by  ordinary. 
Basser  tw  Cheiieyet  al.,  468. 

21.  Constitution  of  1868,  after  homestead  system  of,  was  established, 
debtor,  as  to  subsequent  contracts,  could  avail  himself  of  prior 
statutory  exemptions  or  of  constitutional  homestead,  but  not 
of  both.  Latter  did  not  abrogate  former.  Connaliff  vs,  Hard- 
leiek,  501. 

23.  Wife  having,  after  debtor's  refusal  to  apply,  secured  statutory 

exemptions,  his  assent  presumed.    Ibid. 

83.  Notice  or  publication  of  claim  of  statutory  exemptions,  survey, 
plat,  and  allegation  of  insolvency  of  debtor,  unnecessary  in 
January,  1876.    Ibid. 

24.  Exempted  land  not  liable  for  money  expended,  before  any  right 

of  exemption  was  asserted,  in  paying  for  improvements  and 
work  and  labor  done.     Ibid. 

85.  Wife  has  sufficient  interest  to  interpose  claim  in  her  own  name. 
Ibid. 

26.  Supplemental  homestead  is  addition  of  more  property  of  like 
kini  to  that  secured  by  previous  assertion  of  right.  Home- 
stead of  realty  is  not  supplemental  to  exemption  of  personalty 
previously  obtained.     Dickinson  et  oL  vs.  Haralson,  I'ee.,  026. 
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HUSBAND  AND  WIFE. 

1.  Debtor  of  husband  who  owes  his  wife,  by  substitution  becomes 

debtor  of  latter  by  giving  notes,  he  cannot  defeat  recovery 
thereon  by  alleging  fraud  or  mistake  in  which  wife  did  not  par- 
ticipate.    SieadwdL  el  ai,  vs.  Morris,  07. 

2.  Transactions  between  husband  and  wife,  so  far  as  third  persons 

are  concerned,  closely  scrutinized.  Hawkins  et  cU.,  ex'rs,  w. 
Taylor  etal,,  171. 

8.  Married  woman,  in  1872,  had  power  to  mortgage  separate  estate 
just  aafen^e  sole,  unless  restrained  by  deed  of  trust,  lyt  db  Oo  • 
vs.  Mayoetal.,  246. 

4.  Joint  residence  of  husband  and  wife  on  realty,  not  notice  of  any 

claim  of  interest  in  it  by  latter.  Neal  et  cU.  vs,  Pierkerson,  sher- 
iff, era^,345. 

5.  Fraud  between[husband  and  wife,  in  running  down;  insolvency 

of  former  at  time  of  death,  some  four  years  after  making  vol- 
untary conveyance,  not  irrelevant.    King  vs,  PooU,  373. 

6.  Absolute  deed,  made  in  1875,  to  secure  the  payment  of  money, 

wife's  consent  not  necessary  to  pass  legal  title,  whether  bond 
for  reconveyance  was  given  by  creditor  or  not.  BrattoeU  m. 
Suber.  898. 

7.  Judgments  against  married  women  are  no  less  conclusive  than 

judgments  against  other  suitors.  If  note  be  given  as  security 
for  debt  of  husband,  defense  should  be  set  up  before  judgment. 
Mcuihbum  vs.  Oouffe,  512. 

8.  Deed  given  by  wife  to  secure  money  borrowed  to  satisfy  such 

judgment,  conveys  title,  and  recovery  had  in  ejectment  not- 
withstanding notice  to  lender  that  note,  which  was  basis  of 
judgment,  was  given  to  secure  debt  of  husband.    Ihid, 

9.  Creditor  of  husband,  action  by  wife  against  for  her  money  paid 

to  him  by  husband,  latter  need  not  be  made  party  defendant. 
CluippeU  vs.  Boyd,  662. 

10.  Purchase  of  land  by  husband,  taking  bond  for  title,  and  giving 

notes  therefor;  payment  of  such  notes  with  money  of  wife  is 
not  a  legal  investment  of  same.    I  bid, 

11.  Payment  of  one  note  with  wife's  money,  leaving  other  unpaid, 

and  conveyance  of  land  by  husband  to  wife,  he  having  but  a 
bond,  she  is  not  estopped  by  accepting  deed  from  suing  ven- 
dor for  money.    Ibid, 

12.  Claim  by  wife  to  land,  with  verdict  and  judgment  against  her, 

not  bar  suit  against  creditor  for  money.    Ibid, 

18.  Ratify  application  of  money  to  husband's  debt,  wife  has  no 
power  to,  even  on  compensation  being  made  to  her  in  prop- 
erty, without  approval  of  court.  Ibid,  Windsor  eial.  vs.  BaU, 
«rV,  671. 
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14.  Approyal,  prior  to,  property  conveyed  as  compensation  is  not 

property  of  wife  absolutely,  and  unless  she  derived  income 
from  same,  or  had  use  thereof  to  exclusion  of  husband,  she  is 
not  chargeable  with  rents  or  profits.  Buch  title  in  her  is  pro- 
visional only.    Ibid. 

15.  Creditor,  if  he  has  any  claim  upon  wife  for  profits  of  property 

thus  conveyed  to  her,  it  is  only  by  way  of  subrogation  to  the 
husband's  rights,  and  husband  must  be  a  party.    Ibid. 

16.  Bequest  to  daughter,  in  1856,  of  residue  of  estate  to  her  own 

proper  use  and  benefit,  free  from  disposition  of  husband,  etc., 
create  separate  estate      Windsor  et  al.  V8.  BeU,  exW,  671. 

17.  Husband,  who  married  her  In  November,  1866,  had  no  right  to 

settle  with  executor  and  receipt  for  legacy.     Ibid. 

18.  Declaration  for  wife's  legacy  being  in  name  of  husband  and 

wife,  competent  to  amend  by  making  suit  proceed  for  use  of 
wife.    Ibid. 

ILLEGALITY. 

1.  Receiver  appointed  to  Invest  funds  raised  from  sale  of  house  and 

lot  valued  and  sold  for  more  than  $3.(KX).00,  purchased  another 
house  and  lot  for  $9,500.00,  a* id  husband  and  wife  gave  note  for 
balance  over  fund  paid  by  receiver,  and  secured  it  by  mort- 
gage on  the  property  bought,  recognizing  the  debt  as  purchase 
money  in  the  mortgage,  illegality  to  execution  based  on- fore- 
closure of  mortgage,  properly  dismissed.  Johnnon  «8.  Poid- 
lain,  dr.,  204. 

2.  Qamishment,  one  affidavit  and  bond  made  for  six  cases  pending 

in  justice  court,  garnishee  need  not  answer,  and  may  take  ad- 
vantage of  defect  by  illegality..  Bieh  d  Co.  ea.  Kiser  dh  Co., 
870. 

3.  Discharge  in  bankruptcy  pending  suit  in  state  court,  commenced 

before  proceedings  in  bankruptcy,  is  matter  for  plea.  It  can- 
n'^t  be  set  up  by  illegality  attacking  judgment.  Finney  vs. 
Mayer  dt  Co.,  500. 

4.  Judgment  void,  illegality  setting  up  facts  showing  refused,  in- 

junction may  be  invoked.  Clary  db  WfuUey  w.  Haines  et  al. , 
520. 

6.  Prior  affidavit  by  another  defendant  whose  property  was  not 
under  seizure,  and  adverse  judgment  thereon,  not  bar  co-de- 
fendant from  using  like  remedy  after  levy  upon  his  property. 
Ibid. 

6.  Bail  trover,  surety  can  no  more  go  behind  judgment  by  illegality 
than  can  principal.    Jackson  et  al.  vs.  Quilmartin  &  Co.,  544. 

IMPROVEMENTS.    Bee  Lien,  7-9. 
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IJSDICTMENT.    Bee  Criminal  Law,  11,  26,  27,  29. 
INDORSEMENT.    See  Surety  and  Indorm-. 

INJUNCTION  AND  RECEIVER. 

1.  Judgment  attacked  as  invalid  because  not  signed  by  court,  can- 

not be  a  cloud  upon  the  title  of  one  holding  under  voluntary 
conveyance  of  prior  date,  so  as  to  authorize  injunction.  Jone$ 
vs.  Word,  trustee,  26. 

2.  Judgment  should  not  be  enjoined  merely  because  court  is  soon 

to  meet  and  case  can  then  be  tried  on  merits,  and  no  great 
harm  can  be  done  plaintiff  in  fi.  fa.    Ibid, 

8.  Claim,  remedy  by,  complete  in  this  case.    Ibid, 

4.  OflQcers  of  temperance  society,  contest  between  as  to  validity  of 

election,  equity  not  interfere  by  injunction.  Remedy  is  by 
quo  tcarranto.    Husaey  et  al.  vs.  OaUagher  et  al.,  86. 

5.  Terms  upon  which  injunction  is  granted  are  discretionary  with 

chancellor,  and  discretion  will  not  be  interfered  with  unless 
manifestly  abused.    Phillips  vs.  Davis  et  al.,  159. 

6.  Actual  notice  of  order  requiring  delivery  to  receiver,  sufficient 

to  lender  party  disobeying  in  contempt.  Lewis  ns,  tiingleion. 
Hunt  A  Co.  et  al.,  164. 

7.  Land  sold  and  mortgage  executed  to  secure  purchase  money; 

vendee  again  sold  and  his  vendee  issued  bonds  secured  by  sec- 
ond mortgage,  which  expressly  stated  that  it  was  made  sub- 
ject to  the  first  for  the  unpaid  purchase  money,  injunction 
will  not  issue  at  instance  of  bond-holders,  to  restrain  collec- 
tion, on  foreclosure  of  first  mortgage,  of  an  amount  equal  to 
the  usury  paid  by  the  two  vendees.  Citizens*  Bank  et  al.  vs. 
Cook  etal.,  177. 

8.  What  second  purchaser  paid  fcnr  property  not  being  made  to  ap- 

pear, presumption  is  that  entire  debt  to  first  vendor,  including 
U8ur3%  was  deducted  from  price  agreed  upon  at  second  sale. 
Bond-holders  having  taken  lien  with  aotice,  could  stand  in  no 
better  position.    Ibid, 

9.  Executions  enjoined  to  give  complainant  time  to  obtain  home- 

stead.   Eekols  d  Abercrombie  vs.  Beeves^  214. 

10.  Mortgagors  cannot  enjoin  mortgage  ^./o.  upon  grounds  which 

could  have  been  set  up  in  defetise  to  foreclosure.  Board  <f 
Education  et  al,  vs.  Franklin  et  al,  808. 

11.  Criminal  matter,  equity  will  not  restrain  proceedings  in.    PkU- 

Ups  et  al.  vs.  Mayor,  eie.^  of  Stone  Mountain,  886. 

12.  Garnishment,  plaintiff  in  has  himself  appointed  receiver  of  fund 

on  condition  of  giving  bond  to  account  according  to  result  of 
garnishment  case,  and  then  dismisses  garnishment,  court  may, 
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on  or  after  decree  dismissing  bill,  compel  him  by  rule  to  sur- 
render fund.    Zom  im:  WheaUey  d  Ga.  etal.,  487. 

18.  Illegality  showing  judgment  void  refused,  injunction  may  be 
invoked.     Clary  A  Whaky  vm,  Haines  etal,,  620. 

14  Discretion  not  abused  in  granting  injunction.    IMd. 

16.  Time  set  for  hearing,  and  on  a  day  previous  thereto,  at  instance 
of  complainants,  application  was  heard  and  refused,  refusal  is 
not  such  final  decision  as  can  be  reviewed  by  writ  of  error. 
CoUiTU  ei  al.  m.  Buffet  al.,  633. 

INSURANCE.    See  Truits,  13. 

INTEREST  AND  USURY. 

1.  Limitation  in  act  of  1871,  as  to  suits  to  recover  bacli  usury,  not 

repealed  by  act  of  1878.    JEverett  f>$  Planier^  Bank,  88 . 

2.  Limitation  applies  equally  where  payment  was  in  land,  and  bill 

was  filed  to  set  aside  deed,  etc.    Ibid. 

8.  Garnishee  under  void  process  not  relieved  from  paying  interest. 
Hawkine  m.  Geo,  Nat.  Bank,  106. 

4.  Land  sold  and  mortgage  executed  to  secure  purchase  money; 
vendee  again  sold  and  his  vendee  issued  bonds  secured  by  sec- 
ond mortgage,  which  expressly  stated  that  it  was  made  subject 
to  the  first  for  unpaid  purchase  money,  injunction  will  not 
issue  at  instance  of  bond-holders,  to  restrain  collection,  on 
foreclosure  of  first  mortgage,  of  an  amount  equal  to  the 
usury  paid  by  the  two  vendees.  CiUunt^  Bank  et  al.  m.  Cook 
et  al.,  177. 

6.  Contract  to  pay  interest  annually  on  certain  date,  interest  may 
be  sued  for  without  regard  to  maturity  of  principal,  and  itself 
bears  interest.     Calhoun  et  al.  tw.  MarehaU,  trustee,  276. 

6.  Deed  made  as  security,  by  consent  of  wife,  when  there  was  no 

law  against  usury,  not  void  as  title  on  account  of  lisuty.  Bal- 
lard  vs.  Peopks^  Bank,  458. 

7.  Repealed,  after  all  laws  on  subject  of  usury  were,  competent  to 

increase  rate  of  interest  on  pre-existing  contract,  and  to  stipu- 
late for  computation  thereof  from  any  time  whatsoever,  past, 
present  or  future.     Taylor  vs.  Tftamas,  472. 

8.  Future  indulgence  for  definite  period  was  consideration  for  in- 

creased rate;  if  consideration  be  not  expressed  in  promise,  it 
may  be  proved  aliunde.    Ibid. 

9.  Action  by  discharged  employee,  though  interest  be  not  expressly 

claimed  on  wages,  jury  could  nevertheless  allow  it  Ansley  vs, 
Jordan,  482. 

10.  Time  not  required  in  beginning  of  trust  to  collect  assets,  etc., 
guardian  having  been  appointed  while  act  of  1847  was  in  force 
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without  the  modification  wrought  by  act  of  1866,  he  was  not 
entitled  to  exemption  from  interest  during  first  year  after 
qualification.  McGuUotigh et al,  guardians,  et  al.  vs,  Johnson, 
ordinary,  654. 

11.  Qualification  in  1860,  guardian  not  affected  by  temporary  legis- 
lation on  subject  of  compound  interest,  which  took  place  pend- 
ing war,  inasmuch  as  first  six  years  of  term  had  not  expired 
when  that  legislation  ceased  to  operate.    Ibid. 

INTERROGATORIES. 

1.  Nunc  pro  tunc   entry  of  proper  reception   of   interrogatories 

allowed.    Eagle  &  Phenix  Co.  et  al.  m.  West  et  al.,  120. 

2.  Sweeping  objection  to  entire  deposition  on  ground  of  incompe- 

tency of  witness,  properly  overruled  where  witness  was  com- 
petent as  to  some  of  the  answers.  Fleieher  et  al,,  executors,  m. 
Collier,  guardian,  et  al.,  653. 

JUDGMENTS. 

1.  Illegality  which  showed  that  more  than  seven  years  had  elapsed 

between  time  of  last  entry  on  Jl.  fa.  and  levy,  and  set  up  that 
judgment  was  therefore  dormant,  not  demurrable.  Vander- 
berg,  Bonnett  <Ss  Co.,  vs.  Threldkeld,  16. 

2.  Scire  facias  to  revive  judgment  charged  and  believed  to  be  dor- 

mant, though  not  so  in  fact,  not  prevent  its  becoming  dormant. 
lUd. 

8.  Signature  as  follows:  '*By  the  court,  B.  Hill,  plaintiff's  attorney," 
sufficient,  the  judgment  beinir  on  the  minutes  and  the  minutes 
signed  by  the  judge.    Jones  vs   Word,  trustee,  26. 

4.  Possession  for  four  years  under  title  from  defendant  in  fi  fa., 
whether  land  discharged  Irom  lien  of  judgment,  does  not  turn 
upon  nature  of  defendant's  title,  but  the  bona  fides  of  the  pur' 
chaser  and  his  open  and  notorious  possession ;  therefore,  that 
defendant  had  taken  homestend  before  sale,  was  properly  ex- 
cluded.    Taylor  ts.  Morgan,  46. 

6  Bankruptcy,  judgment  rendered  by  state  court  pending  valid, 
where  no  application  to  stay  proceedings,  etc.,  was  made. 
Steadman  vs.  Lee,  58. 

6.  Res  acffudieata^  record  of  former  claim  admissible  to  show  that 

points  involved  are,  without  any  special  plea.  Johnson  vs, 
Lovelace,  62. 

7.  Bes  adjudioaia,  result  of  trial  of  claim  as  against  one  judgment,  is 

conclusive  as  to  other  which  differs  only  in  amount    Ibid. 

8.  Defect,  though  apparent  on  face  of  record,  amendable,  judgment 

not  set  aside  on  motion,  especially  where  defendant  appeared 
and  answered.     Wicker  va,  JSchofield  d  Bon,  185. 
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9.  Motion  to  vacate  judgment  by  default  on  ground  that  defendant 
was  sick  when  it  was  rendered,  and  could  not  put  in  his  plea, 
was  properly  overruled,  no  reason  being  shown  why  the  plea 
was  not  filed  before  the  trial  term.     Cannon  v&,  Harrold,  John- 
9on  &  Co.,  158. 

10.  Jurisdiction  of  the  person,  judgment  void  for  want  of,  cannot  be 

pleaded  in  bar  of  subsequent  suit,  because  a  nullity.  Smith  et 
al.  M.  Rawwn,  cutignee,  208. 

11.  Affirmance  by  supreme  court,  plaintiff  has  option  either  to  enter 

up  judgment  against  principal  and  securities  on  supersedecbB 
bond,  as  in  cases  of  appeal,  or  to  cause  execution  to  issue 
against  them  without,  as  in  cases  of  stay-bonds.  Owyer  vs, 
Kennedy,  255. 

12.  Action   against  two,    one  becoming   bankrupt,    judgment  is 

rendered  against  the  other,  and  joint  property  is  sold  under 
Ji.fa.  based  on  such  judgment,  and  proceeds,  by  agreement, 
to  be  distributed  just  as  property  would  have  been  divided  be- 
tween creditors  and  assignee:  Held,  that  after  paying  expen- 
ses, equal  division  was  proper.  Jenkins  et  al.  ve.  AtwcOer,  as- 
signee,  291. 

18.  Irregularities  in  proceedings  which  led  to  judgment  not  suffi- 
cient to  set  aside.    Dortic  vs.  Loekwood,  298. 

14.  Dilatory  motions  to  set  aside  judgments  not  favored,  especially 
where  there  has  been  personal  service.     Ibid. 

15   Money  rule,  judgment  against  party  on,  concludes  right  on  se3- 
ond  rule  at  succeeding  term.    Haines  vs.  Millers  &  Sibley,  844. 

16.  Entry  by  sheriff:  "No  property  pointed  out  on  which  to  levy  fl. 

fa.*\  will  keep  judgment  from  becoming  dormant.  Ellis  vs. 
AUanHe  and  Chdf  Railroad,  862. 

17.  Limitations  did  not  run  against  judgments  rendered  in  Novem- 

ber, 1861,  until  after  July  21st,  1868.     Ibid. 

18.  Dismissal  of  teacher  by  local  trustees  for  cruel  treatment,  and 

affirmance  by  county  board  of  education,  decision,  unappealed 
from,  binding  on  all  parties.    Pierce^  relator,  vs.  Beck,  eommis 
sioner,  et  al.,  418. 

19.  Constitutional  provision,  to  avoid  judgment  by  court  under,  de- 

fense on  oath  must  by  duly  filed.     Camp  vs.  Wallace,  497. 

20.  Married  women,  judgments  against  are  no  less  conclusive  than 

against  other  suitors.  If  note  be  given  as  security  for  debt  of 
husband,  defense  should  be  set  up  before  j udgment.  MaMum 
vs.  Gouge,  512. 

21 .  Deed  given  by  wife  to  secure  money  borrowed  to  satisfy  such 

judgment,  conveys  title,  and  recovery  had  in  ejectment  not- 
withstanding notice  to  lender  that  note,  which  was  basis  of 
judgment,  was  given  to  secure  debt  of  husband.    Ibid* 
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2d.  Illegality,  prior  affldavil  by  another  defendant  whose  property 
was  not  under  seizure,  and  adverse  judgment  thereon,  not  bar 
co-defendant  from  using  like  remedy  after  levy  on  his  prop- 
erty.   Ihid 

28.  Gaming  debt,  whether  judgment  is  founded  on  is  not  an  open 
question  to  creditor  who  has  prior  lien,  if  lien  at  alL  8ooii 
vs.  Bmind,  579. 

24.  Special  term  when  case  was  tried,  judgment  arrested  at;  solici- 

tor made  motion  in  vacation  returnable  to  next  regular  term 
to  annul  order  arresting,  and  motion  sustained  by  different 
judge;  proceeding  error.    Small  et  al,  m.  QlaU^  641. 

25.  Wife's  money  invested  in  land  whi^h  was  conveyed  to  her  by 

husband;  claim  by  her,  and  verdict  and  judgment  finding 
same  subject,  not  bar  her  of  suit  against  creditor  for  money. 
ChappeU  u,  Boyd,  662. 

JURISDICTION.    Bee  Pleadinga,  9. 

JURY. 

1.  President  of  lessees  of  convicts  is  not  officer  of  penitentiary  in 

sense  of  §4805  of  Code,  so  as  to  be  exempt  from  jury  duty. 
Lockettvi.  State,  44 

2.  Irregular  conduct  charged,  but  overcome  by  counter^affldavits, 

verdict  not  disturbed.    AUen  tw.  Slate,  166. 

8.  Disqualify  juror  after  verdict,  in  order  to,  there  should  be  the 
affidavit  of  at  least  two  witnesses,  or  what  is  equivalent  there- 
to^   Hudgiruvs.  State,  182. 

4.  Act  providing  that  city  court  shall  render  judgment  without 

jury  when  no  issuable  defence  is  filed  on  oath,  is  constitutional 
Dortie  i».  Lockwood,  298. 

5.  Mode  of  obtaining  jury,  to  prescribe,  Is  not  to  deprive  litigant  of 

right  of  trial  by.    Ibid, 

6.  Documentary  evidence,  not  error  to  alio  v  it  to  go  out  with  jury. 

Ashley  vs.  Wilson,  297, 

7.  Pending  trial,  that  juror  went  to  and  from  court  each  day  in  same 

buggy  with  prevailing  party,  no  ground  of  new  trial— the  two 
being  neighbors  residing  in  the  country,  and  having,  before 
the  opening  of  the  term,  pre- arranged  that  mode,  they  having 
had  no  conversation  touching  the  case  while  the  triid  was  in 
progress.    Ford  vs,  Edlmes,  419. 

JUSTICE  COURTS. 

1.  Constitution  of  1877,  provision  of  as  to  appeals  from  JuAttce 
courts,  not,  of  itself,  change  existing  laws.  IWu  m.  IFtBiMMi- 
son,  74. 
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2.  Summons  upon  which  execution  was  based,  did  not  show  that 
defendant  resided  within  militia  district,  not  render  levy  void, 
it  appearing  from  the  evidence,  on  trial  of  claim,  that  he  did. 
Ha/rt  w.  Block,  183 

8.  Appeal  by  consent  may  be  h  d  from  justice  court  Smith  et  al. ,  va, 
Baw9on,  cuagnee,  206. 

4.  Six  cases  on  small  notes  pending;  in  order  to  have  garnishment 
there  must  be  aflSdavit  and  bond  in  each  case.  Rich  <&  Co,  w, 
Kuter  d  Oo„  870. 

6.  Garnishee  need  not  answer  one  proceeding  in  all  the  cases,  but 
may  take  advantage  of  defect  by  illegality.    Ibid, 

6.  Attempt  to  consolidate  and  sue  garnishee  for  $477.81  in  one  pro- 

ceeding, is  beyond  Jurisdiction  of  justice  court,  and  whole 
proceeding  void.    Ibid. 

7.  Description  of  demand  sought  to  be  recovered  need  not  be  set  out 

in  summons;  may  be  subsequently  supplied  by  amendment. 
Daws  vs.  WUaon,  888. 

8.  Summons  to  bear  date  fifteen  days  before  time  of  trial,  means 

that  there  shall  be  at  least  fifteen  days;  not  that  there  shall  be 
that  number  precisely  and  no  more.  Wolff  dbBro.  w.  Marietta 
P.  Man.  Co.,  463. 

9.  Judgment  not  necessarily  rendered  on  the  trial  day  named  in 

summons.  Continuance  for  more  than  ten  days  does  not  in- 
volve loss  of  jurisdiction.    Ibid. 

10.  Basis  of  garnishment,  suit  pending  in,  or  judgment  rendered  by 

superior  court,  proceeding  returnable  to  justice  court  void. 
Burden,  J.  P.,  vs.  BeU,  546. 

11.  Collection  by  justice  on  void  process  against  garnishee,  who  is  a 

defendant  in  fi.  fa.;  he  is  liable  to  rule  therefor  at  instance  of 
plaintiff  in  fi.  fa.,  the  defendant  having  yielded  his  right  to 
reclaim  by  setting  up  such  payment  by  illegality  to  fi.  fq,. 
Ibid. 

12.  Answer  that  he  acted  Judicially,  traversed,  and  correctness  of 

answer  depends  solely  on  question  of  law  arising  on  face  of 
certain  documents  from  his  own  court,  traverse  is  for  decision 
by  court.    Ibid. 

13.  Costs  paid  to  Justice  as  condition  precedent  to  eertAorari,  not  re- 

coverable from  htm  by  rule  in  superior  court  after  reversal  for 
mere  error.    Abrams,  J.  P.,  vs.  Ryan,  597. 

LABORER'S  LIEN.    See  Idm,  1. 

LANDLORD  AND  TENANT. 

1.  County  Judge  has  same  power  to  issue  distress  warrant  as  justice 
of  the  peace.    Brown  vs.  Alfriend,  12. 
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3.  Amount  sufficient  to  give  superior  court  Jurisdiction,  case  may 

be  returned  there.    IMd, 

8.  Tort  committed  by  "people  of  plaintiff''  upon  tenant's  crtp, 
cannot  be  set  up  by  way  of  recoupment  against  landlord's 
rent,  especially  where  there  is  no  allegation  that  plaintiff  or- 
dered the  same  committed.    Ibid, 

4.  Rent  note  negotiated  by  indorsement  which  stated  that  landlord 

should  collect  rents  and  pay  to  transferee,  he  retaining  pos- 
session thereof,  distress  warrant  lies  in  his  favor  against  tenant. 
BoUon  M.  Duncan,  108. 

5.  Counter-affidavit  to  distress  warrant  brings  case  into  superior 

court;  it  being  dismissed,  case  passes  out,  and  motion  cannot 
be  entertained  to  dismiss  warrant  on  account  of  defeclive  affi- 
davit of  plaintiff.    Eabersham  iw.  Erppinger  A  RusseU,  199. 

0.  Issue  of  possession,  error  to  instruct  jury  to  find  whether  deed  of 
landlord  be  fraudulent  and  should  be  canceled,  there  being  no 
equitable  pleadings,  nor  prayer  for  such  relief.  Ti^  m.  Du^ 
Bignon,  822. 

7.  Vendor  making  fraudulent  conveyance,  who  leases  from  vendee, 

on  proceeding  to  eject  by  latter,  cannot  set  up  fraud  as  invali- 
dating landlonVs  title.  •  Ibid. 

8.  Tenant  formed  partnership  secretly,  or  has  sold  his  goods  secretly, 

and  with  a  purpose,  known  to  the  partner  or  purchaser,  of 
defrauding  landlord  of  rent,  no  ground  of  equity  jurisdiction, 
it  not  being  alleged  that  the  partner  or  purchaser  is  insolvent, 
or  that  the  goods  will  not  be  forthcoming.  Boehm,  Bendhdm 
d  Go.  M.  NdMn,  441. 

9.  Evidence  leaves  it  doubtful  whether  defendant  in  fi.  fa.  worked 

claimant's  land  as  mere  cropper,  or  as  tenant,  doubt  resolved 
in  supreme  court  in  favor  of  verdict.    Sims  tw.  Doney,  488. 

10.  Distress  for  rent,  replevy  bond  prescribed  by  statute  is  for  pay- 

ment of  recovery,  not  for  production  of  property.  Clary  dt 
Whaley  vs.  Haines  et  al ,  6*20. 

11.  Heirs  of  tenant  cannot  dispute  landlord's  title  while  retaining 

possession  which  he  held.    Lewis  et  al.  w.  Adams,  559. 

12.  Crop-lien,  to  sustain,  landlord  must  have  himself  furnished  sup- 

plies, not  merely  have  become  tenant's  surety  to  some  other 
person  for  price.    8ooU  vs.  Found,  679. 

LEASE.     See  Lien,  9. 

LEVY  AND  SALE. 

1.  Entry  by  sheriff  on  tax  fl.  fa  levied  on  land  of  receipt  in  full,  it 
was  prima  fade  satisfied,  and  a  purchaser  at  sheriff's  sale  a 
year  afterwards,  under  execution  against  former  owner,  ob- 
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tained  good  title  as  against  person  to  whom  fl.  fa.  was  subse- 
quently transferred,  although  such  transferee  had  advanced 
the  money  to  pay  off  same.     ThorrUon  vs.  WiUis,  60. 

2.  Justice  court  summons  on  which  execution  was  based,  did  not 
show  that  defendant  resided  within  militia  district,  not  render 
proceeding  void,  it  appearing  from  the  evidence  that  he  did. 
Hart  vs.  Block,  138. 

8.  Reversionary  interest  of  person  from  whose  property  homestead 
was  set  apart,  not  subject  to  levy  and  sale.  JoUpvs.  LofUm,  154. 

4.  Purchasers  of  railroad  stock  not  entitled  to  demand  certificates  of 

purchase  without  tender  of  purchase  money.  Jones,  Drum' 
right  &  Co,  vs.  Thackffr  A  Co.  ei  oZ.,  829. 

5.  Sheriffs'  sales  are  for  cash,  and  no  agreement  between  the  officer 

and  purchaser  to  dispense  with  the  cash,  especially  after  the 
sale,  can  affect  the  rights  of  creditors  entitled  to  the  money. 
Ibid. 

6.  Purchaser  who  fails  to  pay  cash,  not  entitled  to  show  that  prop- 

erty has  depreciated  in  value  since  sale.    /  hid. 

7.  Mortgage/,  fa.,  property  not  set  out  as  belonging  to  defendant 

or  mortgagor,  entire  description  being  "the  one  head  of  horses, 
two  head  of  mules,  one  buggy  and  harness,  one  wagon,"  prop- 
erly quashed.    Haynes  vs.  Richardson,  890. 

8.  Executions  against  A.,  administrator  of  B.,  with  no  direction  to 

levy  of  the  goods  of  B.,  are  against  A.  personally,  and  not 
against  estate  of  B.  Presumption  is  that  judgments  are  to 
same  effect.    Jones  el  al,  vs.  McLeod  et  al.,  602. 

9.  Mechanic's  lien  upon  walls  and  chimneys  only,  cannot  be  en- 

forced by  levy  and  sale  after  substantial  additions  have  been 
made  by  others.     OaskiUet  al.  vs.  Davis,  644. 

LIBEL  AND  SLANDER. 

1.  Special  damage  need  not  be  alleged  In  suit  on  following  publica- 
tion: **To  W.  L.  Tillman:  You  are  hereby  notified  that  I 
have  made  application  for  a  homestead,  and  the  same  will 
come  on  for  hearing  at  the  ordinary's  office,  December  16, 1876. 
Ji.  K.  Willis.  N.  B.  Take  notice.  Merchants  and  communi- 
ty generally,  the  thieves  (meaning  the  plaintiff)  are  refusing  to 
pay  for  rations.    W.  L.  Tillman."    TiOman  vs.  WHUs,  488. 

LIEN. 

1.  Laborer's  lien,  affidavit  to  foreclose  should  show  that  work  has 

been  completed,  and  that  demand  has  been  made  since  debt 
became  due.    Bra/iUUy  vs.  Bayhon,  211. 

2.  Trustee  cannot  create  lien  upon  property  of  trust  estate  for  sup- 

plies furnished  to  make  crop.     Tift  d  Co.  vs.  Mayo  et  al.,  246. 
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8.  OmM  que  trusi,  thoagh  a  married  woman,  had  power,  in  1873,  to 
mortgage  separate  estate  Jtzst  as  fsmt  $oie  unless  restrained  by 
deed  of  trust.    Ihid. 

4.  Crop-lien,  to  sostata,  landlord  must  himself  hare  furnished  sap- 

plies,  not  merely  have  beeome  tenant's  surety  to  some  other 
person  for  price.    8eo€i  va,  Pcmnd.  579. 

5.  Gaming  debt,  whether  judgment  is  founded  on,  is  not  an  open 

question  to  creditor  who  has  prior  lien,  if  lien  at  all.    IbitL 

6.  Material-man,  lien  of.  superior  to  mortgage  given  by  vendee  to 

vendor  cotemporaneously  with  conveyance  to  him  (vendee) 
to  secure  purchase  money.     Tanner  tw.  BM  et  al. ,  584. 

7.  "Improvements  made,"  what  is  meant  by.   OaMU  etoLvs.  Davii, 

644 

8.  Mechanic's  lien  upon  walls  and  chimneys  only,  cannot  be  en- 

forced  by  levy  and  sale  after  substantial  additions  have  been 
made  by  others.    Ibid, 

9.  Lessee's  term  expired,  and  premises,  including  house  erected 

thereon  by  lessee,  have  reverted  to  lessor;  lien  reconled  against 
house  and  lot  as  property  of  lessee,  not  enforced  by  sale  of 
briclL-work  and  walls.    Ibid. 

LIMITATIONS,  STATUTE  OF. 

1.  Usury,  limitation  in  act  of  1871  as  to  suits  to  recover  back,  not 

repealed  by  act  of  1878     Everett  m.  Ptanter^e  Bank,  36. 

2.  Applicable  equally  where  payment  is  in  land,  and  bill  is  filed  to 

set  aside  deed.    Ibid, 

8.  Possession  for  four  years  under  purchase  from  defendant  in  fi,  fa. , 
to  discharge  from  lien,  must  have  been  open  and  notorious. 
Taylor  iw.  Morgan,  46. 

4.  Equity  will  not  correct  mistake  in  settlement  of  partnership 
business,  where  one  partner  sells  out  to  other,  unless  moved 
for  in  reosonable  time.    SteadweU  et  al.  vs.  Morrie,  97. 

5.  New  promise  by  administrator,  to  relieve  from  bar  of  act  of  1809, 
it  must  appear  that  bar  had  not  attached  prior  to  death  of  in- 
testate.    DuBiffnon,  adm'x,  w.  Backer  dfe  Qihai,  206. 

6.  Quardian  at  firat  refused  to  have  settlement  with  ward,  and 

afterwards  put  him  off  for  several  years,  but  saying  that  "he 
had  the  matter  fixed,"  not  constitute  such  fraud  as  to  take  the 
case  out  of  statute  of  limitations  of  1869.  Jonseve.  Strickland, 
guardian,  856. 

7.  Entry  by  sheriff  <'  No  property  pointed  out  on  which  to  levy  this 

fi.  fa."  will  keep  judgment  from  becoming  dormant.  Blli$  u. 
Atlantic  4b  QuJf  liaUroad,  862. 
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8w  Judgments  rcDdered  Id  November,  1861;  there  was  no  running    • 
of  the  statute  until  after  July  Slat,  1868.    Ibid, 

9.  Unpaid  stock  became  payable  to  assignees  after  assignment, 
without  further  notice  to  shareholders,  and  statute  of  limita- 
tions began  to  run  in  their  favor  against  assignees  as  soon  as 
surrender  of  charter  was  accepted  by  legislature.  Branch, 
Sons  dk  Co,  ts.  Knapp  et  €U,,  614. 

10.  Executor  qualified  in  3866,  having  acknowledged  assets  as  late  as 
1868,  and  legatee  having  been  a  minor  until  after  latter  year, 
her  action,  brought  in  1876,  for  not  paying  over  legacy,  not  bar- 
red by  act  of  1860,  nor  by  Code.  Windsar  et  al.  w.  Bdl,  ea^r,, 
671. 

MAKDAMUS. 

1.  Advertisements  changed  from  one  newspaper  to  another  without 
proper  notice,  inandoMus  not  lie  to  compel  sheriff  to  return  to 
first  paper.     Tiaman  db  Thrasher,  shff,  15. 

MARRIED  WOMEN.    See  HuOand  and  Wtfe, 

MASTER  AND  SERVANT.     See  Contracts,  9-14. 

MECHANIC'S  LIEN.    See  Lien,  7-9. 

MINUTES.    See  Practice  in  Superior  Court,  9(!k37. 

MORTGAGE. 

1.  Trustee,  mortgage  by  to  cestui  que  trust  conditioned  for  faithful 

execution  of  trust,  cannot  be  discharged  by  his  paying  the 
money  to  himself;  therefore  it  cannot  be  discharged  by  a  pur- 
chaser of  the  property,  paying  to  the  mortgagor.  Hawkins  et 
al.,  ex'rs,  vs,  Taylor  et  al ,  171. 

2.  Widow's  dower  and  year's  support,  mortgi^e  dated  May  26th, 

1872,  though  executed  to  secure  the  repayment  of  money  used 
by  the  mortgagor  in  the  purchase  of  real  estate,  postponed 
thereto.     Wilson  w.  Peeptes  et  al,,  218. 

8.  Cesi/ui  que  trust,  though  a  married  woman,  had  power,  in  1872, 
to  mortgage  separate  estate,  unless  restrained  by  deed  of  trust. 
Tffi  db  Co.  vs.  Mayo  et  al„  246. 

4.  Junior  mortgage,  to  take  precedence  of  unrecorded  senior  mort- 
gage, must  itself  be  recorded  within  time.  Myers  S  Marcus  vs. 
Picquet,  260. 

6.  Mortgagee  under  foreclosed  mortgage  entered  upon  land  under 
mistake  as  to  his  rights,  mortgagor  could  only  recover  actual 
damages  for  trespass.    Ashley  vs,  Wilson,  297. 

6.  Execution  not  enjoined  at  instance  of  mortgagors  upon  grounds 
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which  could  have  been  set  up  in  defense  to  foreclosure. 
Board  cf  BdueaUan  et  (U.  t».  Franklin  et  al.,  803. 

« 

7.  Title  from  decensed  mortgagor  to  third  person  cannot  be  set  up 

for  purpose  of  defeating  widow's  claim  of  dower  and  year's 
support.     Garter,  ex'x,  et  al,  9$,  RaOahan  et  al.,  814. 

8.  Paper  in  form  of  mortgage,  but  with  right  of  mortgagee  to 

advertise  and  sell  in  thirty  days,  is  a  mortgage;  when  not  re- 
corded in  time,  and  foreclosed  and  levied  as  such  mortgage,  it 
is  postponed  to  purchase  made  subsequent  to  its  date,  etc. 
McQvire  m..  Barker,  889. 

9.  Husband  to  wife,  mortgage  by,  to  secure  separate  estate  pre* 

viously  used  in  purchase  of  mortgaged  property,  postponed  to 
senior  mortgage  given  to  third  persons,  who  took  without  no« 
tice  of  lien  of  wife.    Neal  et  al,  v».  JPdrkenon,  theriff,  et  al.,  345. 

10.  Recitals  in  mortgage,  mortgagor  estopped  from  denying.    Ibid, 

11.  Dismissal  of  illegality  to  mortgage  fl,  fa.  on  ground  that  it  was 

returned  into  court  without  order  from  Judge,  addition  "  with 
leave  to  defendant  to  apply  for  such  order,"  was  mere  sur* 
plusage.    Haynee  ft.  Riehardson,  890. 

12.  Property  not  set  out  in  fi.  Ja.  as  belonging  to  defendant  or  mort- 

gagor, entire  description  being  "  the  one  head  of  horses  two 
head  of  mules,  one  buggy  and  harness,  one  wagon."  properly 
quashed.    Ibid. 

13.  Agreement  that  lien  should  cease  on  payment  of  part  of  debt,  is 

in  conflict  with  written  condition  of  mortgage.  Taylor  u. 
Thomas,  472. 

14.  Material-man,  lien  of,  superior  to  mortgage  given  by  vendee  to 

vendor  cotemporaneously  with  deed  to  him  (vendee)  to  secure 
purchase  money.     Tanner  m.  BM  et  al.,  584. 

15.  Power  to  sell,  does  it  include  power  to  mortgage?    CMetimry  ft 

Dartetal,,  620. 

16.  Trust  property,  portion  of  mortgaged  at  instance  of  three  of  ben- 

eficiaries, who  received  proceeds  of  loan ;  foreclosure  not  en- 
joined at  their  instance,  presumption  being  that  amount  ad- 
vanced to  them  was  not  in  excess  of  their  share  of  estate. 
Decree  of  foreclosure  not  binding  on  beneficiaries  not  parties 
to  bill.    Ibid, 

17.  Power  to  mortgage  conferred  by  deed  made  prior  to  Code,  not 

nullified  by  §2385.    Ibid. 

18.  Notice  of  trust  did  not  cast  on  mortgagee  duty  of  seeing  to  appli- 

cation of  money  loaned.    Ibid. 

19.  Interest  of  person  who  did  not  execute,  whilst  mortgage  cannot 

be  foreclosed  as  to,  it  may  be  as  to  interest  of  person,  who  did 
execute,  though  he  used  partnership  name,  reciting  that  be 
was  a  member  of  firm.    BuUice  u.  Jones  et  al, ,  676. 
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90.  Deny  that  he  had  interest  at  date  of  execution,  mortgagor  cannot. 
Ihid, 

MUNICIPAL  CORPORATIONS. 

1.  General  assembly  cannot  constitutionally  incorporate  two  under 

one  law.    King  el  al.  V9,  Banks  et  al.,  rtlator$,  20. 

2.  Action  for  injuries  resulting  from  falling  into  cellar  door  on  side- 

walk, questions  to  be  submitted  to  jury.  OUy  of  Augusta  vs. 
Hafers,  48. 

8.  Question  being  as  to  whether  system  adopted  by  city  in  regard  to 
allowing  cellars  on  its  sidewalks,  was  reasonably  calculated 

•  to  insure  the  safety  of  those  who  travel  thereon,  evidence  that 

children  upon  different  occasions  had  previously  fallen  into 
such  openings,  was  admissible.     Ibid, 

4  Deed  from  city  to  purchaser  provided  that  he  was  to  pay  stipu- 
lated amount  quarterly  as  ground-rent;  that  on  failure,  prem- 
ises should  revert,  and  city  should  immediately  possess  power 
of  re-entry;  Held,  that  if  the  city,  by  its  proper  officer,  posted 
a  notice  of  re-entry  on  lot,  such  act  would  constitute  are-entry, 
and,  after  the  expiration  of  ten  days,  according  to  terms  of 
deed,  would  defeat  title  of  purchaser.  SwoU  el  al.  vs,  Oliver  et 
at.,  24a 

5.  Certiorari  to  acquittal  in  corporation   court,  cannot  be  had 

Cranston  i».  Mayor,  etc.,  of  Augusta^  572. 

6.  Dogs,  taxation  of  by  municipal  corporation,  etc.,  authorities  on. 

Ibid. 

NEGOTIABLE  INSTRUMENtS 

1.  '*Indorser"  added  to  name  on  face  of  note  constitutes  writer 

either  a  joint  maker  or  indorser,  and  he  may  be  sued  with 

other  makers,  the  note  being  made  payable  to  bearer  and  the 

original  payee  not  indorsing  it.  GdUatDo/y  vs,  Harrotdy  John- 
son dh  Co.,  111. 

2.  Bearer  who  takes  note  before  due,  not  affected  by  failure  of  con- 

sideration, unless  notice  thereof  was  brought  home  to  him  be- 
fore he  traded  therefor.      JSmith  et  al.  vs.  Bawson,  assignee,  208. 

8.  Bearer's  right  to  recover  is  not  affected  by  indorsement  of  payee 
thereon.    Ibid. 

See  Surety  and  Indorser, 

NEW  TRIAL. 

1.  Verdict  supported  by  law  and  evidence.    AUantie  A  Qulf  RaU* 

road  tm.  Griffin,  U ;  Johnson  vs.  Stale,  85;  Boby  f>s.  State,  45; 

Eagle  dk  Phenix  Co,  et  al.  vs.  West  et  al.,  120;  Tumlin  et  oL  vs. 

Crawford  et  al.,  ex*rs,  128;  Smith  el  al.  vs.  Bawson,  assignee,  208; 

45 
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Johnwiifx.  State,  212;  Brun,  dk  AW.  Bculroadv$.  Toomer,  adm'r, 
253;  Carter,  ea^z.w.  HaUaJianet  al.,  ^H;  Jones,  Drumrig/U  d 
Co.  w,  Thaeker  A  Co.  et  al.^  329;  Payne  m.  EoU,  855;  Kinff 
m  Pooik,  873;  Jackson  vs.  LangsUm  db  Crane,  892;  Doyle  m. 
Martin,  410;  RoUins  vs.  State,  430;  Bay  vs.  Burbank  dt  Janes, 
505;  Pearson  w.  Forsyth,  adm*r,  587;  McCuUough  et  al„  guards 
ans,  etal.  vs,  Johnson,  ord.,  554;  Crumbley  vs.  State,  58^;  Ken- 
ney  vs.  Central  RaUroad,  590;  CoUAuryvs.  Dariet  at.,  620;  Vease 
vs.  Cooper,  826. 

2.  First  grant  of  new  trial  not  interferred  with.     Beviere  vs.  PoweU 
db  Murphy,  80;  Merriam  vs.  City  of  Atlanta,  222. 

8.  Immaterial  error  no  ground  of  new  trial.  Johnson  vs.  Lovelaee, 
62:  BagledbPhenixCo.eial.  vs.  West  etal.,  120;  Hughes  vs,  WesL 
Railroad,  181;  McLaughlin  vm.  Blount  et  al,  168;  Potman  vs. 
State,  879;  Jackson  vs.  Langston  dt  Crane,  892;  Tillman  vs,  Willis, 
438;  Lewis  et  al.  vs.  Adams,  559. 

4.  Verdict  not  being  supported  by  the  evidence,  new  trial  ordered. 

Hatcher  et  al.  vs.  Cade,  trustee,  145;  Johnson  vs.  State,  805. 

5.  Newly  discovered  evidence,  diligence  necessary.    Knowfes  vs. 

Jourdan,  for  use,  299. 

6.  Verdict  not  required  notwithstanding  errors  of  court,  new  trial 

ordered.    Harris  vs.  State,  859. 

7.  Rulings  rendered  immaterial  by  subsequent  agreement  of  counsel 

to  confine  issue  to  one  point  before  the  jury  which  they  did 
not  afFect,  cannot  be  made  ground  of  new  trial.  Wheatley  db 
Co.  vs.   West,  401. 

8.  Written  requests  not  objectionable,  refusal  to  give  same  not 

ground  of  new  trial  in  view  of  charge  as  given.     Ibid. 

9.  Amendable,  brief  of  evidence  is,  at  any  time  while  motion  for 

new  trial  is  pending.     Fbrd  vs.  Holmes,  419. 

10.  Revising  motion  for  new  trial,  judge  may  make  such  notes  in 

margin  as  he  sees  proper,  in  explanation,  or  even  in  vindica- 
tion, of  his  rulings.     Ibid. 

11.  Newly  discovered  evidence  which  would  not  produce  diiferent 

result,  not  ground  of  new  trial.    BoUins  vs.  State,  480. 

12.  Possible  for  jury  to  find  as  they  did,  uninfluenced  by  passion  or 

prejudice;  as  presiding  judge  refused  to  interfere,  verdict  may 
stand.    Eagle  dt  PherUx  Man.  Co.  vs.  Welch,  444. 

18  Unconditional,  act  of  February  24,  1878,  conferring  power  on 
county  judge  to  grant  new  trials,  is.     Pitts  vs.  Carr,  454. 

18.  One  of  two  counsel  providentially  absent,  and  client  and  associ- 
ate not  informed  of  cause  of  absence,  unXil  too  late  to  move 
for  continuance,  not  ground  of  new  trial,  where  absent  coun- 
sel might  have  informed  them  in  due  time»  or  they,  by  dili> 
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gent  inquiry,  might  have  acquired  the  information.     Hart  vs. 
Thonuu  (&  Co.,  470. 

15.  Newly  discovered  evidence,  ground  must  be  supported  by  afflda. 

vits.    ParroU  4b  Bro,  vs.  Johnson,  475. 

16.  Appeal,  question  of  right  to  does  not  arise  on  motion  for  new 

trial.    Ansley  vs.  Jordan,  482. 

17.  Doubtful  whether  defendant  in  fi.  fa.  worked  claimaint's  land 

as  a  mere  cropper  or  as  tenant,  doubt  resolved  in  supreme 
court  in  favor  of  verdict.    8im8  tw.  Dorsey,  488. 

18.  Rule  against  sheriff  involving  issues  of  fact  and  law  tried,  by 

consent,  without  a  jury,  and  reversal  of  judgment  on  account 
of  error  on  question  of  law,  in  absence  of  direction  to  contrai'y, 
new  trial  results.    Schley,  assignee,  vs.  Schofidd  &  Son,  528. 

19.  Verdict  for  minor  offense  included  in  that  charged,  errors  rela- 

ting exclusively  to  higher  offense  are  immaterial  on  motion  for 
new  trial.     CrwmJtHey  vs.  State,  582. 

NONSUIT. 

1.  Evidence  without  which  plaintiff  could  not  possibly  recover, 

erroneously  excluded ;  failure  to  go  on  and  prove  other  essen- 
tial facts,  not  cure  error  and  sanctify  judgment  of  non-suit. 
MiOer  et  al  vs.  Speight,  460. 

2.  Sufficient  evidence  of  contract  to  prevent  non-suit.    Ansley  vs. 

Jordan,  482. 

NOTICE. 

1.  Joint  residence  of  husband  and  wife  on  realty,  not  notice  of  any 

claim  of  interest  in  it  by  latter.  NeaX  et  al.  vs.  Perkerson,  sher- 
iff, et  al.,  345. 

2.  Purchaser,  and  those  claiming  under  him,  charged  with  notice 

of  recitals  in  deed  constituting  link  in  chain  of  title.  Rosser 
vs.  Ch£7iey  et  al ,  468. 

3.  Possession  of  land  is  notice  to  all  the  world  of  whatever  rights 

occupant  really  has  in  premises.  Those  under  whom  he  en- 
tered, or  with  whom  he  is  in  privity,  cannot,  pending  posses- 
sion, clothe  a  vendee  with  any  right,  legal  or  equitable,  which 
they  themselves  could  not  assert.    SevoeU  vs.  HoUand,  608. 

NXnSANCE. 

1.  Obstruction  of  neighborhood  road,  whether  justices  have  juris- 
diction to  abate  as  nuisance  the  question,  superior  court  should 
not  interfere  by  prohibition.    Hart  et  al.  vs.  Taylor,  156. 

NUNC  PRO  TUNC  ENTRY.    See  Practice  in  Superior  OouH,  26;  In- 
terrogatories, 1. 
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OFFICERS     See  Corporations,  2 ;  Process  and  Serrice,  8. 
ONUS  PROBAND!     See  Cloiim,  6,  9, 10;  Etfidtnee,  18. 

ORDINARY. 

1.  Representatives  of  deceased  perBon,  ordinary  cannot  order  them 
to  execute  title  to  land,  except  on  petition  of  header  of  bond. 
F9rd  vs.  mimes,  419. 

PARTIES. 

1.  Ejectment  by  minor  plaintiff  over  fourteen  years  of  age,  who 
dies  testate,  legal  representative  should  be  made  party  in 
her  stead.  Error  to  amend  suit  by  adding  demises  in  names 
of  guardian  and  legal  representative,  (y Byrne  el  al.  vs,  Fedey 
€t  al.,  77. 

3.  Administrator  made  party  over  his  objection  for  purpose  of  en- 
abling counsel  to  prosecute  for  fees.  Manning  ts.  Manning, 
guardian,  et  al.,  137. 

3.  Amendment,  new  and  distinct  parties  cannot  be  substituted  by. 

OiUts.  Tisonetal.,  161. 

4.  Action  by  distributee  against  purchaser  from  administratrix, 

alleging  that  payment  had  been  fraudulently  made  in  worth- 
less railroad  stock,  and  that  administratrix  refused  to  sue  for 
purchase  money,  is  demurrable,  the  administratrix  not  being 
a  party,  and  it  not  being  alleged  that  she  and  her  sureties  were 
insolvent.    Dennis  vs.  Smith,  269. 

5.  Member  of  firm  whose  stock  was  sold  and  proceeds  in  court,  is 

interested  to  see  to  its  proper  distribution,  and  may  be  made 
a  party  to  a  money  rule  against  the  sheriff  therefor.  Wgnne 
i>s.  MOlers  dt  Sibley,  343. 

6.  Equity,  new  parties  to  bill  may  be  brought  in  by  amendment. 

Clary  A  Whaley  f?s,  Haines  el  al.,  520. 

7.  Deceased  administrator,  suit  may  be  brought  on  bond  of  by  cred- 

itor of  intestate,  notwithstanding  an  administrator  de  bonis 
non,  when.     ThorrUon,  ord,,  m.  Park  et  al.,  549. 

8.  Complaint  for  land,  plaintiff  may  declare  against  as  many  or  as 

few  as  he  pleases.  No  improper  joinder  or  non -joinder  on 
face  of  declaration,  question  as  to  who  should  or  ahould  not 
be  defendants,  cannot  be  raised  by  demurrer.  Lewis  etaL  m. 
Adams,  559. 

9.  Creditor  seeking  to  set  aside  trust  deed  on  ground  that  it  is  £raad- 

ulent  as  to  him,  may  proceed  against  fraudulent  trustee  who  is 
holder  of  legal  estate,  without  joining  cestui  que  irusis.  Tisdm 
vs.  Zimmerman  et  al.,  599. 
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10.  Personalty,  after  death  of  debtor,  taken  possession  of  by  stran- 

ger, and  on  death  of  latter,  taken  possession  of  by  his  execu- 
tor, who  converted  same,  right  of  action  therefor  is  in  admin- 
istrator of  debtor,  and  creditors  cannot  maintain  bill  for  account 
against  second  wrong-doer  without  showing  some  good  reason 
why  they  sue  instead  of  the  administrator.  Joms  et  al.  vs, 
McLeodetal.,  602. 

11.  Fund  partly  property  of  widow,  and  partly  held  by  her  in  trust 

for  dependent  children,  delivered  in  lump  to  her  father  to  be 
managed  for  her  and  her  children,  he  became  her  agent,  and 
was  accountable  to  her  alone.  Having  died,  a  verdict  in  favor 
of  her  children  against  his  representatives,  she  not  being  a 
party,  was  illegal.  Fletcher  etal.,  ex*rs,  vs.  Collier,  guardian,  et 
al.,  653. 

Id.  Creditor  of  husband  sued  by  wife  for  money  paid  to  him  by 
husband  on  his  debt,  latter  not  a  necessary  party.  GhappeU  r#. 
Boyd,  662. 

13.  Creditor,  to  recover  from  wife  profits  of  property  conveyed  to 

her  by  husband  in  settlement  of  claim  for  money  thus  used  by 
him,  must  be  by  principle  of  subrogation  to  husband's  right, 
and  he  is  necessary  party.    Ibid. 

14.  Wife's  legacy,  she  is  only  essential  plaintiff  to  action  therefor, 

the  joinder  of  husband  being  simply  matter  of  form.  Wind" 
mr  et  al.  vs.  Bell,  ex*r,  671. 

PARTITION.    See  Tenancy  in  Otmmon,  8. 

PARTNERSHIP. 

1.  Husband  indebted  to  wife  sells  out  his  interest  in  firm  to  co- 
partner, latter  giving  notes  payable  to  wife,  cannot  defeat 
recovery  by  setting  up  fraud  or  mistake  in  which  wife  did  not 
participate.    SteadweU  et  oL  vs.  Morris,  97. 

2.  Equity  will  not  correct  mistake  in  settlement  of  partnership  bus- 
iness, where  one  member  sells  to  other,  unless  moved  for  in 
reasonable  time.    Ibid. 

8.  Member  of  firm  whose  stock  was  sold  and  proceeds  in  court,  is 
interested  to  see  to  its  proper  distribution,  and  may  be  made  a 
party  to  a  money  rule  against  the  sheriff  therefor.  Wynne  vs. 
Millers  d  Sibley,  843 

4.  Issue  tendered  by  him  to  effect  that  plaintiff  had  no  valid  lien 

upon  fund,  because  defendant  had  never  been  in  any  way  sued, 
or  served  by  any  process  whatever,  should  not  have  been 
stricken  on  demurrer.    Ibid. 

5.  Undivided  joint  ownership  and  use  of  lands,  and  joint  enjoy- 

ment of  profits,  constitutes  partners;  but  this  does  not  inter- 
fere with  rule  that  members  of  firm  are  tenants  in  common. 
Sutlive  vs,  Jones  et  al.,  676. 
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6.  Authority  of  copartner  or  ratification  by  Uim,  necessary  before 
mortgage  by  one  member  of  the  firm  will  bind  interest  of 
other  in  partnership  lands,  though  mortgage  be  made  in  firm 
name,  to  creditor  of  partnership,  and  to  secure  firm  debt. 
Ibid, 

PAYMENT.    See  PHndpal  and  Agent,  3,  4. 
PENALTY.     See  Sktrayn,  1. 

PLEADINGS. 

1.  Record  of  former  claim  admissible  to  show  that  points  involved 

are  rm  a^^udioata,  without  any  special  plea.  Johnson  ««.  Lifw- 
lace,  02. 

2.  General  issue,  under  oath,  carries  case  to  Jury.      Woo^oik  tt. 

Beach,  67. 

3.  Unintelligible  plea  should  be  stricken.    Ibid, 

4.  "Indorser"  being  added  to  name  on  face  of  note  constitutes  wri- 

ter joint  maker  or  indorser,  and  though  he  is  described  as  in- 
dorser  in  statutory  form  makes  no  difference,  a  full  copy  of 
the  note  being  annexed.  Callaway  w.  BdrrM,  John&on  db  Co., 
111. 

6.  Objections  under  oath  to  consent  decree  being  entered,  are  plead- 
ing, not  evidence.     Qreen,  guardian,  ei  al,  f».  Oreen,  141. 

6.  Motion  to  vacate  judgment  by  default  on  ground  that  defendant 

was  sick  when  rendered,  and  could  not  put  in  his  plea»  prop- 
erly overruled,  no  reason  being  shown  why  the  plea  was  not 
filed  before  trial  term.  Cannon  w,  Harrotd,  Johnson  db  Co., 
158. 

7.  Payment,  plea  that  defendant,  by  agreement  with  payee  to  re- 

ceive the  same,  had  purchased  note  on  him,  insufficient  in  not 
stating  what  the  agreement  was,  or  that  purchase  would  not 
otherwise  have  been  made.    Beasleig  m.  OigniUiat,  assignee,  187. 

8.  Counter-affidavit  to  distress  warrant  gives  jurisdiction  to  supe- 

rior court;  it  being  dismissed,  case  passes  out,  and  motion  can- 
not be  entertained  to  dismiss  warrant  on  account  of  defective 
affidavit  of  plaintiff.    Babersham  vs.  Bppinger  db  BussM,  199. 

9.  Jurisdiction,  plea  to  not  considered  unless  filed  in  person  at  first 

term  and  sworn  to,  no  want  of  jurisdiction  appearing  on  the 
face  of  the  papers,     bmiih  et€U.9s.  Bawson,  assignee,  208. 

10.  Non  est  factum  cannot  be  pleaded  at  term  after  first  except  by 

way  of  amendment.    Harden  vs,  Atlanta  Cotton  Factarg,  238. 

11.  Description  of  demand  sought  to  be  recovered  need  not  be  set  out 

in  summons  from  justice  court;  may  be  subsequently  supplied 
by  amendment.    Datis  vs.  WUson^  388. 
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13.  Action  by  discharged  employee,  to  mitigate  recovery  by  earn- 

ings intermediate  the  dismissal  and  expiration  of  term)  facts 
must  be  specially  pleaded.    Ansley  V8,  Jordan,  482. 

18.  Recovery  cannot  be  had  exceeding  the  ad  damnum.    Ibid. 

14.  Answering  action,  time  for  is  on  or  before  last  day  of  return 

term.  No  extension  arises  from  failure  to  enter  default  on 
docket.  If  further  time  be  given  by  general  order,  and  privi- 
lege be  not  exercised  within,  court  not  bound  to  notice  plea 
filed  in  vacation,  unless  attention  be  called  to  fact.  Camp  m. 
Wallae$,  497. 

15.  Defense,  to  file  in  terms  of  law.  is  to  lodge  it  at  place  appointed 

within  prescribed  time.  To  avoid  judgment  by  court  under 
constitutional  provision,  defense  under  oath  must  be  dt%  filed. 
Ibid. 

16.  Foreign  corporation,  action  against  by  service  on  agent,  who  also 

qualified  to  exceptions  to  award ;  not  competent  for  counsel  to 
verify  amendment  to  exceptions,  it  not  appearing  that  corpo- 
ration had  withdrawn  from  business  here,  or  that  agent  was  a 
non-resident  of  the  county,  or  even  absent  therefrom.  Va, 
Home  Ins.  Co.  m.  Gfray,  adm'r,,  615. 

17.  Declaration  sufficient;  demurrer  properly  overruled.     Orangen* 

Ins.  Co.  «w.  2\imert  561. 

18.  Several  pleas  filed,  and  verdict  for  defendant,  but  fails  to  show 

on  what  plea  rendered,  jury  should,  at  request  of  either  party, 
be  remanded  to  room,  with  instructions  to  comply  with  §8560 
of  Code.    Babun  9S.  Rabun,  exeeuttix,  647. 

POWERS.    See  Trusts,  9-11. 

practi(;e  in  superior  court. 

1.  Distinct  issues  of  fact  submitted  to  jury  by  consent  of  counsel, 
not  error,  though  done  at  instance  of  court  after  part  of  the 
testimony  had  been  introduced     Brown  vs.  Walters  et  ux.,  23. 

3.  Questions  sent  out  to  be  answered  by  jury,  irregular  for  judge 

not  to  erase  his  pencil  memoranda  thereon.  SieadweU  et  al.  iw. 
Morris  ^  97. 

8.  Rule  requiring  issue  in  claim  case  to  be  tendered,  etc.,  not  pre- 
vent plaintiff's  so  doing  before  call  of  case.  Traverse  when 
papers  are  returned  substantial  compliance.  Simmons  vs.  Busk, 
trustee,  186. 

4.  Motion  to  vacate  judgment  by  default  on  ground  that  defendant 

was  sick  when  it  was  rendered,  and  could  not  put  in  plea, 
properly  overruled,  no  reason  being  shown  why  plea  was  not 
filed  before  trial  term.     Cannon  vs.  Harrold,  Johnson  A  Co.,  158. 

5.  Judge  may  continue  trial  to  next  week  if  necessary  to  complete 
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it»  although  following  Monday  be  time  set  lor  holding  supenor 
court  in  another  county .  Presumption  is  that  steps  were  taken 
to  have  other  court  adjourned.    Budgim  w.  State,  188. 

6.  Counter-affidavit  to  distress  warrant  gives  jurisdiction  to  the  su- 

perior court;  it  being  dismissed,  case  paoaoo  out,  and  a  motion 
cannot  be  entertained  to  dismiss  warrant  on  account  of  defec- 
tive affidavit  of  plaintiff.  Habersham  V8,  Eppinffsr  db  BusmU, 
199. 

7.  Statements  made  by  counsel  in  argument  not  authorized  by  evi- 

dence, duty  of  court  to  interpose  at  the  time.  Fbrsffih,  adm*r, 
t».  Qrthran,  truiUe,  278. 

8.  Act  of  1876,  allowing  questions  to  be  propounded  to  jury  and 

specific  answers  found,  is  confined  to  equity  eases.  TttfU  «•. 
DuBigrum,  822. 

9.  Question  asked  witness  by  court  should  not  intimate  opinion 

against  prisoner.    Harris  iw.  State,  859. 

10.  Plaintiff  closed  and  defendant  introduced  testimony,  latter  is  en- 

titled to  have  jury  pass  upon  case.  Error  to  withdraw  defend- 
ant's evidence  and  direct  jury  to  find  for  plaintiffs.  Wiggins 
vs.  C  leghorn.  Herring  cfe  Co. .  364. 

11.  Rulings  rendered  immaterial  by  subsequent  agreement  of  counsel 

to  confine  issue  before  jury  to  one  point  which  they  did  not 
affect,  cannot  be  made  ground  for  new  trial.  Wheatl^  A  to. 
vs.  West,  401. 

12.  Low  tone  used  by  court  in  exclading  testimony,  request  that  rul- 

ing should  be  repeated  more  distinctly,  should  be  made  at 
once.    Ibid. 

18.  Absent  without  leave,  one  of  movant's  counsel  being  when  mo- 
tion for  new  trial  is  called,  court  may  dispose  thereof,  though 
advised  of  agreement  with  opposite  counsel  to  postpone  hear- 
ing until  some  time  in  vacation.     Ford  vs.  Holmes,  419. 

14.  Court  not  bound  to  conform  to  private  arrangements  of  counsel 

in  conduct  of  business.    Ibid. 

15.  New  trial,  in  revising  motion  for,  judge  may  make  such  notes 

in  the  margin  as  he  sees  proper.    Ibid. 

16.  Evidence  without  which  plaintiff  could  not  possibly  recover,  er- 

roneously excluded ;  failure  to  go  on  and  prove  other  essential 
facts,  not  cure  error  and  sanctify  judgment  of  non-suit.  JiU- 
ler  et  al.  vs.  Speight,  460. 

17.  Answering  action,  time  for  is  on  or  before  last  day  of  return 

term.  No  extension  arises  from  failure  to  enter  default  on 
docket.  If  further  time  be  given  by  general  order,  and  privi- 
lege be  not  exercised  within,  court  not  bound  to  notice  plea 
filed  in  vacation,  unless  attention  be  called  to  fact.  Camp  v$, 
WaUaee,  497. 
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18.  Defense  to  file  in  terms  of  law,  is  to  lodge  it  at  place  appointed 

within  prescribed  time.  To  avoid  judgment  by  court  under 
constitutional  provision,  defense  under  oath  must  be  dn^  filed. 
Ibid. 

19.  Rule  against  sheriff  involving  issues  of  fact  and  of  law  tried,  by 

consent,  without  a  jury,  and  judgment  reversed  on  account 
of  error  on  question  of  law,  in  absence  of  direction  to  con- 
trary, newtrial  results.   Schley,  tugignee,  vs,  Sehofidd  dt  Son^  538. 

30.  Objection  to  matter  of  testimony  and  not  to  medium,  compe- 

tency of  medium  not  in  question.  Feanon  t».  Forsyth^  admin- 
istrator, 687. 

31.  Collection  by  justice  on  void  process  against  garnishee,  who  is  a 

defendant  infi.  fa  ;  he  is  liable  to  rule  therefor  at  instance  of 
plaintiff  in  fi.  fa.^  the  defendant  having  yielded  his  right  to 
.  reclaim  by  setting  up  such  payment  by  illegality  to  fl»  fa, 
Durden,  J.  R,  m.  Belt,  646. 

32.  Answer  that  he  acted  judicially,  traver8ed,^d  correctness  of 

answer  depends  solely  on  question  of  lawnnrising  on  face  of 
certain  documents  from  his  own  court,  traverse  is  for  decision 
by  court.    Ibid, 

* 

33.  Force  and  effect  of  evidence,  not  affected  by  side  which  pro- 

duces. Facts  favorable  to  defendant  ileveloped  by  the  plain- 
tiff's testimony,  quite  as  strong  as  if  put  in  evidence  by  defend- 
ant.    Kenny  vs.  Central  Bailroad,  590. 

34.  Several  pleas  filed,  and  verdict  for  defendant,  but  fails  to  show 

on  what  plea  rendered,  jury  should,  at  request  of  either  party, 
be  remanded  to  room,  with  instructions  to  comply  with  §3560 
of  Code.     Robun  V8,  Mabun,  ex'x,  647. 

25.  Dismissal  of  suit,  primary  evidence  of  is  entry  on  proper  docket 
or  on  minutes  of  court.  Armstnmg,  administrtaor,  et  al.  vs, 
Leuns,eBO, 

36.  Entry  may  be  made  nunc  p}v  tune  under  proper  order,  but  untU 

supplied,  suit  regarded  as  undisposed  of.    Ibid, 

37.  Dockets,  minutes,  etc.,  must  be  kept  so  as  to  represent  true  state 

of  business.  They  may  be  corrected  by  direct  proceedings, 
but  cannot  be  attacked  collaterally.    Ibid. 

its.  Creditor  dismissing  before  rmnitO^r  from  supreme  court  was 
entered,  not  heard  to  say  that  dismissal  was  ineffectual  because 
case  was  still  pending  in  supreme  court,  this  court  having 
finally  disposed  thereof  prior  thereto.    Ibid. 

PRACTICE  m  SUPREME  COURT. 

1    Credit  omitted  in  framing  decree,  supreme  court  will  direct  that 
it  be  allowed.    Brown  vs.  Walters  et  ux.,  38, 

3.  Certificate  to  one  bill  of  exceptions  exhausts  statutory  power  of 
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judge.  He  cannot  certify  a  second.  MeLendon  et  cU,  vs.  Mo- 
L&ndan  et  <U,,  110. 

8.  Portion  of  charge  excepted  t4)  not  copied  in  ground  of  motion 
for  new  trial,  nor  plainly  referred  to  in  entire  charge  appended, 
exception  not  considered.  Bagle  4b  PhnUx  €h,  et  al,  tw.  WetA  it 
al,,  120. 

4.  €k)nditional  new  trial  granted  below;  condition  cannot  be  com- 
plained of  by  successful  party,  where  this  court  is  of  opinion 
that  unconditional  new  trial  should  have  been  ordered.  Cen- 
tral Railroad  ve,  Moore,  151. 

6.  Exception  to  entire  charge  without  specifying  particular  error, 
too  vague  and  indefinite.  Brunewiek  A  Albany  Railroad  ef. 
Toomer,  adm'r,  258. 

6.  Motion  to  commit  defendant  or  to  require  him  to  give  new  bail, 

decision  thereon  not  reviewable  at  instance  of  state.  Siate  m. 
Capere,  308. 

7.  Damages  a'M^ed  for  bringing  case  up  for  delay  only.    BaUBom, 

Smith  d  CUffard,  265 

8.  No  objection  made  in  court  below  to  hearing  of  motion  for  new 

trial  on  ground  that  it  had  not  been  filed,  and  because  brief  of 
evidence  had  not  been  approved  at  proper  time,  such  objection 
not  entertained  by  this  court.    Smith  m.  Adair  d  Broe,,  281. 

9.  Brief  of  evidence,  to  authorize  it  to  be  sent  up  as  part  of  the 

record,  it  must  be  expressly  approved  by  the  court.  Citffof 
Atlanta  m.  Olover  et  al.,  887. 

10.  Recital  in  bill  of  exceptions  that  brief  is  part  of  record,  and  that 
testimony  is  correctly  set  forth  in  certified  copy  thereof  which 
accompanies  bill  of  exceptions,  not  sufficient,  especially  where 
it  appears  that  record  was  not  certified  by  clerk  until  seven 
days  after  judge  certified  bill  of  exceptions.    Ibid. 

11  Writ  of  error  returnable  by  law  to  August  term,  not  dismissed 
for  misdescription  in  bill  of  exceptions  and  in  judge's  man- 
date.   Miller  et  al.  m  Speight,  460. 

12.  Holding  that  it  was  not  competent  for  defendant  to  show  so  and 
so,  no  necessary  error,  as  it  does  not  appear  that  defendant 
offered  evidence  to  the  point,  nor  at  what  stage,  nor  under 
what  circumstances  the  ' '  holding  "  took  place.  Anriejf  ve,  Jor- 
dan,  482. 

18.  Doubtful  whether  defendant  in  fi.  fa.  worked  claimant's  land  as 
a  mere  cropper  or  as  a  tenant,  doubt  resolved  here  in  favor  of 
verdict    Sime  te.  Doreey,  488. 

14.  Exhibit,  when  a  part  of  bill  of  exceptions,  and  when  an  exhibit 
proper,  requiring  judge's  identification.  OoiquiU,  gowmor^  w. 
iSMemum,492. 

16.  Recognizance,  indictment,  etc.,  no  part  of  record  of  edtefmoin^ 
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so  as  to  dispense  with  identification  of  them  as  evidence  in- 
troduced on  trial  of  ad,  fa.    Ibid, 

16.  Correctness  of  judgment  complained  of  depending  on  evidence, 

evidence  must  be  brought  up,  duly  authenticated.    Ibid. 

17.  Several  methods  of  bringing  up  evidence  stated.    Ibid. 

18.  Rule  against  sheriff  involving  issues  of  fact  and  law  tried,  by 

consent,  without  a  jury,  and  judgment  reversed  on  account  of 
error  on  question  of  law,  in  absence  of  direction  to  contrary, 
new  trial  results.    Schley,  asaigtiee,  m.  Schofidd  dt  Son,  528. 

19.  Objection  to  matter  of  testimony  only,  incompetency  of  medium 

cannot  be  urged  in  supreme  court.  Pearson  ve,  Fin'syth,  adm'r. 
637. 

20.  Municipal  corporation  cannot  have  certiorari  to  judgment  of  ac- 

quittal in  corporation  court.  Cranston  vs.  Mayor,  etc,,  of 
Augusta,  572.     See  Johnson  et  at.  w.  Stoite,  640. 

21.  Judgment  dismissing  bill  on  demurrer,  this  court  will  not,  on  re- 

quest, embody  in  affirmance,  leave  to  reinstate  or  amend,  un- 
less amendment  proposed  would  make  case  for  relief  beyond 
all  reasonable  doubt ;  nor  even  then,  if  there  has  been  appa- 
rently needless  delay.  Branch,  Sons  &  Co,  vs.  Knapp  et  al., 
614. 

22.  Time  set  for  hearing,  and  on  day  previous  thereto,  at  instance 

of  complainants,  application  for  injunction  was  heard  and  re- 
fused, refusal  not  such  final  decision  as  can  be  reviewed.  Col- 
Uns  et  al.  vs.  Huffei  al.,  638. 

28.  Writ  of  error  not  dismissed  because  clerk  certifies  that  bill  of 

•  exceptions  is  original,  instead  of  certifying  it  to  be  the  true 

original.    Fletcher  et  al.,  eafrs,  vs.  CoSier,  guardian,  et  al.,  658. 

24.  Brief  of  evidence  having  entry  by  judge  approving  it  and  grounds 

of  motion  for  new  trial,  and  motion,  set  out  in  full  in  bill  of 
exceptions,  reciting  that  evidence  was  attached  thereto,  suffi- 
ciently authenticates  fact  that  brief  was  attached  to  motion, 
and  hence  entry  of  filing  on  latter  included  former.    Ibid. 

25.  Dismissal  of  action  before  remittitur  from  supreme  court  was 

entered,  plaintiff  not  heard  to  say  that  dismissal  was  ineffec- 
tual because  case  was  still  pending  in  supreme  court,  this  tri- 
bunal having  finally  disposed  thereof  prior  thereto.  Arm- 
strong,  adm'r,  et  al.,  vs.  Lewis,  680. 

PRESCRIPTION. 

1.  Private  way  over  land,  prescriptive  right  can  only  be  acquired 

to  by  showing  uninterrupted  use  of  permanent  way,  not  over 
fifteen  feet  wide,  kept  open  and  in  repair  for  seven  years. 
bh/yrt  et  al.  vs,  Walton  et  al,,  28. 

2.  Not  sufficient  to  show  that  claimants  have  been  accustomed  for 
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more  than  seven  years  to  pass  over  the  land,  changing  the  way 
as  they  saw  fit,  to  avoid  obstructions  or  for  convenience.    Ibid. 

8.  Possession  for  four  years  under  purchase  from  defendant  in  fi. 
fa.,  to  discharge  from  lien,  must  have  been  open  and  noto- 
rious.    Taylor  tw.  Morgan,  46. 

4  Trust  property,  purchaser  of  from  trustees,  under  order  from 
proper  court,  with  written  evidence  of  title  and  seven  years' 
possession,  acquires  good  prescriptive  title.  Vam&r  m.  Qunn 
et  al.,  54. 

5.  Trustees,  title  in,  prescription  which  operates  against  them  ope- 

rates also  against  eesttii  que  trust.    Ibid. 

6.  Permissive  possession  cannot  be  foundation  of  prescription.  This 

applies  to  seven  years  with  color,  or  twenty  years  without. 
Ford  vs  Holmes,  419. 

7.  Holder  under  executory  contract  of  purchase,  written  or  parol, 

has  permissive  possession  only,  until  his  part  of  contract  is 
performed,  or  until  conveyance  is  executed  by  his  vendor. 
Ibid, 

PRESUMPTION.    See  OriminalLaw,  8/  EomssUad,  22;  WiUs,  8. 

PRINCIPAL  AND  AGENT. 

1.  Action  against  agents,  although  principals  were  known,  demur- 
rer thereto  properly  sustained.     QUI  vs,  Tison  et  al.,  161. 

3.  Amendment,  principals  cannot  be  substituted  by.    Ibid. 

8.  Receipt  by  general  agent  to  collect,  of  property  in  settlement  of 

debt,  as  binding  on  principal  as  if  it  were  paid  in  money. 
McLaughUn  m.  Blount  et  al.,  1€8. 

4.  Payment  by  one  person  of  debt  of  another  without  consent  or 

request  of  the  latter,  not  allowed  as  set  off  to  suit  by  latter  on 
due-bill.     PaiiJdo  ts.  SmOh  A  Clifford,  365. 

5.  Foreign  corporation,  action  against  by  service  on  agent,  who 

also  qualified  to  exceptions  to  award;  not  competent  for  coun- 
sel to  verify  amendment  to  exceptions,  it  not  appearing  that 
corporation  had  withdrawn  from  business  here,  or  that  agent 
was  a  non-resident  of  the  county,  or  even  absent  therefrom. 
Fa.  Home  Ins.  Co.  vs.  Oray,  adm'r,  515. 
6.  Fund  partly  property  of  widow,  and  partly  held  by  her  in  trust  for 
dependent  children,  delivered  in  lump  to  her  father  to  be  man- 
aged for  her  and  her  children,  he  became  her  agent  and  was 
accountable  to  her  alone.    Having  died,  a  verdict  in  favor  of 
her  children  against  his  legal  representatives,  she  not  being  a 
party,  was  illegal.    Fleteheret  al.,  ea^rs.,  ns.  ColUer,  guardian, 
etal.,  653. 
7.  Wife  having  no  power  to  consent  to  application  of  money  to 
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husband's  debt,  has  oo  power  to  ratify  such  application,  even 
on  compensation  being  made  to  her  by  hnsband  in  property, 
without  approval  of  competent  court.  OhappeU  vs.  Boyd,  663; 
Windsor  et  «/.  iw.  BeU,  exeW,  671. 

PRINCIPAL  AND  SECURITY.    See  Burety  and  Indorser. 
PROCESS  AND  SERVICE. 

1.  Direction  to  sheriff  of  one  county  to  serve,  is  not  authority  to 

sheriff  in  another.  Advantage  of  defect  may  be  taken  by  de- 
fendant so  served  at  trial  term.  CaUaway  m.  Horrold,  John- 
son  &  Co.,  111. 

2.  Actual  notice  of  order  requiring  delivery  to  receiver,  sufficient 

to  render  disobedient  party  in  contempt;  that  he  was  officially 
apprized  unnecessary.     Letm  vs.  Singleton,  Hunt  A  Co,,  164. 

8.  Constable  specially  deputized  by  sheriff,  and  sworn  in,  for  pur- 
pose of  serving  particular  writ,  he  became  a  de  facto  deputy 
sheriff,  and  service  by  him  was  legal.  Twiggs  vs.  Hardmek, 
272. 

4.  Personal  service  effected,  objections  to  authority  of  serving  offi- 
cer, after  judgment,  not  favored.    Ibid. 

PROHIBITION.    See  Nvisanee,  1. 

PROTEST.    See  Surety  and  Indorser,  6-7. 

PUBLIC  SCHOOLS.    See  Schools. 

RAILROADS. 

1.  Stock,  suit  for  damage  to,  killing  being  admitted,  onus  on  de- 

fendant to  show  diligence.  AUantie  d  Qulf  BaUroad  vs.  Or^f- 
Jin,  11. 

2.  Voluntary  drunkard  falling  or  lying  on  track,  cannot  recover, 

though  there  may  be  contributory  negligence  on  part  of  de- 
fendant.   Southwestern  BaUroad  vs.  Hankerson,  114. 

8.  Widow  suing  for  homicide  of  huciband,  that  she  worked  in  field 
for  livelihood  after  his  death.  Inadmissible.  Central  BaUroad 
vs.  Moore^  151. 

4.  Inquest,  that  jury  of  found  verdict,  equally  inadmissible.    Ibid, 

5.  Company  showing  itself  without  fault,  there  can  be  no  recovery. 

Unnecessary  to  show  fault  in  deceased.    Ibid. 

6.  Street  railroad  company,  liability  for  damage  to  passenger  re- 

sulting from  riotous  fighting  on  car.  HoUy  vs.  Atlanta  Street 
BaUroad,  216. 

7.  Emergency  relied  upon  as  justifying  conductor  in  going  out  of 

his  sphere  of  duty,  incumbent  on  conductor,  or  those  claiming 
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through  him,  to  make  it  clearly  appear  that  emergency  was 
not  caused  by  his  fault.     OentnU  Bailroad  v%.  8ear$,  279. 

8.  Blow-postB,  §708  of  Code  requiring  erection  of,  etc.,  is  applica- 

ble only  to  crossings  of  public  roads.  Georgia  BaUroad  tw. 
Oox,  455 

9.  Homicide  of  passenger  by  collision  is  prima  fade  felony.    For 
y       widow  to  recover  she  must  either  prosecute  or  show  good  ex- 
cuse for  failure.    SawteU  ve.   Western  db  Atlantic  Bailroid,  567. 

10.  Lease  of  Western  &  Atlantic  Railroad,  by  act  providing  for, 

lessees  were  made  subject  to  suit  in  any  county  in  which  road 
is  located.    Ibid 

11.  Employee  must  be  free  from  fault  or  negligence  to  authorize  re- 

covery by  himself,  or,  in  case  death  results,  by  widow ;  doc- 
trine of  apportionment  of  damages  on  account  of  contributory 
negligence  does  not  apply.  Atlanta  d  Weti  Point  Bailroad  vs. 
Webb,  586;  Kenneyvs.  Central  BaUrood,  690. 

REASONABLE  TIME.     See  Contracts,  8. 

RECOGNIZANCE.    See  Scire  Fadas, 

RECOUPMENT.    See  Set- Off  and  Becoupment, 

RE-ENTRY.     See  Vetidor  and  Purchaser,  2. 

REGISTRY  Li  WS.    See  Mortgage,  4,  8. 

RES  ADJUDICATA.    See  Judgments,  6,  7,  10,  15,  18.  20, 22,  25. 

RES  GESTAE.     See  Evidence,  2,  10. 

ROADS  AND  BRIDGES. 

1.  Private  way  over  land,  prescriptive  right  can  only  be  acquired  to 

by  showing  uninterrupted  use  of  permanent  way,  not  over  fif- 
teen feet  wide,  kept  open  and  in  repair  for  seven  years.  Short 
et  al,  M.  Walton  et  al,,  28. 

2.  Not  BuflScient  to  show  that  claimants  have  been  accustomed  for 

more  than  seven  years  to  pass  over  the  land,  changing  the 
way  as  they  saw  fit,  to  avoid  obstructions  or  for  convenietice. 
Ibid. 

8.  Neighborhood  road  used  by  settlement  of  people,  is  not  public 
road  in  sense  of  Code  and  in  common  parlance.  Hart  et  al., 
justices,  M.  Taylor,  166. 

4.  Blow-posts,  §708  of  Code  requiring  erection  of  by  railroads,  is 
applicable  only  to  crossings  of  public  roads.  Georgia  Bailroad 
M.  Oox,  465. 
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8AL£  BY  COMMISSIONER  OR  MASTER     See  EquUy,  15. 

SALES. 

1.  Purchase  without  warranty  and  at  buyer's  risk,  plea  setting  up 

damage  from  defective  quality  of  article,  properly  stricken. 
WoolfoUc  f>».  Beach,  67. 

2.  Piano  sold  conditionally  on  payment  of  certain  price,  title  remains 

in  seller  to  secure  balance,  and  he  is  not  required  to  tender 

back  the  part  paid  as  condition  precedent  to  recovery.     OiH- 

ford.  Wood  d  Co.,  for  use,  w,  McKirUey,  230. 
8.  Merchantable,  defendant  may  show  that  article  was  not,  and  that 

its  value  has  been  paid,  in  which  event  seller  cannot  recover. 

Ihid. 
4   Commissioner  or  master  in  chancery,  sale  by  is  always  subject 

to  confirmation  by  chancellor,  and  a  large  discretion  is  allowed 

hioL     WdUer$  w.  Hargrove,  wnCr,  et  ai. ,  207. 

5.  Crop  not  planted,  no  complete  sale  thereof  can  be  made.    SttrU- 
ingUm  vs,  Chieholm,  270. 

0.  Crop  planted,  but  sale  did  not  embrace  whole  crop  or  any  par- 

ticular part,  no  sufficient  identification  to  pass  title  against 
bona  fide  purchaser.    Ibid. 

7.  Note  provided  that  guano  was  sold  under  analysis  of  inspector, 

and  that  inspector  is  constituted  '* agent,  and 

agree  to  be  bound  by  his  inspection; "  no  such  express  contract 
by  purchaser  to  be  bound  by  analysis  as  to  authorize  court  to 
strike  plea  that  article  was  worthless  as  a  fertilizer.  Wiffgins 
V8.  C leghorn,  Herri^tg  A  Co.,  864. 

8.  Ambiguous,  contract  was,  and  meaning  should  have  been  left  to 

jury.    Ibid. 

9.  Fertilizer  accepted  with  warranty  "as  to  its  effects  on  crops, 

only  as  to  the  analysis  of  the  state  inspector  as  evidenced  by 
his  brand  on  each  and  every  package,"  purchaser  cannot  avoid 
paying  therefor  if  the  packages  were  actually  branded  in  the 
way  contemplated  by  contract.  Jack»on  iw.  Langston  dk  Crane, 
992. 

SCHOOLS. 

1.  Dismissal  of  teacher  by  local  trustees  for  cruel  treatment,  and 

affirmance  by  county  board  of  education,  df^cision  binding  upon 
all  parties.    Pierce,  relator,  va.  Beck,  commimoner,  et  al. ,  418. 

2.  Teaching  done  in  defiance  of  such  decision,  no  right  to  compen- 

sation out  of  public  school  fund  accrued  therefor.    Ibid. 

SCIRE  FACIAS. 

1.  Recital  that  principal  had  been  indicted  for  offense  of  misde- 
tneanor,  that  he  gave  recognizance  for  his  appearance,  etc.. 
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and  that  the  bond  had  been  duly  forfeited,  described  offense 
with  sufficient  particularity.  BADh  f».  Ck^qfiiU^goteriMyr,  197. 
2.  City  court  holding  four  sessions  a  year,  in  March  and  Sep- 
tember for  the  transaction  of  criminal  business  only,  and  in 
June  and  December  for  civil  and  criminal  business,  m*.  fa. 
on  bond  forfeited  at  June  term,  being  a  civil  proceeding,  prop- 
erly made  returnable  to  next  December  term.    Ibid. 

SERVICE.    Bee  Proem  and  Bermee. 

BET  OFF  AND  RECOUPMENT. 

1.  Tort  committed  by  "  the  people  of  the  plaintiff,"  upon  the  ten- 

ant's crop,  cannot  be  set  up  by  way  of  recoupment  against 
landlord's  rent,  especially  where  there  is  no  evidence  that 
plaintiff  ordered  tort  committed.    Brown  w,  Alfriend,  12. 

2.  Sale  without  warranty  and  at  purchaser's  risk,  damage  from 

worthless  quality  of  article  cannot  be  recouped      Wooffolk  «»• 
Beach,  67. 
8.  Payment  of  one  person  of  debt  of  another  without  consent  or 
request  of  latter,  not  allowed  as  set-off  to  suit  by  latter  against 
former  on  due-bill.    PatiUo  vs.  Smith  A  Clifford,  266. 

SHERIFF.     See  Mandamus,  1. 

SLANDER.     Bee  Libd  and  Blander. 

SOLICITOR,  COUNTY.    See  (hits,  1. 

SOLICITOR  GENERAL.    See  Coits,  1, 8,  4. 

SPECIFIC  PERFORMANCE.    See  EquUy,  84. 

STOCKHOLDERS.    See  B(mks,  2,  8;  Chrporations,  4,  5. 

STREET  RAILROAD.     See  BaUroads,  6. 

SUBROGATION.    See  Husband  and  Wife,  16. 

SUPERSEDEAS  BOND.    See  Surety  and  Indorser,  2,  8. 

SURETY  AND  INDORSER 

1.  "Indorser"  written  after  name  on  face  of  note,  constitutes  writer 

either  a  joint  maker  or  indorser,  and  he  may  be  sued  with 
other  makers,  the  note  being  payable  to  bearer  and  the  origi- 
nal  payee  not  indorsing  it.  OaUaway  w.  ffarrold,  Joknmn  db  Oo.^ 
111. 

2.  Supersedeas  bond,  alflrmance  by  supreme  court,  plaintiff  has  op. 

tion  either  to  enter  up  judgment  against  principal  and  sure- 
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ties,  as  in  oases  of  appeal,  or  to  cause  execution  to  issue  against 
them  without,  as  in  cases  of  stay-bonds.     Owyer  m.  Kennedy, 

8.  Execution  could  have  been  issued  at  any  time  at  instance  of 
surety,  and  paid  off  and  controlled  by  him  against  the  other 
parties.    Ibid. 

4.  Judgment  cannot  be  rendered,  on  mere  motion,  or  on  trial  of 

main  case,  in  favor  of  plaintiff  against  sureties  on  forthcom- 
ing bond,  either  in  attachment  or  distress  for  rent.  Clary  d 
Whaley  vs.  Haims  et  al.,  520. 

5.  Bail  trover,  surety  can  no  more  go  behind  judgpient  by  affidavit 

of  illegality  than  can  principal.  Jackson  et  ai,  vs.  GuUmartin 
A  Co.,  544. 

6.  Notice  of  nonpayment,  proof  of  is  part  of  plaintiff's  case  in  suit 

against  indorser  of  note  payable  at  chartered  bank,  even  if 
there  be  no  plea.    Folk  dt  Co  vs.  BothschUd,  505. 

7.  National  bank  is  chartered  bank  within  meaning  of  §2781  of  Code 

on  subject  of  notice  and  protest.    Ibid. 

8.  Accommodation  indorser,  against  whom  creditor  has  obtained 

judgmeat,  who  alleges  discharge  by  dismissal  of  prior  suit  on 
same  claim  in  which  security  on  appeal  was  given,  must  show 
that  dismissal  was  by  creditor  or  at  creditor's  instance.  Ann- 
strong  j  adm*r,,  et  at.  vs.  LetDis,  680. 

TAX. 

1.  Property  included  within  corporate  limits  by  survey  under  city 

engineer  and  tax  paid  thereon  for  several  years  without  pro- 
test or  objection;  though  it  be  subsequently  discovered  that 
property  was  not  in  fact  within  limits,  amount  paid  as  tax 
cannot  be  recovered.    Jackson  vs.  City  of  AUanta,  228. 

2.  Dogs,  taxation  of  by  municipal  corporation,  etc.,  authorities 

cited.     Cranston  vs.  Mayor ^  etc.^  of  Augusta,  578. 

TENANCY  IN  COMMON. 

1.  Whole  estate  sold  by  one  tenant,  as  joint  property  of  himself  and 

co-tenant,  holding  himself  out  as  authorized  to  represent  latter, 
and  purchaser  enters  into  possession  claiming  under  both  ven- 
dors, co-tenant  is  not  ousted  if  he  neither  authorized  nor  rat- 
ified.    SeweU  vs.    Holland,  608. 

2.  Title,  legal  or  equitable,  thus  acquired,  will  attach  only  upon  the 

undivided  interest  of  the  tenant  with  whom  he  dealt,  and  he 
will  be  a  tenant  in  common  with  the  original  co-tenant.    Ibid. 

8.  Co-tenant  cannot  prevent  partition  at  instance  of  vendee,  on 
ground  that  consideration  of  deed  was,  in  part,  a  corrupt 
agreement  to  compound  a  felony.    Ibid, 
46 
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4.  Undivided  joint  ownership  and  use  of  lands,  and  joint  enjoy- 
ment of  profits,  constitute  partners;  but  this  does  not  interfere 
with  rule  that  members  of  firm  are  tenants  in  common.  But- 
live  V8,  Jones  et  cU,,  676. 

TIME.     See  Justice  Courts,  8. 

TORTS. 

1.  Recoupment,  tort  committed  by  "the  people  of  plaintiff"  upon 

the  tenant's  crop,  cannot  be  set  up  against  landlord's  rent, 
especially  where  there  is  no  allegation  that  plaintiff  ordered 
tort  committed.     Brown  ts.  Alfriend,  12. 

2.  Contract  made  with  city  for  working  streets  for  one  year,  city 

reserving  right  to  "judge  of  the  faithfulness  and  sufficiency  of 
said  contractor  and  the  hands  he  may  have  emplo^-ed;*'  if  con- 
tractor be  captiously  discharged  before  expiration  of  year,  he 
has  cause  of  action  for  damages.  Alexander  iw.  Mayor,  etc.,  of 
Americus,  86. 
8.  Employee  engaged  in  blasting,  suit  for  injury  resulting  from 
premature  explosion,  if  defective  powder  alleged  to  have  been 
furnished,  unnecessary  to  state  particular  elements  in  the  mix- 
ture which  rendered  it  unsafe.  Eagle  db  Phenix  Man,  Co.  vs. 
Welch,  444. 

4.  Druggist  recommends  prescription,  not  as  his  own,  but  as  that 

of  another  named  person,  and  is  ordered  by  customer  to  fill  it, 
and  does  so,  charging  only  for  the  medicines  and  tor  compound- 
ing them,  he  is  not  responsible  for  any  damage  which  may 
result  from  the  use  of  remedy.    Bay  vs.  Burhank  d;  Jones,  605. 

5.  Homicide  of  passenger  by  collision  of  trains,  prima  facte  felony. 

Widow  of  passenger  cannot  recover  unless  she  either  prose- 
cutes or  shows  good  excuse  for  failure.  SawteU  'es.  Western  & 
Atlantic  Railroad,  567. 

TROVER. 

1.  Conversion  by  debtor  of  property  transferred  as  security,  of 

greater  value  than  amount  due,  measure  of  damages  is  debt, 
with  interest.     Clark  et  al.  vs,  BeU,  ex'r.,  147. 

2.  Bail  trover,  surety  can  no  more  go  behind  judgment  by  affidavit 

of  illegality  than  can  principal.  Jackson  et  cU.  vs,  GuUmartin 
d  Co.,  544. 

TRUSTS. 

1.  Purchaser  of  trust  property  from  trustees,  under  order  of  proper 

court  for  sale,  etc.,  with  written  evidence  of  title  and  seven 
years'  possession,  acquires  good  prescriptive  title.  VarTier  vs. 
Gunn  etal,,  54. 

2.  Prescription  which  operates  against  trustees  holding  title,  oper- 

ates also  against  cestui  que  Pniet,    Ibid. 
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8.  Mortgage  by  trustee  to  cestui  que  trust  conditioned  for  faithful 
execution  of  trust,  cannot  be  discharged  by  his  paying  the 
money  to  himself;  therefore  it  cannot  be  discharged  by  a  pur- 
chaser's paying  the  money  to  him.  Hawkins  et  cU,,  ex*rs,  vs. 
Taylor  et  al.,  171. 

4.  Assignment  by  married  woman  of  interest  of  herself  and  minor 

children  in  mortgage,  valid  as  to  herself,  if  based  upon  consid- 
eration received  by  herself  or  her  agent,  but  void  as  to  the 
children.    lUd. 

5.  Lien  upon  property  for  supplies  furnished  to  make  crop,  trustee 

cannot  create.     Tift  d  Co.  vs.  Mayo  et  al,  246. 

6.  Cestui  que  trust,  though  a  married  woman,  had  power,  in  1872, 

to  mortgage  her  separate  estate  just  as  Afenie  sole,  unless  re- 
strained by  deed  of  trust.    Ibid. 

7.  Free  persons  of  color,  in  1842,  paid  purchase  money  for  land, 

but  title  was  taken  to  third  person  under  agreement  to  hold 
it  in  trust  for  her  and  her  heirs,  such  trust  w^as  void  as  being 
contrary  to  the  then  declared  policy  of  the  state.  StcoU  et  al. 
M.  Oliter  etal.,  248. 

8.  Creditor  seeking  to  set  aside  trust  deed  on  ground  that  it  is 

fraudulent  as  to  him,  may  proceed  against  fraudulent  trustee 
who  is  holder  of  legal  estate,  without  joining  cestui  que  tnut. 
Tucker  m.  Zimmerman  et  at. ,  599. 

9.  Power  to  sell,  does  it  include  power  to  mortgage  ?     Colesbury  vs. 

Dart  et  al.,  620. 

10.  Mortgage  of  portion  of  property  at  instance  of  three  of  benefi- 

ciaries, who  received  proceeds  of  loan  ;  foreclosure  not  en- 
joined at  their  instance,  the  presumption  being  that  amount 
advanced  to  them  was  not  in  excess  of  their  share  of  estate. 
Decree  of  foreclosure  not  binding  on  beneficiaries  not  parties 
to  bill.     Ibid. 

11.  Power  to  mortgage  conferred  by  deed  made  prior  to  Code,  not 

nullified  by  §-4835.     Ibid. 

12.  Notice  of  trust  did  not  cast  on  mortgagee  duty  of  seeing  to  appli- 

cation of  money  loaned.    Ibid. 

18.  Insurance  payable  at  death  to  widow  for  use  of  herself  and  de- 
pendent children,  vested  in  former,  partly  as  her  own  and 
partly  in  trust  for  her  children.  Fletcher  et  al. ,  exrs,  vs.  CoUier, 
guardian,  et  al.,  658. 

14.  Fund  being  delivered  in  lump  to  her  father  to  be  managed  for 
her  and  her  children,  he  became  her  agent  and  was  accounta- 
ble to  her  alone.  Having  died,  a  verdict  in  favor  of  her  chil- 
dren against  his  legal  representative,  she  not  being  a  party, 
was  illegal.    Ibid. 
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VENDOR  AND  PURCHASER. 

1.  Vendee  fully  acquainted  with  title  at  time  of  purchjtse,  and  hav- 

ing also  acquired  prescriptive  title  bjr  possession,  must  pay  for 
land.    Bryan  vs.  Oifborne,  51, 

2.  Re-entry  provided  for  in  deed,  sufficiently  complied   with    if 

notice  thereof  was  posted  on  lot;  after  expiration  of  ten  days, 
under  terms  of  deed,  it  would  defeat  title  of  purchaser.  SwoU 
tt  al,  V9  OUver  et  cU.,  248. 

3.  Notice  of  recitals  in  deed  constituting  link  in  chain  of  title,  pur- 

chaser charged  with.    Rosser  vs.  Oheney  et  al,,  468. 

4.  Administrator's  sale  of  wild  lands  on  credit  and  bond  for  titles 

given;  representations  made  concerning  title,  twelve  months 
thereafter,  on  executing  deed  and  taking  mortgage  for  pur- 
chase money,  not  cause  for  rescision  or  for  withholding  pay- 
ment.   Kirkland  w.  Wade,  guardian,  478. 

6.  Lien  of  material-man  superior  to  mortgage  by  vendee  to  vendor, 
cotemporaneous  with  deed  to  him  (vendee),  to  secure  the  pur- 
chase money.    Tanner  vs.  BeU  et  al.,  684. 

VENUE. 

1.  Superior  court  of  county  where  some  of  the  defendants  against 

whom  substantial  relief  is  prayed,  reside,  has  jurisdiction  of 
bill  to  set  aside  sale  of  stock  designated  by  Code  as  realty. 
Eagle  d  Phenix  Co.  etal.,  ts.  West  et  al,.  120. 

2.  Though  main  attack  of  bill  may  be  against  surety,  yet  if  sub- 

stantial relief  is  prayed  against  administrator,  venue  may.  be 
laid  in  county  of  latter.  Austin  et  aL  vs,  Baiford,  adrn'r,  et  al., 
125. 

3.  Lessees  under  West.  &  At.  Railroad  lease  act;  are  subject  to  be 

suedin  any  county  in  which  road  is  located.  Sawtell  vs.  West. 
ds  At.  BaUroadf  M7. 

VERDICT. 

1.  Written  request  by  ten  of  .jury  of  twelve  which  found  defendant 

guilty,  that  court  would  be  as  lenient  as  possible,  properly 
refused  I'ecord  with  verdict,  jurors  stating  that  they  acted 
•merely  as  individuals.    Hoby  vs.  State,  45. 

2.  Equity  causes,  acts  authorizing  special  verdicts  in;  only  such 

issues  need  be  submitted  to  jury  as,  together  with  facts  ad- 
mitted by  pleadings,  will  bring  out  truth  of  case  fully  enough 
to  sustain  decree.    Bryan  vs.  Osborne,  51. 

VOLUNTARY  PAYMENT,    See  Tax,  U 

WARRANTY. 

1.  Purchase  without  warranty  amd  at  bnyer's  risk,  plea  setting  up 
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damage  from  defective  quality  of  article,  properly  stricken. 
v  '  Woolfi3iUt  «9.  Bea4ik,  07. 

3«  Merchantable,  defendant  may  show  that  article  was  not,  and 
that  its  value  has  been  paid,  iu  which  event  seller  cannot  re- 
cover.    Ouilford,  Wood  dk  Co.,  for  use,  w.  MeKinley,  230. 

8.  Fertilizer  accepted  with  warranty  "  as  to  its  effect  on  crops,  only 
as  to  the  analysis  of  the  state  inspector  as  evidenced  by  his 
brand  on  each  and  every  package,"  purchaser  cannot  avoid 
paying  therefor  if  the  packages  were  actually  branded  in  the 
way  contemplated  by  contract.  Jaek$on  w.  Langston  d  Crane, 
802. 

4.  Bviction  established  when  it  is  shown  that  land  was  levied  on 

under  judgment  against  person  from  whom  warrantor  derived 
title  of  older  date  than  warranty,  that  claim  was  interposed, 
land  found  subject,  and  sold,  and  that  warrantee  had  yielded, 
or  been  turned  out  of  possession.  Drinkwater  m.  Moreman, 
805. 

5.  Judgment  resting  on  warranty  older  than  constitution  of  1868, 

will  prevail  over  homestead  right  under  that  constitution, 
though  eviction  took  place  after  its  adoption.    Ibid. 

6.  Bankrupt,  warrantee  adjudicated,  and  land  set  apart  to  him  by 

assignee  as  exempt,  his  right  to  avail  himself  of  warranty,  on 
subsequent  eviction,  is  unaffected..    Ibid 

7.  Implied  warranty  not  pleaded,  defense  not  available  even  if  sus- 

tained by  evidence.    I^irrott  dt  Bro.  vs.  Johnson,  475. 

WAYS.     See  Boads  and  Bridges,  1,  2. 

WEIGHTS  AND  MEASURES.     See  Evidence,  18. 

WILLS. 

1.  Bequest  to  son,  with  no  power  of  disposition,  his  interest  being 

for  life  only,  but  in  case  of  issue,  then  to  his  child  or  children, 
but  in  event  of  no  issue,  then  to*  be  divided  among  testator's 
relatives  named  in  will,  does  not  create  estate  tail,  but  life 
estate  with  remainder  over.     0' Byrne  ei  al.  vs.  Feeley,  et  at.,  77. 

2.  Minor  over  fourteen  years  of  age  may  make  will  disposing  of 

both  realty  and  personalty .    Ibid 

8.  Existence  of  will  proved  by  parol,  without  objection,  presump- 

tion,  nevertheless,  until  will  is  produced,  that  realty  goes 
where  law  casts  it.    IfiUer  et  al.  vs  Speight,  460. 

4.  Bequest  to  daughter  in  1856,  of  residue  of  estate  to  her  own 
proper  use  and  benefit,  free  from  disposition  of  husband,  etc. , 
<2reates  separate  estate.     Windsor  eta(,  vs.  Bel!,  ex'r,  671. 
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WITNESa 

1.  Child  seven  years  of  age  may  testify,  if  upon  examination  she 
be  found  intelligent,  etc.    Johnwn  ds.  State,  35. 

%  Brief  of  evidence  agreed  on  at  former  trial,  admissible  to  attack 
testimony  of  witnesses  who  swore  at  both  trials,  proper  foun- 
dation being  laid.     Taylor  vs.  Morgan,  46. 

3.  Attorney  present  9l  conversation  between  administrator  and  par- 

ties contemplating  purchase  from  widow,  competent  on  ques- 
tion as  to  whether  estate  was  estopped  from  again  selling  by 
reason  of  what  was  said  by  administrator  at  that  time,  though 
latter  be  dead,  and  though  attorney  was  advising  counsel  of 
purchaser.    AUen^  admW^  08.  Morgan  et  al.,  107. 

4.  Especially  is  he  competent  where  evidence  of  administrator  on 

former  trial  is  in  court,  and  was,  in  fact,  subsequently  intro- 
duced.   Ibid, 

6.  Issue  whether  mortgage  had  been  settled  by  giving  of  new  notes, 
not  competent  to  ask  maker  generally  if  new  notes  were  not 
given  in  settlement  of  a  former  indebtedness.  Davis  xs.  Dunn, 
123. 

6.  Executor,  suit  by,  defendant  not  incompetent  as  to  any  relevant 

conversation  between  himself  and  the  executor,  though  origi- 
nal contract  between  himself  and  the  testator  was  recited  in 
the  conversation.     Clark  et  al,  vs.  Bdl,  ex'r,  147. 

7.  Nor  was  he  incompetent  as  to  amount  of  improvements  placed 

by  him  on  land  which  formed  part  of  original  contract.    Ibid. 

•B.  Survivor  competent,  though  other  party  to  contract  was  dead, 
under  peculiar  facts  uf  this  case.  Hammond,  surv.  part,,  vs. 
Drew,  189. 

9.  Attesting  witness  must  be  produced,  or  his  absence  accounted 
for,  to  prove  execution  of  written  contract  touching  sale  of 
land.     Dams  vs.  Alston,  225. 

» 

10.  Peeling  of  witness  towards  party  may  be  shown,  but  cause  there- 

of is  inadmissible.     Oonyers  vs.  Field,  258. 

11.  Bigamist,  second  marriage  of  void,  and  does  not  render  woman 

incompetent  to  testify  against  him.    Johnson  vs.  State,  305. 

12.  Impeached  by  proof  of  general  bad  character,  witness  may  be, 

but  not  by  special  acts  of  adultery.    Ibid. 

13.  Question  asked  witness  by  court  should  not  intimate  opinion 

against  prisoner.    Harris  vs.  State,  359. 

14.  Particulars  of  difficulty  between  himself  and  prosecutor,  witness 

for  defense  cannot  be  asked  on  cross  examination,  he  not  hav- 
ing denied  ill-feeling.    Patman  vs.  State,  379. 

15.  Account  set  t^art  to  widow  by  appraisers  for  year's  support,  in 
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suit  thereon,  she  is  competent  in  her  own  behalf.  Doyle  vs. 
Martin,  410. 

16.  Letter  containing  admissions  derogatory  to  complainant's  title, 

put  in  evidence  by  defendant  on  primn  fade  proof  of  hand- 
writing, complainant  incompetent  to  disprove  genuineness,  if 
his  title  is  derived  from  a  deceased  person,  and  the  defendant 
is  in  possession  under  his  heirs.     Ford  t».  Holmes,  419. 

17.  Jurisdiction  of  state,  witness  beyond,  sufficient  cause  for  not 

producing  him.    JEkigle  and  Fhenix  Man,  Co.  f».  Wekh,  444. 

18.  Party  a  witness,  interest  considered  in  valuing  his  evidence. 

Kenney  vs.  Cent.  Railroad,  590. 

19.  Party  competent  to  testify  to  time  when  other  party  died,  and  to 

many  other  facts.  Fletcher  et  al.  exrs,  v$.  Collier ,  gwirdian,  et 
at ,  ((53. 

YEAR'S  SUPPORT.     See  Administrators  and  Executors,  4,  9. 


